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[B-115398]

Energy—Clinch River Breeder Reactor Project—Termination
Proposed

Congress’ failure to approve fiscal year 1984 monies for the Clinch River Breeder
Reactor Project, either specifically in appropriations or in legislative history, allows
the Energy Department to invoke the provision set forth in section 4(1) of the
Project justification data and in its contracts calling for termination when there is
“insufficiency of project funds to permit the effective conduct of the project.” B-
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105, March 10,
1978, are distinguished. .

Matter of: Propriety of Energy Department’s Terminating the
Clinch River Breeder Reactor Project, December 1, 1983:

A Department of Energy certifying officer asks whether avail-
able fiscal year 1983 appropriations intended for the Clinch River
Breeder Reactor Project! (the Project) may be used for terminating
the Project. For the reasons given below, we do not object to that
use. The situation discussed in B-115398.33, June 23, 1977, B-
164105, December 5, 1977, and B-164105, March 10, 1978, is distin-
guishable from the present case, as will be explained later.

Background

The Project began in 1969. In that year, pursuant to section 106
of Public Law 91-44, 83 Stat. 46, 47, the Atomic Energy Commis-
sion was authorized to study the ways in which a liquid metal fast
breeder reactor demonstration project could be designed. The legis-
lation required the Commission to submit criteria for the Project
planning stage to the Joint Committee on Atomic Energy. The fol-
lowing year, the Congress expanded the Project to authorize the
design, construction, and operation of a breeder reactor. Pub. L.
No. 91-273, 84 Stat. 299, 300-01. The 1970 authorization required
the Commission to submit criteria for the Project’s construction
phase to the Joint Committee for a 45 day lie-and-wait period.

In 1975, the authorizing language was amended again, though
not in substance. Pub. L. No. 94-187, 89 Stat. 1063, 1069-70. The
1970 authorization, as amended in 1975, provides the current au-
thority for the project.2

1 Often referred to as the CRBRP.
2In Pertinent part, the text reads:

‘Sec. 106. LIQUID METAL FAST BREEDER REACTOR DEMONSTRATION
PROGRAM—FOURTH ROUND.—(a) The Energy Research and Development
Administration (ERDA) is hereby authorized to enter into cooperative arrange-
ments with reactor manufacturers and others for participation in the research
and development, design, construction, and operation of a Liquid Metal Fast
Breeder Reactor powerplant, in accordance with criteria approved by the Joint
Committee on Atomic Energy, without regard to the provisions of section 169 of
the Atomic Energy Act of 1954, as amended. Appropriations are hereby author-
ized * * * for the aforementioned cooperative arrangements as shown in the
t‘)agis‘ for arrangements as submitted in accordance with subsection (b) hereof

”(b)' Before ERDA enters into any arrangement or amendment thereto under
the authority of subsection (a) of this section, the basis for the arrangement or
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Pursuant to the 1975 amendment, the Energy Research and De-
velopment Administration (ERDA) submitted criteria and justifica-
tion data to the Joint Committee on Atomic Energy. The criteria
called for the design, construction and operation of a liquid metal
fast breeder reactor plant and set forth design requirements and
plant objectives. The justification data contain much of /the same
information, and also provide an analysis of the relationship and
responsibilities of the principal parties involved in the Project.

Section 4(i) of the justification data provides that one of the crite-
ria justifying termination prior to the Project’s completion is “in-
sufficiency of project funds to permit the effective conduct of the
project.” (The principal Project Agreement contains substantially
the same provision.) Both the criteria and justification data were
approved by the Joint Committee. Modifications in the| Proposed
Arrangements for the Clinch River Breeder Reactor Demonstration
Project: Hearings Before the Joint Comm. on Atomic Energy, 94th
Cong., 2d Sess. 4, 522 (April 14 and 29, 1976). Although the justifi-
cation data are not specifically mentioned in the authorizing legis-
lation, as are the criteria, the colloquy between former Congress-
man Moss and Joint Committee Counsel William Parler during the
cited hearings suggest that they had the same status: '

Representative Moss. If there is a conflict between the contract {the Cooperative
Arrangement] provisions and the criteria, which controls?

Mr. Parler. The criteria and the justification data which the Commlttee approved.
Modifications in the Proposed Arrangements for the Clinch River Breeder Reactor
Demonstration Project: Hearings before the Joint Comm. on Atomic Energy, 94th
Cong., 2d Sess. 4 (April 14 and April 29, 1976). i

The following year, Senator Henry Jackson, then Joint Commit-
tee Vice-Chairman, asked us about the propriety of the President’s
proposal (1) to defer some $31.8 million in budget authority intend-
ed for the Project, and (2) to significantly curtail the Project. In
furtherance of the proposal, ERDA submitted amended criteria and
justification data to the Joint Committee, essentially calling for the
Project’s discontinuance.

In B-115398.33, June 23, 1977, we concluded that approprlated
funds could not be spent on curtalhng the Project. We found that
the criteria already approved by the Joint Committee, { including
the stated objective of successfully completing, operating. and dem-
onstrating the usefulness of a breeder reactor powerplant, were as
much a part of the authorizing legislation “as if they were explicit-
ly stated in the statutory language itself.” Proposed amendments
to the criteria contemplated by the authorizing legislation were

amendment thereto which ERDA proposes to execute * * * shall be submitted
to the Joint Committee on Atomic Energy, and a period of forty-five days shall
elapse while Congress is in session. * * * Provided, further, That such arrange-
ment or amendment shall be entered into in accordance with the basis for the
arrangement or amendment submitted as provided herein: * * *”

The Department of Energy Organization Act, Pub. L. No. 95-91, 91 Stat. 565, 577-

78, directed the Department of Energy to assume the functions of the Energy Re-
search and Development Administration.
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only those which would have been consistent with completing the
Project. Thus, we found that by both expending appropriations in-
tended for the Project on, and attempting to have the Joint Com-
mittee 3 approve amended criteria and justification data calling for,
the Project’s curtailment, ERDA would have been in conflict with
the authorizing legislation. Mcreover, we stated that such expendi-
tures would have violated a statutory requirement that appropria-
tions be spent only on the objects for which they were made, 31
U.S.C. §1301. In two subsequent decisions, we sustained this con-
clusion, particularly in the light of a Supplemental Appropriation
Act for FY 1978 (Pub. L. 95-240, March 7, 1978, 92 Stat. 107), which
specifically earmarked $80,000,000 for the Project.

Between 1975 and 1983, first ERDA, and then its successor, the
Department of Energy, continued the Project. The Project usually
has been funded from lump-sum appropriations for operating ex-
penses, e.g., Pub. L. No. 95-96, 91 Stat. 797, or operating expenses
for energy supply, research and development activities, e.g., Pub. L.
No. 97-88, 95 Stat. 1135, 1142: rarely has there been a specific ap-
propriation for the Project. Through fiscal year 1983, the amounts
intended for the Project have been indicated in committee reports
accompanying the appropriation act which provided the lump-sum
for operations. For example, in fiscal year 1977, the Committee
report of both houses designated $534,760,000 for the Project. H.R.
Rep. No. 1223, 94th Cong., 2d Sess. 20 (1976); S. Rep. No. 960, 94th
Cong., 2d Sess. 16 (1976). In fiscal 1984, however, no monies have
been so designated.

The Department has now informed us that it intends to termi-
nate the Project, and, that as of October 31, 1983, it had on hand
some $47 million, obligated but unexpended, and $237,000 unobli-
gated, no-year funds, designated for the Project but which it would
like to use for termination instead.

Discussion

The Department has presented a number of arguments support-
ing its position that it should be able to use the mentioned funds
for termination activities. First, it maintains that our 1977 decision
overlooked the fact that the legislation authorizing the Project was
diseretionary rather than mandatory. Thus, it suggests that the
Energy Department is not legally required to carry out the Project
and may terminate it. A Departmental memorandum also contends
that Congress’ support for the Project has changed substantially,
and by not earmarking monies for the Project in fiscal 1984, Con-
gress showed its intent not to continue the Project to completion.
The same memorandum suggests that the termination provisicn in
the Justification data and the contract permits the Department to

88/34 The Joint Committee subsequently was abolished by Pub. L. No. 95-110, 91 Stat.



78 DECISIONS OF THE COMPTROLLER GENERAL [63

end the Project if sufficient funds are not available to contmue it
effectively.

We agree with the Department of Energy that the leglslatlon au-
thorizing construction of a breeder reactor was not phrased in
mandatory terms. Had the authorizing act provided : 'that the
agency ‘“‘shall” or “must” carry out this Project, we would have in-
terpreted the ensuing lump-sum appropriations as incorporating
this requirement by reference. See B-159993, September 1, 1977. In
the case of the breeder reactor program, section 106 of Pub L. 91-
273, as amended, authorized but did not compel the agency to un-
dertake the Project in the first place.

There was no disagreement with this principle in B-115398.33,
June 23, 1977. However, by the time the question of the authority
to terminate came before us, the agency had already decided to
enter into the program. It had developed detailed criteria and justi-
fication data, subsequently approved by the Joint Committee, and
had entered into firm cooperative arrangements with three con-
tractors con51stent with these criteria and data. It was.‘ our view
that the agency’s proposals to continue the program only with re-
spect to systems design activities did “not fulfill major objectives of
the existing JCAE approved statutory criteria; nor the object of the
authorization itself—to operate an LMFBR demonstration plant.”
In other words, having decided to undertake the Project, the
agency was bound to proceed in accordance with the approved cri-
teria and justification data.

This view was further strengthened by the provisions of the
fiscal year 1978 supplemental appropriations act, which we consid-
ered in B-164105, December 5, 1977 and March 10, 1978. (The Act
had not yet been signed into law when we wrote the Décember 5
decision but was subsequently enacted as Public Law 95-240 on
March 7, 1978.) That Act as mentioned earlier, specifically ear-
marked $80 million for the Project. The legislative history made it
quite clear that the funds were intended to further the)statutory
objectives of the authorization act and could not legally be spent
for any other purpose.

Congressional support for the Project has changed substantially
since we rendered our earlier decisions. Concern about the Project’s
continuance has been reflected in committee reports for several
years. Thus, the Conference and the Senate Reports accompanying
the Energy and Water Development Appropriation Act, 1982, Pub.
L. No. 97-88, 95 Stat. 1135, both suggested that funds 1ntended for
the Project could be expended on an alternate project as might be
approved by authorizing legislation. H.R. Rep. No. 345, 97th Cong.,
1st Sess. 24 (1981); S. Rep. No. 256, 97th Cong., 1st Sess. 94 (1981).
The following year, the Conference report accompanying the Joint
Resolution Continuing Appropriations for Fiscal Year 1983, Pub. L.
No. 97-377, 96 Stat. 1830, called for the continuation of funding at
fiscal year 1982 levels, but directed that the Energy Department
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‘“not initiate construction of any permanent facility structures or
place any additional major equipment orders during the period of
this resolution.” H.R. Rep. No. 980, 97th Cong., 2d Sess. 186 (1982).
The report also directed that up to a million dollars be available to
vigorously explore proposals, including a reconsideration of the
original cost-sharing arrangement, that would reduce Federal
budget requirements for the Project or Project alternate, and
secure greater participation from the private sector. Id.

Thus far in fiscal 1984, no monies have been designated for the
Project. The Conference report accompanying the Joint Resolution
Continuing Appropriations for Fiscal Year 1984, Pub. L. No. 98-
107, 97 Stat. 733, states: .

The Conferees have deferred consideration, without prejudice, of additional fund-

ing for the CRBR project. Until Congress acts, the Department should maintain all
options and not undertake any new activities relating to CRBR including an initi-
ation of any construction. H.R. Rep. No. 397, 98th Cong., 1st Sess. 10 (1983).
The language in the House and Senate reports accompanying the
fiscal year 1984 Energy and Water Development Appropriations
bill, HR. 8132, 98th Cong., 1st Sess., is similar. H.R. Rep. No. 217,
98th Cong., 1st Sess. 81; S. Rep. No. 153, 98th Cong., 1st Sess. 103-
04 (1983).

There is some conflict in the Congressional floor debates about
Congress’ intention, as expressed in the cited reports. Thus, Con-
gressman Whitten, Chairman of the House Appropriations Com-
mittee, appeared to agree with Congressman Ottinger’s ¢ sugges-
tion that the language in the Conference report that applied to
Clinch River was not intended to overcome the Secretary of Ener-
gy’s position that if funds were not designated for the Project by
October 1, 1983, the Project would effectively be in termination.
129 Cong. Rec. H7814-15 (daily ed. Sept. 30, 1983). On the other
hand, in response to Senator Baker’s 5 question about the Senate
Appropriations Committee’s intentions, Senator Hatfield, Chair-
. man of that committee, said that “[bly use of funds previously ap-
. propriated for CRBR but unobligated or private contributions, the
project should be continued so as to maintain all options of the
Congress in considering the DOE’s August 1, 1983, CRBRP alterna-
tive financing plan during the period of this continuing resolution”
and “the Department should take no action * * * that would con-
. strain or inhibit proceeding with the project with appropriated
funds or alternative financing, should Congress act to continue
funding for the project.” 129 Cong. Rec. S13183-84 (daily ed. Sept.
' 29, 1983); 129 Cong. Rec. S13341-42 (daily ed. Sept. 30, 1983) (Collo-
quy between Senators Baker and Hatfield).

Soon after passage of the Joint Resolution Continuing Appropria-
' tions for Fiscal Year 1984, proponents of the Project attempted to

* Congressman Ottinger is Chairman of the House Subcommittee on Energy Con-
servation and Power, Committee on Energy and Commerce.
S Senator Baker has strongly advocated continuing the Project.
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amend a 1984 Supplemental Appropriations bill, H.R. 13959 98th

Cong., 1st Sess, to provide $1.5 billion to complete the Project. How-
ever, by a vote of 56-40, the Senate tabled the amendment. 129
Cong. Rec. S14613-44 (daily ed. Oct. 26, 1983).

The statements in the committee reports and floor debate dis-
cussed above show that Congress’ support for the Project has di-
minished considerably from that demonstrated in 1977. By suggest-
ing an alternate Project in fiscal year 1982, and dlrectmg limita-
tions on construction and placement of major equipment orders in
fiscal year 1983, the Congress showed its concern with how the
Project was proceeding. Moreover, by not designating any funds for
the Project in fiscal year 1984, and by directing that the Depart-
ment not undertake new Project activities, the Congress demon-
strated further erosion of its support for the Project. The tabling of

the alternate financing plan during consideration of the, fiscal year

1984 Supplemental Appropriations bill appears to be the final blow,
although we acknowledge that it is not clear from the legislative
histories of the Joint Resolution Continuing Appropriations for
Fiscal Year 1984 and the 1984 Supplemental Appropriations bill
whether the Congress intends the Energy Department to proceed
with the Project on a limited basis, adopt an alternate, or begm

termination. Nevertheless, we do not think the Department is un- -

reasonable in concluding that further funding for the PrOJect is riot
likely to be forthcoming. We think this provides the Department
with a legal basis for terminating the Project.

As mentioned earlier, there is a specific termination prov1s1on in
the justification data, and in the contractual documents as well, al-
lowing for termination prior to the Project’s compleblon in the
event of “insufficiency of project funds to permit the effective con-
duct of the project.” As monies usually have not been specifically
appropriated for the Project, we read the quoted language as en-
compassing Congress failure to include a specific approprlatlon for
the Project in either an appropriation act, or legislative: history in-
dicating an intent that certain funds from a lump-sum appropria-
tion are intended for the Project. The funding situation was very
different at the time we issued our earlier decisions. The agency
could not possibly have invoked the termination provisions, dis-
cussed above, since funds were clearly intended to remain available
for the Project.

According, for the reasons given, we think the Department of
Energy may use available 1983 appropriations to terminate the
Clinch River Fast Breeder Reactor Project. Qur decisions in B-
115398.33, June 23, 1977, B-164105, December 5, 1977, and March
10, 1979, are distinguished.
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[B-161457]

Taxes—Federal—Interest and Penalties-Payment by Federal
Agencies

Section 6611 of the Internal Revenue Code does not require the payment of interest
on over-payments of employer taxes by Federal Government agencies, since the
fungzd are already in the hands of the Government. B-161457, May 9, 1978, is ex-
ten .

Matter of: Applicability of Internal Revenue Code section
6611 to overpayments of employer taxes by Federal agencies,
December 5, 1983:

The Assistant Secretary (Administration) of the Department of
the Treasury has requested our opinion on the applicability of In-
ternal Revenue Code section 6611 interest payment provisions to
overpayments of employment taxes by Federal Government agen-
cies. Although the Federal employment taxes, which are set forth
in Subtitle C of the Internal Revenue Code, include both employer
and employee taxes, we understand Treasury’s question to concern
only the former. These include the Federal Insurance Contribu-
tions Act (FICA) tax on employers (26 U.S.C. §§3111-3112), the
Railroad Retirement tax on employers (26 U.S.C. § 3221), and the
Federal Unemployment tax (26 U.S.C. § 3301). We conclude that,
with respect to these employer taxes, section 6611 does not require
the payment of interest on overpayments by Federal agencies.

Subsection (a) of 26 U.S.C. § 6611 provides that interest shall be
paid on any overpayment of internal revenue tax. On the other
hand, Treasury notes that in our opinion B-161457, May 9, 1978,
we held that the payment of interest and penalties for late filing or
underpayment of employment taxes to the IRS by other Federal
agencies was not authorized. In that decision, we explained that
the rationale for applying the I.R.C. provisions which require the
payment of interest and penalties against the private sector em-
ployer is not present when the employer is the United States since
the funds are already in the hands of the United States. Treasury
contends that “the LR.C. § 6611 situation requiring IRS interest
payments for federal overpayments is analogous to the federal
agency underpayment interest/penalty circumstances described in
B-161457 because, in both cases, all funds are already in the hands
of the United States and, therefore, the rationale for applying in-
terest/penalty provisions against the private sector is not present
in either case.” Treasury accordingly argues that the IRS should be
prohibited from using its appropriated funds for the payment of
section 6611 interest to other Federal agencies.

We agree with Treasury that our decision of May 9, 1978, should
be extended to prohibit the use of appropriated funds by the IRS
for the payment of interest on overpayments of employer taxes by
other Federal agencies. As Treasury points out, our rationale for
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barring the use of agency approprlatlons to pay interest to the
IRS—i.e. that the funds are already in the hands of the United
States—is equally applicable in this case. We accordmgly conclude
that section 6611 of the Internal Revenue Code does not requ1re the
payment of interest on overpayments of employer taxes by Federal
Government agencies. }

[B-211778]

Pay—Retired—Reservists—Erroneous Notification of} |
Eligibility—What Constitutes ‘z

At various times between 1940 and 1959 an individual served on full-time active
duty, and participated satisfactorily in part-time Reserve programs, with both the
Army and the Navy. However, he completed a total of only 7 of the 20 years’ credit-
able service required to establish entitlement to Reserve retired pay at age 60.
Years later in 1979 an Army personnel officer informally and erroneously advised
the individual that he would be eligible for retired pay when he reached age 60. The
individual is not entitled to retired pay on the basis of the erroneous advice, not-
withstanding that by statute the Armed Forces are required to notlfy reservists
when they have completed 20 years’ creditable service and that such notification is
irrevocable, since the informal erroneous advice plainly did not constitute an official
statutory notice of completed service. ;

Matter of: Robert E. Nahrstedt, December 5, 1983: l‘

The questlon presented in this case ! is whether Mr. Robert E.
Nahrstedt is entitled to military Reserve retired pay on the basis of
erroneous advice he received from an Army personnel officer indi-
cating that he had completed a sufficient number of years of credit-
able military service to qualify for retired pay. We conclude that
Mr. Nahrstedt is not entitled to the retired pay in question.

Background

Mr. Nahrstedt was born on March 7, 1923. Records maintained
by the Department of the Army reflect that he served for 6 months
as an enlisted member of the Army National Guard from April to
October 1940, and that he performed 21 days of active duty during
August 1940. Subsequently, he enlisted in the Navy in March 1942
and served on active duty almost continuously during the following
3 years and 9 months until he was discharged in December 1945.
Thereafter, he had no military status until January 1952, when he
received an appointment as a commissioned officer in 'the Army
National Guard. He then served on full-time active duty as a
Guard officer until January 1954, a period of 2 years. Between 1954
and 1958 he did not actively participate in any Guard or Reserve

!This action is in response to a request from a special disbursing (agent of the
Army Finance and Accounting Center for an advance decision concerning the pro-
priety of approving a voucher in favor of Mr. Nahrstedt in the amount of $293.81, as
Army Reserve retired pay due for the period March 7-31, 1983, if it may properly be
conciuded that he is entitled to retired pay under the applicable statutes. The re-
quest was forwarded here by the Office of the Comptroller of the Army after it was
approved and assigned submission number DO-A-1418 by the Department of De-
fense Military Pay and Allowance Committee.
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program, but he retained his commission and was placed in an in-
active National Guard status. In January 1958, he transferred from
the Army National Guard to the Army Reserve. During 1958 he
performed 2 weeks of active duty for training and participated in
eight inactive duty weekend drill periods as a Reserve officer, and
he received credit for 1 year of satisfactory service as a reservist
for retirement purposes. In the following year, 1959, he also per-
formed 2 weeks of active duty, but he participated in only one
weekend drill period and consequently was not credited with a year
of satisfactory service. He then ceased participating in Reserve ac-
tivities completely, but he retained his commission and his status
as an officer of the Army Reserve. In 1961 he applied for transfer
to the Retired Reserve in the commissioned grade he then held,
captain (0-3), and he was so transferred the following year. On the
basis of these records, Army officials later in 1980 combined all of
Mr. Nahrstedt’s creditable military and naval service, and arrived
at the conclusion that he had completed only 7 years and 3 months
of satisfactory service creditable for the purpose of establishing eli-
gibility for Reserve retired pay.

By correspondence dated January 5, 1979, Mr. Nahrstedt had
asked the Army Reserve Components Personnel and Administra-
tion Center, St. Louis, Missouri, about his eligibility for retired pay.
Also, he apparently called the Center by telephone to discuss the
matter. He subsequently received a handwritten postcard dated
April 4, 1979, signed by an Army personnel -officer stating that he
would be eligible to receive retired pay beginning in March 1983
when he reached age 60. Army officials indicate that the Center
uses handwritten postcards in responding to informal telephone in-
quiries. In May 1979 in response to further inquiries by Mr. Nahr-
stedt, the personnel officer also sent him a letter stating, “Enclosed
you will find a transcript of master personnel record and chart
used in computing retirement pay.” However, that transcript was
an incomplete computer printout that did not show Mr. Nahr-
stedt’s periods of creditable service. It is not otherwise indicated
that the personnel officer based his advice on an examination of
the records or anything except information personally provided by
Mr. Nahrstedt.

In May 1980 the Deputy Director for Retired Activities of the
Army Reserve Components Personnel and Administration Center
wrote to Mr. Nahrstedt to advise him that his underlying military
and naval personnel records had been reviewed, and that:

To be eligible for retired pay at age 60 under Title 10, U.S. Code, Section 1331~
1337, you must have completed a minimum of 20 qualifying years of service. Be-
cause you completed less than 20 qualifying years, you are not eligible for retired
pay.

After some intervening correspondence, Mr. Nahrstedt wrote to the
Center in October 1982, and while he apparently conceded that he
had not completed the requisite 20 years’ service, he said, ‘I still
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feel that I should be granted benefits under Title 10 U.S. Code Sec-
tion 1406 on whatever years and points that you have determined
to exist at this time.” . ‘

Issue Presented

In requesting our decision in this matter. Army officials essen-
tially question whether, on the basis of the erroneous advice Mr.
Nahrstedt received in 1979 from the personnel officer about his eli-
gibility for Reserve retired pay, he may now be allowed retlred pay
predicated on the provisions of 10 U.S.C. § 1406. The Army officials
note that in Matter of Cassedy, 58 Comp. Gen. 390 (1979), we ex-
pressed the view that a retired reservist could base entitlement to
retired pay under that statute on an erroneous notice verifying the
completion of 20 years of creditable service, in the absence of any
evidence that the reservist caused the service records to'be altered
or induced the erroneous notice to be sent.

Applicable Statutes

As indicated, the laws governing eligibility for military retired
pay based on non-regular service are contained in chapter 67 of
title 10 of the United States Code; that is, 10 U.S.C. §§ 1331-1337.
Under these provisions, a retired reservist generally becomes eligi-
ble for retired pay when he reaches age 60 if he has previously per-
formed at least 20 years of creditable service. 10 U.S.C, § 1331(a).
Creditable periods of service performed prior to July 1, 1949, in-
clude periods of active participation in the National Guard and pe-
riods of full-time active duty with any branch of the Armed Forces,
10 U.S.C. § 1332(a)1). Creditable service since July 1, 1949, is each
l-year period in which a reservist has been credited with at least
50 “points,” based on 1 point for each day of active duty; 1 point for
each inactive duty drill (i.e., 4 points for a 4-drill weekend inactive
duty training period); and 15 additional yearly membershlp points.
10 U.S.C. § 1332(a)2).

In addition, 10 U.S.C. § 1406 provides that:

$ 1406 Limitations on revocation of retired pay

After a person has been granted retired pay under chapter 67 of thls title, or has
been notified in accordance with section 1331(d) of this title that he has completed
the years of servxce required for eligibility for retired pay under chapter 67 of this
title, the person’s eligibility for retired pay may not be denied or revoked on the
basis of any error, miscalculation, misinformation, or administrative determination
of years of service performed as required by section 1331 (a)(2) of this tltle, unless it
resulted directly from the fraud or misrepresentation of the person. * *} *.

This provision was added by section 2 of the act of October 14,
1966, Public Law 89-652, 80 Stat. 902. Section 1 of Public Law 89-
652 also added 10 U.S.C. § 1331(d) which requires that the Armed
Forces provide for the written notification of each person who has
completed the number of years of service required for eligibility for
retired pay under chapter 67 of title 10 of the United States Code.
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Such notice must be sent to the person concerned within 1 year
after he has completed the required length of service.

The Navy Department in its report of June 6, 1966, on the need
for H.R. 5297, which became Public Law 89-652, stated that the
complicated method of computing creditable service for non-regular
retirement- under chapter 67 (10 U.S.C. §§ 1331-1337):

* * * usually leaves the reservist in serious doubt as to whether he has in fact

passed the 20-year milestone. The services, by a variety of adminstrative procedures,
have attempted to keep the reservist informed of his progress and his completion of
the years of service required. In some cases, however, reservists have received erro-
neous information or have miscomputed their years of service and in reliance there-
on have reduced their Reserve participation only to find upon reaching retirement
age that they have not in fact met the 20 years of service requirement. When the
errors are not discovered until at or near retirement age the reservists no longer
have time to renew their participation and acquire the necessary additional service.
Page 3 of H. Rep. No. 1689, and page 2 of S. Rep. No. 1693, 89th Cong., 2d Sess.
A reservist may properly be transferred to the Retired Reserve
upon his application after completing only 8 years of creditable
service, and prior to the enactment of Public Law 89-652 some re-
servists apparently made that transfer prior to completing the full
20 years of satisfactory service needed to qualify for retired pay be-
cause of an erroneous but good faith belief that they had actually
completed 20 years’ service.2 The primary purpose of Public Law
89-652 was to alleviate this problem and to place the burden on the
Armed Forces to notify reservists when they had met the 20 years

of service requirement to qualify for Reserve retired pay at age 60.

Discussion

Our decision in Matter of Cassedy, 58 Comp. Gen. 390, cited
above, involved an Air Force Reserve lieutenant colonel who faced
involuntary separation from active Reserve status at the age of 54
in 1970 under a statutory restriction on service generally applica-
ble to Air Force Reserve officers of his grade.? He disagreed with
Air Force officials concerning the number of years of creditable
service he actually had for retired pay purposes, but he was seek-
ing reassignment to the Selective Service System so that he could
extend his active Reserve status until age 60 under a special statu-
tory exception applicable to that agency to ensure his completion of
the 20 years’ required service regardless of the outcome of that dis-
agreement.¢ However, in 1969 he received an unsolicited official
notice from the Air Reserve Personnel Center advising him that he
had completed 20 years’ creditable service for retired pay purposes,
and in reliance on that notice he discontinued his efforts to trans-

2 See 10 U.S.C. § 274; Department of Defense Directive 1200.4 (dated December 20,
1957, superseded) and id. 1200.15 (dated February 16, 1973, current). Compare Mon-
tilla v. United States, 198 Ct. Cl. 48 (1972).

310 U.S.C. § 8848.

410 U.S.C. § 1007. The Selective Service System ceased granting extensions under
this statute in April 1970, but extensions granted prior to that time remained in
effect until the concerned reservist reached age 60.
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fer to the Selective Service System and remain in an active Re-
serve status. The notice was in error since he did not actually have
20 years of creditable service under the standards prescrlbed by 10
U.S.C. § 1332, but we held that in those particular circumstances 10
U.S.C. §1406 made the official notice irrevocable and operated to
make the officer eligible for retired pay computed on the basis of
the actual amount of his creditable service. :

The situation in the present case is entirely different. Mr Nahr-
stedt did serve on full-time active duty with the Armed Forces for
a total of 5 years and 9 months ‘between 1942 and 1945, and be-
tween 1952 and 1954. In addition, he did participate actively and
satisfactorily in part-time Army National Guard and Reserve pro-
grams for a total of 1 year and 6 months in 1940 and in 1958. How-
ever, it should have been fairly obvious to him in 1961 when he ap-
plied for a transfer to the Retired Reserve that he had not yet com-
‘pleted the full 20 years of creditable service he needed ‘to qualify
for Reserve retired pay at age 60. The handwritten postcard he re-
ceived was simply an informal response to an informal inquiry, and
it was plainly not a formal notice issued under the provisions of 10
U.S.C. §§1331(d) and 1406 to confirm a reservist’s recent comple-
tion of 20 years’ creditable service. Moreover, he did not, ‘and could
not, use or rely upon the postcard to decide whether he should dis-
continue active participation in a Reserve program. Hence, we con-
clude that the postcard did not confer eligibility for Reserve retired
pay upon him under 10 U.S.C. § 1406, and that he is not entltled to
retired pay under that or any other provision of law. !

The question presented is answered accordingly.® ;

[B-211877}

Contracts—Protests—General Accounting Office Proc¢edures—
Timeliness of Protest—Solicitation Improprieties—Apparent
Prior to Bid Opening/Closing Date for Proposals

A protest that an agency’s preference for awarding a single contract for agency-wide
architect-engineer (A-E) services and that its use of evaluation criteria related to
the size, current workload and location of competing firms discriminates against
small, minority-owned firms is untimely where this information appeared in a Com-
merce Business Daily announcement of the proposed procurement, yet the protest
was not filed until after the closing date specified in the announcemen’t for receipt
?f qualifications statements (Standard Forms 254 and 255) from interested A-E
irms.

Contracts—Small Business Concerns—Awards—Set- Asudes—
Administrative Determination

General Accounting Office will not review the merits of a protest which, in effect,
claims that the procuring agency’s misrepresentation of its requirements to the
Small Business Administration caused a procurement not to be set aside for small
businesses. A decision as to whether a particular procurement should. be set aside

5The submitted voucher, which may not be approved for payment, will be re-
tained here.
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for small businesses essentially is within the discretion of the contracting officer,
since, with certain exceptions not relevant here, nothing in the Small Business Act
or the procurement regulations makes it mandatory to set aside any particular pro-
curement.

Contracts—Architect, Engineering, etc. Services—
Procurement Practices—Evaluation of Competitors—
Application of Stated Criteria—Prior Architect-Engineering
Contracts

It is not improper for an architect-engineer (A-E) evaluation board to rely soleg(
upon the information in the qualifications statements and performance data (Stand-
ard Forms 254 and 255) required to be submitted by A-E firms in determining with
which firms discussions will be held.

Contracts—Architect, Engineering, etc. Services—
Procurement Practices—Evaluation of Competitors—
Evaluation Board

In view of the language of relevant regulations and the nature of the work to be
performed under the contract, procuring agency did not abuse its discretion by con-
vening an architect-engineer evaluation board, none of whose members was an ar-
chitect or an engineer. In any event, the protester had no substantial chance for
award in view of serious deficiencies in regards to its staff.

Matter of: FACE Associates, Inc., December 5, 1983:

FACE Associates, Inc. protests the Department of Labor’s award
of a contract to Leo A. Daly Co. for architect-engineer (A-E),
project management, and facilities engineering management serv-
ices at Job Corps centers. FACE contends that the Department of
Labor failed to fulfill its obligation under the Small Business Act,
as amended, 15 U.S.C. §§ 631-649 (1982), to encourage small busi-
ness. The protester also contends that the evaluation of interested
A-E firms was not in accord with applicable regulations. We dis-
miss the protest in part and deny the remainder.

The Brooks Act, 40 U.S.C. §§ 541-544 (1976), governs the procure-
ment of A-E services. Generally, the selection procedures require a
contracting agency. to publicly announce requirements for A-E
services. An A-E evaluation board, established by the agency head,
then evaluates A-E statements of qualifications and performance
data (Standard Forms (SFs) 254 and 255) already on file and state-
ments submitted in response to the public announcement. Thereaf-
ter, the board must select no less than three of the most highly
qualified firms (i.e., the “short list”) with which to hold discussions
regarding anticipated concepts and the relative utility of alterna-
tive methods of approach for providing the services requested. Fed-
eral Procurement- Regulations (FPR) §§ 1-4.1004-1 and 1-4.1004-2
(amend. 150, June 1975). After holding these discussions, the board,
based on established and published criteria which are not to relate
directly or indirectly to the fees to be paid, recommends to the se-
lection official (the agency head or the official to whom the author-
ity has been delegated) in order of preference no less than three

438-536 0 - 84 - 3 : OL 3
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firms deemed most highly qualified. FPR § 1-4.1004-2(c). The se-
lecting official must then review the recommendation and make
the final selection in order of preference of the firms best qualified
to perform the work. If the final selection of the best qualified
firms is other than that recommended by the board, then the se-
lecting official must provide complete written documentation of his
decision. FPR § 1-4.1004-4. Negotiations are held with [the A-E
firm ranked first. Only if the agency is unable to agree with that
firm as to a fair and reasonable price are negotiations terminated
and the second-ranked firm invited to submit its proposed : fee.

The Job Corps, part of the Department of Labor’s Employment
and Training Admmlstratlon, announced its intention to contract
for the A-E services in the Commerce Business Daily (CBD) of Jan-
uary 19, 1983, and invited interested firms to submit SFs 254 and
255 by March 1. The announcement described the work to be per-
formed as of a continuous nature for the period July 1983 to Sep-
tember 1984 and estimated that approximately 50 man-years of
effort would be required. The announcement further mformed in-
terested firms that: I

* * * It is the intention of the Employment and Training Admlmstratlon/Job
Corps to select one contractor. However, after evaluation of proposals, it may be
necessary to select a second qualified firm to accomplish the total work' effort. It is
contemplated that the successful firm[s} will be: a single firm capable of providing
all services in house, a full service joint venture of not more than two firms or two
independent firms utllxzmg subcontractors to provide full service. * * *

The evaluation criteria set forth in the notice included size of orga-
nization and current workload and location of staff and branch of-
fices.

Based upon an evaluation of the SFs 254 and 255 submltted by 40
interested A-E firms, the A-E evaluation board selected the seven
firms receiving the most evaluation points for discussions. By let-
ters of April 1 and 4, FACE protested to the agency its lexclusmn
from this “short list. 2

The evaluation board held discussions with the seven ﬁrms and
subsequently recommended that fee negotiations be conducted with
Leo A. Daly Co., the firm which had received the most evaluatlon
points in the 1n1t1a1 evaluation and which the board had deter-
mined to be the best qualified. After learning on May 6 that the
Department of Labor had denied its earlier protest to the agency,
" FACE filed a protest with our Office on May 20. At the beginning
of July, while this latter protest was still pending, the agency made
award to Daly.

FACE alleged in its protest filed with the Department of Labor
and in its initial submission to our Office that the preference for a
s1ng1e contractor and the evaluation criteria concerning contractor
size and location set forth in the CBD notice created a strong bias
favoring selection of a large enterprise and accordingly|breached
the agency’s obligations under the Small Business Act to provide
the maximum practicable opportunity for small business;es to par-
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ticipate in Federal procurement. FACE also objects to the agency’s
failure to set aside this procurement for small business concerns.

The Job Corps contends that these aspects of FACE’s protest are
untimely. FACE contends that its protest is timely because it was
filed within 10 days of when FACE first became aware of an al-
leged circumvention of procedures mandated by the Small Business
Act to ensure that small businesses receive a fair share of Federal
procurements. In particular, FACE alleges that at an April 1, 1983
meeting attended by representatives of FACE, the Department of
Labor and SBA'’s Office of Small and Disadvantaged Business Utili-
zation, the SBA representative indicated that SBA had questioned
the preference for a single contractor but had been convinced by
the Department of Labor that a change in the agency’s needs had
resulted in the change from the previous contract under which the
agency had selected multiple firms, including FACE, to perform
the work in question. FACE alleges that the Department of Labor
misrepresented its needs to SBA, arguing that a comparison of the
statement of work from FACE’s then current contract with the
statement of work for the proposed contract reveals that they are
nearly identical. FACE also cites the statement in the agency’s ad-
ministrative report that “Our requirement * * * for architectural,
engineering (A/E) and construction management services for the
Job Corps program have not substantially changed.” -

We understand FACE to be contending that this alleged misrep-
resentation violated the Department of Labor’s obligations under
the FPR to provide SBA representatives, upon request, an opportu-
nity to review the proposed procurement and access to available in-
formation as may be required for SBA’s review. FPR §§ 1-1.705-3
and 1-1.705-4. However, FACE has failed to prove that the Depart-
ment of Labor misrepresented its needs to SBA., While the nature
of the work to be performed by the contractor may not have sub-
stantially changed under the proposed contract, the record before
us taken as a whole indicates that the procuring officials believed
that the needs of the Government in regards to agency supervision
had changed. As FACE itself indicates, the representative of the
Department of Labor at the meeting in question indicated that in-
creased management was necessary for the proposed contract. The
contracting officer in the administrative report on this protest
states that the agency made a careful decision to reduce the
number of A-E contractors in order to improve management con-
trol, simplify oversight, and adjust to retrenchment within the
agency.

Moreover, our Bid Protest Procedures, 4 C.F.R. § 21.2(b)1) (1983),
require that protests based upon alleged improprieties in any type
of solicitation which are apparent prior to bid opening or the clos-
ing date for receipt of proposals must be filed prior to the bid open-
ing or the closing date. The preference for a single contractor, the
evaluation criteria, and the fact that the procurement was not set
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aside all were apparent from the CBD announcement. FACE par-
ticipated in the procurement knowing of these “ground rules” but
did not object to them until it learned that it had not been: selected
for the “short list.”” This is too late. If FACE thought any of the
terms under which the procurement was being conductediwas im-
proper it was incumbent upon FACE to protest prior to the March
1 closing date for receipt of qualifications statements. Smce FACE
did not, these grounds of protest are untimely. See R.E. Skinner &
Associates, B-196084, et al., February 20, 1980, 80-1 CPD 145. Fur-
ther, even if the protest was timely as to this ground, we note that
a decision as to whether a particular procurement should be set
aside for small businesses essentially is one within the discretion of
the contracting agency, since, with certain exceptions not relevant
here, nothing in the Small Business Act or the procurement regula-
tions makes it mandatory to set aside any particular procurement.
See W.B. Jolley, B-209933, June 6, 1983, 83-1 CPD 609. !

FACE next alleges that in its initial evaluation, the evaluation
board arbitrarily and capriciously failed to consult those 'familiar
with FACE'’s performance under prior contracts with the Depart-
ment of Labor for information on the quality of that performance
and relied instead upon SFs 254 and 255, thereby deprlvmg the
board of the ability to fully and fairly apply the mandatory evalua-
tion criteria. The agency denies that it was improper to rély upon
SFs 254 and 255 and contends that it gave due consideration to the
experience of A-E firms, mcludmg FACE, interested in: ’the pro-
curement. :

FACE’s argument is without merit. 40 U.S.C. § 542 prov1des that
contracts for A-E services will be negotiated upon the basis of dem-
onstrated competence and qualification for the type of professional
services required. The implementing regulations generally provide
that in evaluating A-E firms, the evaluation board will .consider
the specialized experience of the firm and the past record of per-
formance on contracts with Government agencies and private in-
dustry, as well as.any criteria set forth in the public notice on a
particular contract. FPR § 1-4.1004-3. The CBD notice there in-
formed the interested firms that the factors for evaluation: 1ncluded
the experience of the firms.

As for the specific sources of information to be utilized, 40 UsS.C.
§ 543 provides that the agency shall encourage firms to submit an-
nually a statement of qualifications and performance data and
that, for each proposed project, the agency shall evaluate!the cur-
rent statements on file with the agency together with those submit-
ted by other firms regarding the proposed project. The implement-
ing regulations provide that SFs 254 and 255 already onifile and
those submitted in response to the public announcement|shall be
used to collect data on A-E firms, including information ‘on their
past experience, but adds that “Information from other sources
(such as other clients * * * and assessments by the procuring
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agency itself on prior projects awarded to a firm) may also be in-
cluded in the files” which the evaluation board must review. FPR
§ 1-4.1004-2,

The statutory provisions encouraging the submission of annual
statements of qualifications and performance data reflect a legisla-
tive intent to avoid requiring a burdensome, particularized, ad hoc
investigation into qualifications and experience for each individual
procurement. See S. Rep. No. 1219, 92d Cong., 2d Sess. 8 (1982);
H.R. Rep. No. 1188, 92d Cong., 2d Sess. 9-10 (1972). Accordingly,
the FPR permits but does not ordinarily require an evaluation
board to seek out information beyond that in the qualifications
statements. The regulation provides only that information from
other sources “may,” as opposed to “shall,” be included in the files,
even though the drafters of that provision must surely have fore-
seen that incumbent contractors with relevant experience would
compete for subsequent contracts.

While there may be circumstances where it would be an abuse of
discretion for an evaluation board to rely solely upon SFs 254 and
255, we do not believe that such circumstances are present here.
The record does not support FACE’s complaint that the board was
deprived of the ability to properly evaluate FACE’s experience. The
SF 254 is the questionnaire concerning a firm’s qualifications and
experience which those interested in competing for this work are
instructed to submit annually and which is kept on file at using
agencies. The SF 255 is a supplement to the SF 254 and whose
“purpose is to provide additional information regarding the qualifi-
cations of interested firms to undertake a specific Federal A-E
project.” Both forms require interested firms to describe their prior
experience and special qualifications.

In particular, section 10 of SF 255 requests interested firms to
show why they are especially qualified to undertake the work in
question; provides for the submission of supporting information in-
cluding “any awards or recognition received * * * for similar
work;” and permits respondents to say anything they wish in sup-
port of their gqualifications. This would appear to have afforded
FACE the opportunity to cite favorable evaluations of FACE’s prior
work for the Department of Labor. We note that FACE in fact took
advantage of the opportunity offered by section 10 or SF 255 to
submit a 23 page statement documenting its special qualifications.
Reliance upon SFs 254 and 255 in these circumstances is consistent
with our prior decisions in which we have held that evaluators are
not required to refer to information or materials outside a proposal
in a negotiated procurement which should have been described or
included in the proposal. See Advanced ElectroMagnetics, Inc., B-
208271, April 5, 1983, 83-1 CPD 360.

The protester next contends that its exclusion from the “short
list” was improper because the evaluation board which failed to
select it was improperly constituted.
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FPR § 1-4.1004-1(a) provides, in pertinent part, that: r

(a) Each agency head shall establish one or more permanent or ad ho<!: architect-
engineer evaluation boards to be composed of an appropriate number of members

who, collectively, have experience in architecture, engineering, constructxpn, and re-
lated procurement matters. Members shall be appointed from among highly quali-

fied professional employees (intra-agency and interagency) and private practltloners
(if provided for by agency procedure) engaged in the practice of archltecture, engi-
neering or related professions * * *.

The evaluation board consisted of a chairman and three other
members, although apparently only the latter three made actual
numerical evaluations of the A-E firms. All four of the board mem-
bers were long-term Government employees. From the biéi)graphies
provided by the agency, it would appear that none of the members
was an architect or an engineer and that only one of the members,
the chairman, was a contract specialist experienced in the procure-
ment of architect, engineer, or construction services. Of the re-
maining members, one was a regional Job Corps director described
as knowledgeable as to the needs of the Job Corps and with experi-
ence in contract administration, another as a manpower analyst
with knowledge of procurement policies and procedures,| and the
third as a program.analyst and auditor familiar with ETA and Job
Corps contract compliance and contractor responsibility i 1ssues and
problems.

FACE alleges that only architects and engineers can  properly
evaluate the qualifications of A-E firms and that the “plain lan-
guage” of section 1-4.1004-1(a)
requires that all the members of the architect-engineer evaluation board be archi-
tects, engineers, or members of related professions [which] is a profession related to
the deSIgn or construction supervision function of architects or engmeers!" o
In response, the agency denies that the composition of the board
was inconsistent with the requirements imposed by regulation and
maintains that the board was composed of highly qualified profes-
sional employees selected on the basis of their knowledge of and ex-
perience with the Job Corps, the A-E requirements of the Job
Corps, A-E procurement regulations, and demonstrated ability to
perform evaluations objectively. In addition, the agency jindicates
that the procurement was for A-E management services only, as
opposed to A-E design services, and argues that accordmgly, the
board was not required to review technical drawings or make judg-
ments requiring an architect or engineer. The agency also notes
that, in any case, the selecting official was a registered professional
engineer. |

We do not read section 1-4.1004-1(a) as mandating that:all mem-
bers of the evaluation board must be architects or engineers.
Rather, the regulation instructs agencies to establish evaluation
boards that are composed of an appropriate mix of relevant disci-
plines. In this case, given the nature of the work to be performed,
Le., primarily management services rather than design services, we
do not believe that the Department of Labor abused its discretion
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in constituting the board. Moreover, it is clear to us from our
review of the entire record that the protester did not have a sub-
stantial chance for award regardless of the composition of the eval-
uation panel. The agency announced its intention in the CBD
notice to award the contract, if possible, to a single contractor capa-
ble of providing in-house, over a period of 15 months, the 50 man-
years of effort estimated to be necessary for performance. FACE in-
dicated in its SFs 254 and 255 that it had an in-house staff of 25, of
which only 17 were designated architects or engineers.

An analysis of the evaluation board’s initial technical evaluation
of FACE suggests that FACE’s chance for award was seriously and
adversely affected by perceived problems with its staff. A-E firms
were assigned evaluation points in six categories, one of which was
“Staff.” In each category, the firms were assigned separate point
scores by each member of the board, other than the chairman.
These raw scores in all the categories were totaled and divided by 3
to yield an overall average total, with a maximum of 100 points
possible. FACE received a lower raw staff score than any of the -
seven firms selected for the short list. Its raw staff score was ap-
proximately 6.4 raw points, or more than 2 overall points lower
than the average raw staff score of the firms on the short list. This
overall point difference is especially significant since FACE scored
only 1 overall point below the bottom firms on the short list. At
least one of the evaluators specifically attributed the low raw staff
score given FACE to the inadequate number of its staff.

Although FACE now contends that, had discussions been held
with it, it could have proposed an increase in staff or taken other
measures to satisfy the agency’s needs, the CBD announcement
gave FACE clear notice of the Government’s needs. FACE, having
failed to take advantage of the opportunity to propose such meas-
ures when it submitted its SF 255 in response to the announce-
ment, will not now be heard to complain that it was denied an op-
portunity to propose measures satisfying the Government’s needs.
In any case, FACE’s overall point score was 8 points below that of
Daly, thus suggesting the relative unlikelihood of any award to
FACE.

The protest is denied.

[B-212560]

Officers and Employees—Transfers—Miscellaneous Expenses—
Real Estate Deposit Forfeiture

Employee transferred to new duty station and contracted to purchase residence
there. When agency delayed establishment of new office at this duty station, em-
ployee, due to uncertainty of the situation, chose to forfeit deposit on residence.
Since agency delay appears to be the proximate cause of forfeiture, the deposit may
be claimed as a miscellaneous relocation expense. The claim is not so unusual or
extraordinary as to warrant consideration as a meritorious claim.
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Matter of: Marvin K. Eilts—Claim for Forfeited Real Eétate
Deposit, December 5, 1983: [

The issue in this decision is whether an employee may be reim-
bursed for a real estate deposit he forfeited when the Government
delayed opening the new office to which he was being transferred.
We hold that the forfeited deposit may be claimed as a miscellane-
ous expense under the statute and regulations governing the pay-
ment of relocation expenses. However, to the extent the mlscellane-
ous expense allowance does not fully reimburse the employee we
will not recommend relief as a meritorious claim. ;

This decision is in response to a request from Mr. Vern [F. High-
ley, Administrator, Agrlcultural Marketing Service (AMS), Depart-
ment of Agriculture, concerning the claim of Mr. Marvin K. Eilts,
an AMS employee, for reimbursement of a forfeited real estate de-
posit.

In July 1982, AMS proposed moving a field headquarters office
-from Kansas Clty, Missouri, to Dallas, Texas, and Mr. Ellts, who
was stationed in Denver, Colorado, was selected to be thelsupem-
sor of the proposed Dallas office. In connection with his transfer
Mr. Eilts signed a service agreement on July 28, 1982, and he trav-
eled to Dallas on a househunting trip on August 9, 1982. During
this trip he signed a contract to purchase a residence in the Dallas
area, and he made a $2,000 earnest money deposit on this contract.
Mr. Eilts subsequently agreed to release the contingency on selhng
his residence in Denver and agreed to settlement on the new resi-
dence on or before October 17, 1982. .

Although Mr. Eilts reported for duty in Dallas on September 9,
1982, the closing of the Kansas City office and the establishment of
the Dallas office was delayed beyond the proposed effectlve date of
October 1, 1982. Because of this delay and the uncertainty as to
whether the Dallas office would be established, Mr. Eilts chose not
to settle on this residence. Therefore, under the terms of the con-
tract, he forfeited the $2,000 earnest money deposit. The Dallas
office was later opened on December 26, 1982, and AMS has re-
quested, in the absence of other authority to pay this claim, that
we consider this claim under the Meritorious Claims Act, 31 U.S.C.
§ 3702(d), as codified by 97-258, 96 Stat. 877, September 13, 1982
(formerly 31 U.S.C. § 236).

Our decisions have held that such a forfeited deposit may not be
claimed as a real estate expense under 5 U.S.C § 5724a(a)(4) (1982)
and the applicable Federal Travel Regulations, FPMR 101-7 (Sep-
tember 1981) (FTR). See Ralph A. Neeper, B-195920, June 30, 1980,
citing 55 Comp. Gen. 628 (1976); and David D. Lombardo, B-190764,
April 14, 1978.

However, we have held that this expense may be claimed as a
miscellaneous expense under 5 U.S.C. § 5724a(b) and FTR Chapter
2, Part 3. See Neeper, and Lombardo, cited above. In our prior deci-
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sions, the forfeiture normally occurred where the employee made a
real estate or lease deposit at his duty station and then was trans-
ferred to a new duty station. Thus, the transfer of the employee
was considered to be the proximate cause of the forfeiture. See
Lombardo, cited above, and B-177595, March 2, 1973. We have per-
mitted reimbursement even where the employee applied for the po-
sition which necessitated his transfer. See Neeper, cited above, and
Richard E. Witmer, B-196002, March 18, 1980. :

In the present case it was not the employee’s transfer which
caused the forfeiture but rather the Government’s delay in estab-
lishing the Dallas office which prompted Mr. Eilts to cancel his
house purchase and forfeit the deposit. Mr. Eilts has advised us in-
formally that he discussed the situation with AMS offjcials prior to
forfeiture of the deposit, but no particular advice was given to him.
We presume that if the proposed Dallas office was never opened,
the agency would have found another position for him in Dallas or
would have transferred him to another location. However, due to
the uncertainty regarding the proposed Dallas office, Mr. Eilts
chose not to proceed with purchasing this residence. Since the
delay in opening this office appears to be the proximate cause of
the forfeiture, we have no objections to Mr. Eilts claiming this for-
feited deposit as a miscellaneous expense in view of our prior deci-
sions.

We have learned informally that Mr. Eilts claimed $200 in un-
documented miscellaneous expenses. He may now claim the re-
mainder of the miscellaneous expense allowance provided in FTR
para. 2-3.3, but not in excess of the maximum amount allowable by
statute. See Neeper, cited above.

Finally, the agency requests our consideration of this claim as a
meritorious claim. Under the provisions of 81 U.S.C. § 3702(d) (for-
merly 31 US.C. §236), the Comptroller General shall report to
Congress a claim that may not be paid under current statute but
which the Comptroller General believes Congress should consider
for legal or equitable reasons. Generally, we have considered this
remedy in extraordinary circumstances involving cases of unusual
circumstances which were unlikely to constitute a recurring prob-
lem. See Dr. Martin Blinder, B-210831, August 2, 1983. We do not
consider this to be an unusual or a nonrecurring problem as evi-
denced by the number of decisions of our Office involving forfeited
real estate or lease deposits, and we find no elements of unusual
legal liability or equity which would justify our reporting this
claim to the Congress under the Meritorious Claims Act.

Accordingly, we hold that Mr. Eilts may be reimbursed for the
forfeited deposit as a miscellaneous expense subject to the limita-
tions of that expense allowance.
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[B-212562]

Medical Treatment—Officers and Employees—Employee v.
Government Interest

An employee, who was required to undergo a fitness- for-duty exammatwn and who,
prior to the examination, underwent medical tests in the course of diagnosis and
treatment, may not be reimbursed for the cost of these tests even though they were
relied upon by the physician administering the fitness-for-duty examination. Costs
of treatment are personal to the employee. Use of the tests by the physician per-
forming the fitness-for-duty examination as part of the medical history furnished by
the employee did not result in any cost to the employee beyond that already in-
curred for treatment.

Matter of: Chester A. Lanehart, December 6, 1983: i

The issue in this decision is whether an employee ma§ be reim-
bursed for the cost of medical tests conducted immediately prior to
a fitness-for-duty examination where the examining ‘physician
relied on the results of the tests in determining the employee’s fit-
ness for duty. Because the tests were obtained for and related to
treatment of the employee’s illness (which also resulted in the fit-
ness-for-duty examination) their expense is personal to the employ-
ee and may not be reimbursed simply because the test results were
relied upon by the physician who conducted the ﬁtness—for-duty ex-
amination.

This action results from the request of the National Federatlon
of Federal Employees for a decision on the claim of Mr. Chester A.
Lanehart filed on July 29, 1983, under the procedures of 4 C.F.R.
Part 22 (1983). A copy of the request was served on the Department
of the Air Force, Mr. Lanehart’s employer, as required by 4 C.F.R.
§ 22.4. No objection has been received from the Air Force, and no
grievance has been filed. Accordingly, this matter is con51dered to
be a joint request of the labor organization and the agency 4 CF.R.
§ 22.7(b).

Mr. Lanehart is employed as a fireman at Andrews A1r Force
Base, Washington, D.C. On February 11, 1983, he experienced diffi-
culty in breathing and was treated and released at an emergency
facility. The results of a subsequent pulmonary function test lead
to his being placed on restricted duty, and on March 22, 1983, he
was ordered to undergo a fitness-for-duty examination. A board cer-
tified pulmonary specialist named by the employee was selected to
conduct the examination, and the examination was scheduled by
the agency for April 20, 1983.

Mr. Lanehart visited his family doctor and other spec1ahsts prior
to the fitness-for-duty examination. On April 6, 1983, he underwent
an operation to correct a severe nasal obstruction. Incident to that
surgery he received an EKG, a chest X-ray, and laboratory tests.
Subsequently, he received a second pulmonary function test and an
EKG stress test. When Mr. Lanehart reported for his fitness-for-
duty examination, he offered the results of those tests to the exam-
ining physician who copied them and specifically referred to the

'

)
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X-ray, EKG, and pulmonary function tests in his report to the
agency.

Although the major portion of that expense was paid by his in-
surance agency, Mr. Lanehart submitted a claim for the $1,136
amount originally billed for the tests. This claim was denied by the
Air Force on June 16, 1983, on the basis that the “tests were not
requested and accomplished for the benefit of the gavernment.” In
addition, the Air Force questioned the extent to which Mr. Lane-
hart had incurred out-of-pocket expenses for the amounts claimed.

A Federal agency has authority to direct an employee to submit
a fitness-for-duty examination when questions arise concerning his
physical capacity to continue working in his assigned position.
Yates v. United States, 220 Ct. Cl. 669, 670 (1979). See also Federal
Personnel Manual Chapter 339 and Supplement 752-1. We have
consistently held that an agency may use appropriated funds to
pay for physical examinations of its employees when those exami-
nations are primarily for the benefit of the Government rather
than for the benefit of the employees concerned. 49 Comp. Gen. 794
(1970); 41 Comp. Gen. 531 (1962). As noted by the union we have
also held that employees may be reimbursed reasonable travel ex-
penses in connection with such examinations if those expenses are
determined to be necessary and for the Government’s benefit.
Matter of Travel Expenses, 62 Comp. Gen. 294 (1983).

Under the Federal Personnel Manual Chapter 339, subchapter
1-3(c), an employee who is required to undergo a fitness-for-duty
examination as a condition of continued employment may choose to
be examined either by a Federal medical officer or by a private
physician of his own choice who has been found to be acceptable to
the agency concerned. Consistent with our holding, the regulation
states that when the agency requires such a fitness-for-duty exami-
nation, there must be no cost to the employee, regardless of wheth-
er the examination is performed by a Federal medical officer or by
an employee-designated physician. B-155489, December 10, 1964.
While we have held that this regulation requires an agency to pay
certain costs directly related to the examination, such as transpor-
tation and per diem, we have distinguished between expenses asso-
ciated with the examination itself and those related to treatment
and have disallowed the latter. 49 Comp. Gen. 794 (1970). The disal-
lowance of expenses of treatment is consistent with the general
rule that medical care and treatment are personal to the employee
and payment therefor may. not be made from appropriated funds
unless provided for in a contract of employment or by statute or
valid regulation. 53 Comp. Gen. 230 (1973); Matter of Environmen-
tal Protection Agency, 57 Comp. Gen. 62 (1977).

In this case, Mr. Lanehart sought diagnosis and treatment prior
to the fitness-for-duty examination. The tests were conducted for
those purposes and in the absence of an agency-directed examina-
tion, there would be no question but that he is personally responsi-
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ble for the portion of their expense not paid or reimburséd by his
insurance agency. Those expenses are personal. Mr. Lanehart’s de-
termination to offer those test results to the physician iivho con-
ducted the fitness-for-duty examination as part of his medical histo-
ry does not change their character. Although the examining physi-
cian was able to rely on the test results and possibly spared the
agency the cost of performing similar tests, his reliance 'on those
tests did not result in costs to the employee above and beyond
those he had already incurred in connection with the treatment of
his physical condition. Unlike the cost of travel held tolbe reim-
bursable in Matter of Travel Expenses, cited above, the tests were
performed incident to treatment of the employee and were not re-
quired solely as part of the fitness-for-duty examination. |

For the reasons stated above, the employee’s claim may not be
paid. :i
[B-213490] ' i

National Railroad .Pass'enger Corporation—Applicabilfty of
Freedom of Information, Privacy and Sunshine Acts

It is the policy of the General Accounting Office to refrain from commenting on
matters in litigation unless the court expresses an interest in our opinion. There-
fore, because question is currently before the U.S. Court of Appeals for the District
of Columbia Circuit, it would be inappropriate for GAO to comment on whether Na-
tional Railroad Passenger Corporation (AMTRAK) is subject to the Government in
the Sunshine Act, 5 U.S.C. 5652b. However, subsequent to GAO decision at 57 Comp.
Gen. 733 (1978), the Omnibus Budget Reconciliation Act of 1981 amended the Rail
Passenger Service Act, reducing from a majority to a minority the number of direc-
tors on Amtrak’s board that are appointed by the President. with the advice and
consent of the Senate. Because 5 U.S.C. 552(b) defines agencies covered by the act to
include collegial bodies, a majority of whom are Presidential appointees, this
amendment has an obvious bearing on the question of whether Amtrak is subject to
the Government in the Sunshine Act.

To the Honorable William V. Roth, Jr., United States ‘iSenate, .
December 6, 1983: A 1

This responds to your October 5, 1983, letter to our Office re-
questing our opinion on a matter brought to your attention by Mr.
Alfred E. Ehm of San Antonio, Texas. Mr. Ehm is concerned with
the efforts of the National Railroad Passenger Corporation
(Amtrak) to exempt itself from the provisions of the Government in
the Sunshine Act (Sunshine Act), 5 U.S.C. § 552b, on legal‘j grounds.
He has taken an appeal from the decision of the District Court for
the District of Columbia in Civil Action No. 83-1316, Alfred E.
Ehm v. National Railroad Passenger Corporation (Ehm v: Amtrak)
in which the court found that Amtrak is not subject to the Sun-
shine Act. Mr. Ehm believes that the District Court de01s10n in
Ehm v. Amtrak contravenes our decision of 57 Comp. pen 773
(1978) and. clearly expressed congressional intent that Amtrak be
subject to the Sunshine Act.
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It is our policy to refrain from commenting on matters in litiga-
tion unless so requested by the court. See, e.g., 58 Comp. Gen. 282,
286 (1979). Hence it would not be appropriate for us to express any
opinion concerning the issues in the case of Ehm v. Amtrak, or the
appeal, No. 83-1852 (D.C. Cir., docketed Aug. 12, 1983).

It is important to note, however, that subsequent to our decision
at 57 Comp. Gen. 773 (1978), section 1174 of the Omnibus Budget .
Reconciliation Act of 1981, Pub. L. 97-35, 95 Stat. 357, 689, amend-
ed the Rail Passenger Service Act, 45 U.S.C. § 543, reducing the
number of directors on Amtrak’s board appointed by the President
with the advice and consent of the Senate to less than a majority.
The Sunshine Act at 5 U.S.C. § 552b(a)(1) states:

(a) For purposes of this section— )

(1) the term “agency” means any agency, as defined in section 552(e) of this title,
headed by a collegial body composed of two or more individual members, a majority
of whom are appointed to such position by the President with the advice and con-
sent of the Senate and any subdivision thereof authorized to act on behalf of the
agency; .

The 1981 amendment has an obvious bearing on the question of
whether AMTRAK is subject to the Sunshine Act. We hope that
this information will assist you.

[B-208097]

Compensation—Removals, Suspension, etc.—Deductions from
Backpay—Unemployment Compensation

The Commissioner of Customs asks whether unemployment compensation paid by a
State to a Federal civilian employee during a period of wrongful separation may be
deducted from a subsequent backpay award under 5 U.S.C. 5596. Under the law pro-
viding Unemployment Compensation for Federal Employees (5 U.S.C. 8501, et seq.)
and Department of Labor regulations (20 C.F.R. Part 609), overpayments of unem-
ployment compensation are to be determined and recovered under the applicable
State’s law. Since unemployment compensation received from a State by a Federal
employee during a period of wrongful separation may be required to be refunded to
the State, no deduction should be made from the backpay award.

Matter of: Glen Gurwit—Backpay—State Unemployment
Compensation, December 7, 1983:

Mr. Alfred R. DeAngelus, the Acting Commissioner of Customs,
‘requests a decision as to whether unemployment compensation
paid by a State to a Federal Government employee during a period
in which he was removed from Government employment may be
deducted from a subsequent backpay award to which the employee
has been found to be entitled following an appeal of the removal.
Under the current regulations, we conclude that, since unemploy-
ment compensation received from a State by an employee during a
period of unjustified or unwarranted separation from the Federal
service may be required to be refunded to the State, no deduction
should be made by the Federal agency from the backpay to which
the employee is otherwise entitled.
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BACKGROUND

In December 1980, Mr. Glen Gurwit was removed from the U.S.
Customs Service of disciplinary reasons. Mr. Gurwit ﬁled a griev-
ance in connection with his removal and the issue of Whether his
removal was for the efficiency of the Service was submitted to arbi-

‘tration pursuant to the National Agreement between the U.S. Cus-

toms Service and the National Treasury Employees Union. In No-
vember 1981, the arbitrator issued an award ordering that Mr.
Gurwit be reinstated with backpay. There was no appeal from the
arbitrator’s award, and the only question that remains is the
amount of the award under the Back Pay Act of 1966l 5 US.C
§ 5596. ‘

During the.time that Mr. Gurwit was separated from' the Cus-
toms Service, he received unemployment compensatlon benefits
from the State of Vermont. It is the Service’s position thét in com-
puting a backpay award, State unemployment compensation re-
ceived by an employee durmg the period of the wrongful removal
should be regarded as earnings of the employee entitling a Federal
agency to deduct that amount from the backpay award. The agency
would be responsible for determining the amount of the duplicate
unemployment compensation payments and deduct them from the
total amount of the backpay award. The Customs Service believes
that this position is consistent with the letter and splnt of the back
Pay Act of 1966, 5 U.S.C. § 5596, and would result in s1gn1ﬁcant
savings to the Federal Government in the future. i

INTERIM BENEFITS AND BACKPAY AWARDS GENERALLY

Generally, the Back Pay Act, 5 U.S.C. § 5596 (1976), prov1des that
a Federal employee found to have undergone an unjustified or un-
warranted personnel action is entitled upon correction of the action
to recover the amount he would have earned during that, period as
if the personnel action had not occurred, less any amounts earned
by him through other employment The Act further prov1des that
for all purposes the employee is deemed to have performed services
for the agency during that period. Section 5596 entitles an employ-
ee to the pay he normally would have earned during the, period of
the improper action as if he had performed services for the agency
during that period. The statute requires the agency to make the
employee whole, Ciambelli v. United States, 203 Ct. CL: 680, 687
(1974), but recovery is limited to compensation lost, Seebach v.
United States, 182 Ct. Cl. 342, 353 (1968).

Under 5 U.S.C. § 5596(c), the Office of Personnel Management
shall prescribe regulations to carry out the Back Pay Act. The im-
plementing backpay regulations, 5 C.F.R. § 550.805 (1983) provide
that the employing agency shall recompute the employee s pay for
the period of the corrective action as if the improper personnel
action had not occurred, but no employee shall be granted more
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pay than he would have been entitled to receive if the improper
personnel action had not occurred. Further guidance is contained
in Federal Personnel Manual Supplement 990-2, Book 550, Sub-
chapter S8.

Any deduction from backpay must be based on the nature of the
outside benefits in each situation. See for example, 57 Comp. Gen.
464 (1978), requiring the offset of the amount received as severance
pay from the computation of a backpay award; and see B-195213,
July 7, 1980, requiring that the amount received for disability com-
pensation be deducted from the computation of the backpay award.
Here, in the Gurwit case, we must address the status of unemploy-
ment compensation benefits paid by a State to the employee.

UNEMPLOYMENT COMPENSATION FOR FEDERAL
EMPLOYEES

Since January 1, 1955, Federal civilian employees have had un-
employment insurance protection under Chapter 85, Title 5, of the
United States Code. In addition, Public Law 96-499, the Omnibus
Reconciliation Act of December 5, 1980, requires each Federal
agency to pay the costs of all State unemployment benefits to eligi-
ble former employees. The Department of Labor, through its Em-
ployment and Training Administration’s Unemployment Insurance
Service, is responsible for (1) developing administrative procedures
and forms for State and Federal agencies to use and (2) advising
State offices and Federal agencies of their responsibilities under
the law. The Secretary of Labor has entered into agreements with
all 50 States, the District of Columbia, Puerto Rico, and the Virgin
Islands. Under these agreements, States are required to pay unem-
ployment compensation to former Federal employees in the same
amount and under the same terms and conditions of the paying
States’ laws that apply to unemployed private industry claimants.
Generally, the paying State will be the one in which the claimant’s
last official duty station was located.

In making such payments to Federal employees, the State agency
receives a 100 percent contribution from a fund administered by
the Department of Labor. 5 U.S.C. § 8505 (1976). The Department of
Labor certifies payments from this fund to the State agency on a
quarterly basis, based on estimates of the amount which should be
necessary for the upcoming quarter and adjusting that amount ac-
cording to any underpayment or overpayment made in the previ-
ous quarter. Monies are deposited into the fund by each employing
Federal agency in an amount equal to the payments of unemploy-
ment compensation benefits made to employees of that agency,
such deposits also being determined quarterly on the basis of esti-
mates for the upcoming quarter. See 5 U.S.C. § 8509 (Supp. IV
1980). . :
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All States require that, to receive payments, a claimant; must be
unemployed from lack of work and be able and available for work.
State unemployment compensation laws and policies vary regard-
ing eligibility requirements, payment amounts, and duration of
payments. For a comprehensive review of unemployment' compen-
sation under Vermont State law, see Vermont Statutes Annotated,
title 21, Chapter 17 (1978).

Under 5 U.S.C. §8502(b) (1976), a State agency, actmg as the
agent of the United States, shall pay unemployment compensation
benefits to a qualifying claimant in the same amount, on the same
terms, and subject to the same conditions as the compensatmn
which would be payable to the claimant if the Federal service and
Federal wages had been included as employment and wages under
that State’s law. Under 5 U.S.C. § 8502(d), a determination by a
State agency with respect to entitlement to compensation under an
agreement is subject to review in the same manner and to the
same extent as determinations under the State unemployment
compensation law, and only in that manner and to that extent.

Under 5 U.S.C. § 8508, the Secretary of Labor may pres¢ribe reg-
ulations necessary to carry out the law providing Unemployment
Compensation for Federal Employees (5 U.S.C. §§ 8501 et seq.). That
provision of law also charges the Secretary, insofar as practicable,
to consult with representatives of State unemployment compensa-
tion agencies before prescr1b1ng rules which may affect'the per-
formance by the State agencies of functions under agl'eements
under the law. The Secretary of Labor’s regulations implementing
the law are contained in Part 609 of Title 20, Code of Federal Regu-
lations (1982). Under 20 C.F.R. § 609.21 (1982), determmatlons of
whether there have been overpayments, and whether they shall be
recovered or waived, and the methods of recovery, are in all re-
spects committed to the State agencies for action in accordance
with that State’'s unemployment compensation law. Moreover,
appeal and review of State agency determinations are also commit-
ted to resolution under State laws. See 20 C.F.R. § 609.25 (1982).

UNEMPLOYMENT COMPENSATION AND BACKPAY A‘JWARDS

As emphasized above, individual States are required to pay un-
employment compensation benefits to former Federal civilian em-
ployees in the same amount and under the same terms and condi-
tions of the paying State’s laws as apply to unemployed pr1vate in-
dustry claimants. In addition, overpayments of unemployment com-
pensation shall be determined and recovered or waived in accord-
ance with the provisions of the applicable State unemployment
compensation law.

Recognizing these State initiatives, decisions of this Ofﬁce have
consistently held that, where applicable State law may require
refund of unemployment compensation, a Federal agency should

t
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not deduct unemployment compensation received during the corre-
sponding period from a backpay award. In 35 Comp. Gen. 241
(1955), unemployment compensation was received from the State of
Oklahoma by a postal service employee. Since the employee might
have been required to refund the unemployment compensation to
the Oklahoma Employment Security Commission, we determined
that no deduction from the backpay should be made. This holding
was extended to cover a former member of the military service in
50 Comp. Gen. 180 (1970). And, in B-189198, August 25, 1977, we
advised the Community Service Administration by letter that un-
employment compensation received from the District of Columbia
should not be deducted from a backpay award to an employee. The
letter relied upon Federal Personnel Manual Supplement 990-2,
Book 550, subchapter S8-5f and S8-5i (now subchapter S8-6(4)),
which provides as follows:

(4) Unemployment compensation. Unemployment compensation received from a
State by an employee during a period of unjustified or unwarranted separation from
the Federal service may be required to be refunded by the State and therefore, no
deduction should be made from the back pay to which the employee is otherwise
entitled on restoration.

OPINIONS OF REGULATORS

In furtherance of our deliberations, we requested the views of
both the Office of Personnel Management and the Department of
Labor on the withholding of unemployment compensation from a
Federal backpay award. The Department of Labor’s Administrator,
Office of Employment Security, concluded that backpay constitutes
wages, but unemployment compensation does not constitute wages
and is not the equivalent of wages under Federal court decisions.
He concluded, therefore, that under current Federal law a Federal
agency may not lawfully deduct from an award of backpay an
amount equal to the unemployment compensation paid.

Taking a contrary position, the General Counsel, Office of Per-
sonnel Management, responded that under backpay regulations at
section 550.803 of Title 5, Code of Federal Regulations, the term
“pay, allowances, and differentials” is defined as “* * * monetary
and employment benefits to which an employee is entitled by stat-
ute or regulation by virtue of the performance of a Federal func-
tion.” Based on this definition, the General Counsel concluded that
unemployment compensation payments are employment benefits
directly resulting from the loss of Federal employment. As such,
unemployment compensation payments should be withheld from
backpay awards to assure recoupment of erroneous payments to
Federal employees who are subsequently reinstated with backpay.

OPINION

Department of Labor regulations on unemployment compensa-
tion for former Federal civilian employees, discussed above, do not

438-536 O - 84 - 5 : QL 3
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speciﬁcally address the assessment of contingent liability to make a
refund in instances where an employee receives unemf)loyment
benefits during a period for which restoration and backpay are sub-
sequently awarded. Nor do Office of Personnel Mangement regula-
tions governing backpay provide any specific guidance on the treat-
ment of unemployment compensation paid by States. However, as
stated above, the Federal Personnel Manual clearly states that un-
employment compensation is not to be deducted from backpay,
citing 35 Comp Gen. 241.

What remains from the responses received from the duly author-
ized regulators of unemployment compensation (DOL) and Federal
backpay (OPM) is a dichotomy in the approach to the issue of
whether State unemployment compensation payments should be
offset by a Federal agency from a backpay award. We recognize
OPM’s concern that there may be instances in which a State does
not effect recovery of the unemployment compensation and as a
result the employee stands to be unjustly enriched. This would be
the result where the State does not receive notice of the Federal
agency’s backpay award, where State law specifically excludes un-
employment compensation from the definition of wages or-earnings
to be offset, where a State’s statutory limitations period bars recov-
ery of the compensation, or where the partlcular State mlght other-
wise encounter administrative difficulty in identifying and collect-
ing back the compensation. We would point out, on the other hand,
that the unemployment compensation statute and the Department
of Labor regulations grant to the States the right to determine
when and how to recover overpayments of unemployment' compen-
sation paid to Federal employees Hence, we do not beheve that
these potential difficulties in a given case provide a legal basis for
us to overturn our prior decisions against deducting unemployment
compensation from backpay.

Rather, in view of the existing conflict between the -agencies
charged with regulating the unemployment and backpay laws, we
believe that the impetus for any change in the existing law should
result from initiatives coordinated through the Department of
Labor and the Office of Personnel Management. Thus, in the ab-
sence of statutory amendment, revised regulations, or reformation
of existing Federal-State agreements on the issue, the procedures
available for recoupment of unemployment benefits in the circum-
stances of Mr. Gurwit’s case require deference to individual State
initiatives. Therefore, until such change occurs, we will continue to
follow our holdings that, since unemployment compensatlon re-
ceived from a State by an employee during a perlod of unjustified
or unwarranted separation from the Federal service may be re-
quired to be refunded by the State, no deduction should be made by
the Federal agency from the backpay to which an employee is oth-
erwise entitled on restoration.

i
I

[
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Whether and in what manner Mr. Gurwit must repay to the
State of Vermont all or any portion of the amount of unemploy-
ment compensation he received during the period covered by the
Federal backpay award must be resolved under that State’s laws by
those, such as the Commissioner of Employment Security and the
Attorney General, entrusted with their enforcement. Accordingly,
the Customs Service may not make any deduction from the back-
pay award on account of unemployment compensation paid by the
State of Vermont to Mr. Gurwit.

[B-209414]

Compensation—Periodic Step-Increases—Waiting Period
Commencement—Repromotion—During Period of Pay
Retention

A General Schedule employee was reduced in grade when he exercised his right
under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return to a position in the United
States following overseas duty. In accordance with 10 U.S.C. 1586, as implemented
by Department of Defense Instruction 1404.8 (April 10, 1968), the employee was af-
forded pay retention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse-
quent repromotion to his former grade and step commenced a new waiting period
for within-grade increases, since the constructive increase in pay which occurs upon
repromotion during a period of pay retention is an “equivalent increase” under 5
U.S.C. 5335(a) (1976 & Supp. IV 1980); 5 CFR 531.403 (1982). 62 Comp. Gen. 151 is
reversed based on new information furnished.

Matter of: Eric E. Bahl—General Schedule Within-Grade
Increase—Pay Retention—Repromotion to Prior Position
After Demotion—Reconsideration, December 7, 1983:

The issue in this case is whether the repromotion of an employee
to his former position, occurring while the employee is receiving a
retained rate of pay under 5 U.S.C. § 5363 (Supp. IV 1980), consti-
tutes an “equivalent increase” under 5 U.S.C. § 5335(a) (1976 &
Supp. IV 1980), and 5 CFR § 531.403 (1982), so as to require the
commencement of a new waiting period for periodic step increases.
We hold that the repromotion of an employee under these circum-
stances constitutes an “equivalent increase” within the meaning of
the applicable law and regulations, even though the employee’s
actual salary remains the same throughout the period of demotion
and repromotion.

Michael E. George, Acting Personnel Officer, Department of the
Army, Kansas City District, Corps of Engineers, request that we re-
consider our decision in Eric E. Bahl, B-209414, January 31, 1983,
62 Comp. Gen. 151. That decision was handled as a labor-relations
matter under our procedures in 4 CFR Part 22 (1982). Pursuant to
those procedures, the National Federation of Federal Employees,
Local 29 (NFFE), representing Mr. Bahl, served the Army with a
copy of its request for a decision. The Army did not file responsive
comments with our Office, and, therefore, we rendered a decision
based on information supplied to us by NFFE. The Army now ad-
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vises us that NFFE incorrectly reported the facts surrounding Mr.
Bahl’s claim. For the reasons that follow, we reverse our p‘r10r de-
termination.

Information furnished to us by NFFE, upon which our prior deci-
sion was based, set forth the relevant facts as follows. In June 1975,
Mr. Bahl, a General Schedule employee, was transferred to the
Army Real Estate Agency in Europe and simultaneously was pro-
moted to step 1 of grade GS-11. Due to subsequent pay adjustments
and w1th1n-grade increases, Mr. Bahl had attained step 4 of grade
GS-11 in June 1978. Had Mr. Bahl remained in that position and
grade, his next two within-grade increases would have occurred in
June 1980 and June 1982. However, on July 1, 1980, Mr. Bahl was
demoted to grade GS-9 when he was transferred back to!Kansas
City. Concurrently, he received a within-grade increase to step 5 of
his former grade. At that time, he was afforded grade rétention
under the provisions of 5 U.S.C. § 5362, and, hence, for pay admin-
istration purposes, his grade remained the same (grade GS-11, step
5). In November 1980, Mr. Bahl was repromoted to his former posi-
tion at grade GS-11, step 5. |

The NFFE further reported that the Army denied Mr. Bahl’s re-
quest for a retroactive within-grade increase effective on or about
July 1, 1982, stating that it was not due until November 1982, and
citing our decision in 42 Comp. Gen. 702 (1963). That decision, in
conjunction with others discussed more fully below, expresses the
general rule that repromotion durmg a period of pay retention con-
stitutes an equlvalent increase” within the contemplatlon of 5
U.S.C. §5335(a), requlrmg the commencement of a new ’Waltmg
period for within-grade increases.

Relying on the facts presented by NFFE, we held that Mr Bahl
was entitled to be retroactively awarded a within-grade increase
under the provisions of 5 U.S.C. § 5335(a), based on the schedule in
effect prior to his demotion. Specifically, we d1st1ngu1shed .pay re-
tention under 5 U.S.C. § 5363 from grade retention under 5 U.S.C.
§ 5362, determining that, under the latter provision, the retained
grade of an employee is to be treated as the grade of his position
for all purposes, including eligibility for within-grade advancement,
during the 2-year period of grade retention. Consequently; we de-
cided that Mr. Bahl’s repromotion to his former position, occurring
during a period of grade retention, did not constitute an “equiva-
lent increase” under 5 U.S.C. § 56335(a) and its implementing regu-
lations, and did not require commencement of a new waiting period
for within-grade increases.

The Army now advises us that Mr. Bahl was ineligible for grade
retention under 5 U.S.C. § 5362 because he was not demoted as the
result of a reduction-in-force (RIF) or reclassification process. He
was, however, afforded pay retention under 5 U.S.C. § 5363, be-
cause he was reduced in grade as a consequence of exercising his
right under 10 U.S.C. § 1586 (1976 & Supp. IV 1980) to return to a
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position in the United States following the completion of overseas
duty. Specifically, section 1586 guarantees an employee that he will
be placed, upon his return from overseas duty, in the same position
he vacated to accept the foreign assignment. Thus, even though
Mr. Bahl had been promoted from grade GS-9 to grade GS-11 con-
current with his overseas transfer, subsequently attaining step 5 of
grade GS-11, he was reemployed in the United States in the grade
GS-9 position he had vacated to accept the overseas assignment.
He was, however, paid at the rate for grade GS-11, step 5, in ac-
cordance with Department of Defense Instruction 1404.8 (April 10,
1968), which implements 10 U.S.C. § 1586 and provides in relevant
part that:

An employee whose exercise of reemployment rights would result in a reduction
from his current grade shall be given assistance through return placement pro-
grams for at least a six-month period in locating a position at his present grade

before being required to exercise his return rights. Employees returning to a lower
grade will be entitled to pay savings benefits if otherwise eligible. [Italic supplied.]

The NFFE has responded to the Army’s request for reconsider-
ation, renewing its contention that Mr. Bahl was entitled to grade
retention under 5 U.S.C. §5362, as implemented by 5 C.F.R.
§ 536.103 (1982). Specifically, the union states that, while Mr. Bahl
may not have been demoted through RIF or reclassification proce-
dures, he had served for at least 52 consecutive weeks in a higher
graded position prior to the reduction in grade, and, therefore, was
eligible for grade retention under 5 C.F.R. § 536.103(c)X3). Section
536.103(c)3) states that:

(3) In situations other than those covered by paragraphs (c)1) and (c)2) of this
section, an employee is eligible for grade retention if he or she, imme diately prior to
being placed in the lower grade, has served in a position in any pay schedule for 52
consecutive weeks or more provided that the service was in an agency as defined in
512:.3&0. § 5102 at a grade(s) higher than the position in which the employee was
P .

Applying the requirements of 5 U.S.C. § 5362 and its implement-
ing regulations, we are unable to find that Mr. Bahl was entitled to
grade retention. Section 5362 authorizes grade retention only for
those individuals who are reduced in grade as a result of a RIF or
reclassification process. 5 U.S.C. §§ 5362 (a) and (b). See also, H.R.
Rep. No. 95-1717, 95th Cong., 2d Sess. 159, 160 (1978). In this
regard, the implementing regulations in 5 C.F.R. § 536.103(a) state
that:

(a) Grade retention shall apply to an employee who moves to a position in a cov-
ered pay schedule which is lower graded than the position held immediately prior to
the demotion in the following circumstances:

(1) As a result of reduction-in-force procedures; or
(2) As a result of a reclassification process.

Subsection 536.103(b) provides that an employee who is not entitled
to grade retention under the above-cited provisions may, at the em-
ploying agency’s option, be granted grade retention if he has been
reduced in grade as the result of a reorganization or reclassifica-
tion decision announced by management in writing.
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The provisions of 5 C.F.R. § 536.103(c), cited by NFFE, do not de-
lineate additional circumstances under which an employee may be
afforded grade retention, but, instead, prescribe eligibility require-
ments applicable to an employee who igs reduced in grade as a
result of the processess specifically identified in subsectlons
536.103(a) and (b). See Federal Personnel Manual, Chapter 536,
Subchapter 2 (October 1, 1981). Since Mr. Bahl was not reduced in
grade as the result of a RIF or reclassification process, he is not
entitled to grade retention under 5 U.S.C. § 5362, as 1mplemented
by 5 C.F.R. §536.103, and the eligibility requirements stated in 5
C.F.R § 536.103(c) do not pertain to him.

Additionally, NFFE states that 10 U.S.C. § 1586 was enacted in
1960 to provide minimum protection for an employee returning to
a position in the United States following overseas duty, and, there-
fore, should not be construed as diminishing the grade and' pay re-
tention benefits authorized by 5 U.S.C. §§ 5362 and 5363, added by
the Civil Service Reform Act of 1978 (CSRA), Public Law 95-454, 92
Stat. 1218. The union further contends that the grade and, .pay re-
tention prov1s1ons of the CSRA supersede 10 U.S.C. §1586 since
the former provisions are “more specific”’ than the latter..'We see
no useful purpose to be served by addressing these contentlons,
since we have determined that Mr. Bahl was not entitled to grade
retention under 5 U.S.C. § 5362, and the Army states that the em-
ployee was afforded pay retention under 5 U.S.C. § 5363. According-
ly, the issue for our determination is whether the repromo¢tion of
an employee placed on pay retention under 5 U.S.C § 5363 is an

“equivalent increase’” under 5 U.S.C. § 5335(a), as implemented by
5 CF.R. §531.403, so as to requ1re the commencement of a new
waiting period for periodic step increases.

Section 5335(a) of Title 5, United States Code, provides that an
employee is eligible for periodic step increases in pay upon comple-
tion of 104 calendar weeks of service in pay rates 4, 5, and 6, as
long as the employee did not receive an “equivalent incre'ase” in
pay from any cause during that period. An “equivalent increase” is
defined in 5 C.F.R. § 531.408 as follows: '

“Equivalent increase” means an increase or increases in an employee’s rate of
basic pay equal to or greater than the difference between the rate of pay for the
General Schedule grade and step occupied by the employee and the rate of pay for
the next higher step of that grade.

In cases arising under the salary retention statutes in effect
before the CSRA, we held that, after a demotion with retained pay
and a later repromotion to the employee’s former grade and step,
the employee must begin a new waiting period upon repromotion
without counting service at the grade and step before the demotion
as part of the new waiting period. Richard C. Dunn, B-193394,
March 23, 1979; Duane E. Tucker, B-193336, March 23, 1979. We
explained that, upon repromotion, the constructive increase'in pay
from the applicable rate determined under 5 U.S.C. § 5334(b) for
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the lower grade held during demotion constitutes an ‘“equivalent
increase” within the meaning of 5 U.S.C. § 5335(a). See 43 Comp.
Gen. 701 (1964); 43 Comp. Gen. 507 (1964); 42 Comp. Gen. 702 (1963).

The rule stated in the above-cited decisions applies to an individ-
ual who is repromoted while receiving a retained rate of pay under
5 U.S.C. § 5363, for several reasons. First, the provisions of 5 U.S.C.
§ 5334(b) (Supp. IV 1980), upon which our prior decisions were
based, continue to require the use of constructive within-grade in-
creases in determining the rate to be paid an employee who is pro-
moted while receiving a retained rate of compensation.

Second, 5 U.S.C. § 5363 parallels the prior statutes authorizing
salary retention in that it provides only for pay, and not grade re-
tention. Thus, although an employee afforded pay retention under
5 U.S.C. § 5363 receives basic pay based on the rate for the grade
and step he had attained prior to demotion, the lower grade held
during demotion is relevant for other purposes of pay and pay ad-
ministration. In contrast, under the grade retention provisions of 5
U.S.C. § 5363, the grade the employee attained prior to his demo-
tion is to be treated as his grade for all purposes, including eligibil-
ity for within-grade advancement, during the 2-year period of grade
retention.

Finally, we advised the Office of Personnel Management of the
foregoing considerations when that agency recently proposed revi-
sions in the within-grade increase regulations set forth in 5 C.F.R.
Part 531. Subsection 531.407(c)(7) of the proposed regulations pro-
vided that an increase in an employee’s rate of basic pay should
not be considered an “equivalent increase” when it results from
the promotion of an individual receiving pay retention under 5
U.S.C. § 5363, as implemented by 5 C.F.R. Part 536, unless it re-
sults in an increase in pay of at least one within-grade increase for
the grade to which the individual is promoted. 45 Fed. Reg. 50,338
(July 29, 1980). This rule was deleted from the final regulations be-
cause it conflicted with our prior decisions, discussed above. 46 Fed.
2,317 (January 9, 1981).

Thus, applying the relevant statutes and regulations in light of
our prior decisions, Mr. Bahl’s repromotion to grade GS-11, step 5,
while he was receiving pay for that grade and step as a retained
rate resulted in a constructive pay increase under 5 U.S.C.
§ 5334(b). This increase represented an “equivalent increase”
within the meaning of 5 U.S.C. §5335(a), as implemented by 5
C.F.R. §531.403, and a new waiting period for within-grade in-
creases commenced upon the employee’s repromotion in November
1980. Mr. Bahl, therefore, would not have been eligible for within-
grade advancement to grade GS-11, step 6, until November 1982,
after he had completed 104 weeks of service in step 5. On this
basis, we reverse our earlier determination that Mr. Bahl was enti-
tled to a within-grade increase on or about July 1, 1982, based on
the schedule in effect prior to his demotion.
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The NFFE additionally asserts that “it is possible” that the
Army incorrectly computed a pay raise granted to Mr. Bahl on Oc-
tober 1, 1980, and has requested that the employee be!awarded
backpay in an unspecified amount. We are unable to render a de-
termination on this matter since NFFE’s allegation is speculatlve
and has not been adequately substantiated. See 4 C.F.R. §§22.8,
31.7 (1982).

For the reasons stated above, we reverse our prior de01s1on

[B-212447] 1

President’s Executive Exchange Program—President’s:

Commission on Executive Exchange—Expenses— 1

Appropriations—Availability 1

President’s Commission on Executive Exchange may use its private sector participa-

tion fees maintained in OPM revolving fund descri %ed in 5 U.S.C. 1304(e)(1) for the

costs of a word processor and postage machine as those expenditures are directly in

gnarthg;ailfg of the statutory purposes, i.e., the costs of education, set forth in Public
w 97—

President’s Executive Exchange Program—President’s
Commission on Executive Exchange—Expenses— :
Appropriations—Availability )

Expenses for the reupholstered furniture and insurance for works of art are general
administrative costs that must be paid out of OPM salary and expense account
rather than from private sector participation fees. .

Insurance—Government—Self-Insurer—Exception

As the insurance is for privately owned works of art temporarlly entrusted to Gov-
ernment on condition that they be insured, Government’s self-insurance rule does
not apply. Government would achieve no economy by applying rule and would lose
the benefit of using the property to be insured. .

Matter of: Expenses of President’s Commission on Executive
Exchange, December 7, 1983: !

The President’s Commission on Executive Exchange asks wheth-
er monies in the Commission’s private sector account, an account
maintained in an Office of Personnel Management (OPM) revolving
fund, can be used for (1) a word processor; (2) a postage machine; (3)
reupholstering furniture in the Commission’s reception room; and
(4) commerical insurance for works of art that are to be hung on
the Commission’s Conference room walls. Consistent with our
views below, we have no objection to the expenditures; however, we
believe the reupholstery and insurance should be paid out of
OPM'’s salary and expense appropriation. !

BACKGROUND

The President’s Commission on Executive Exchange (originally
named the President’s Commission on Personnel Interchange) was
established in 1969 by executive order. Exec. Order No. 11451, 34



Comp. Gen) DECISIONS OF THE COMPTROLLER GENERAL 111

Fed. Reg. 921 (1969). Its current functions are set forth in Execu-
tive Order No. 12136, 44 Fed Reg. 28771 (1979). Under this order
the Commission is directed to develop a program in which execu-
tives from the Government’s executive agencies and the private
sector are exchanged and placed in positions in the other sector.
The order also directs the Commission to develop an education pro-
gram designed to assist the exchanged executives to place their
work experiences within the broader context of Government and
the private sector.

Currently, the Commission is funded both from private and
public monies. Funding for Commission staff salaries and adminis-
trative expenses comes from OPM’s annual appropriation for “sala-
ries and expenses.” Public Law 97-412, 96 Stat. 2047, codified at 5
U.S.C. § 1304(e)(ii), authorizes the Commission to impose participa-
tion fees for private sector participation in its executive exchange
program and place the fees in a special account in an OPM revolv-
ing fund. The Commission may use funds from this account for the
following purposes:

* * * for costs of education and related travel of exchanged executives; for print-
ing * * * and, in such amounts as may be specified in appropriations Acts, for en-
tertainment expenses.

The materials submitted by the Commission show that the word
processor will be used in direct support of the Assistant Director of
Education, and the postage machine during bulk mailings of bro-
chures and educational materials in conjunction with the education
program schedule. The reception room in which the reupholstered
furniture will be kept is to be used by speakers who are invited to
the Commission headquarters to participate in the Commission’s
education program, by the executives who are nominated for the
program, and by nominees who have been invited to the townhouse
for interviews for possible participation in the program. About 75
percent of the reception room use is directly related to the educa-
tion program since this is the major reason for people visiting the
Commission’s offices.

The art works will decorate the Commission’s conference room
walls. This room, as well, is mostly, although not exclusively, used
for the education program. The Corcoran Gallery, a private art gal-
lery, is offering the Commission the works of art on condition that
the Commission insures them. The Commission has informed us
that the loan is temporary and that the works of art will be re-
turned when Ms. June Walker, the Commission’s Executive Direc-
tor, leaves the Commission. We understand that Ms. Walker ar-
ranged the loan and feels responsible for returning the works of
art.

In view of OPM’s relationship with the Commission, we request-
ed OPM’s views on the questions presented. OPM concluded that
the word processor and postage machine could be purchased from
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the private sector participation fees since they are to be: used in
direct support of the Commission’s programs. OPM suggested the
same conclusion for the reupholstery and insurance. OPM also
though the Commission could use appropriated funds from OPM’s
salaries and expenses appropriation for the described purchases, as
well as the participation fees, on the basis that they are legltlmate
administrative expenses.

‘l

4

LEGAL DISCUSSION

This request raises two questions: (1) whether the proposed pur-
chases are for the purposes for which the special account in OPM’s
revolving fund was established, and (2) whether the proposed pur-
chase of insurance is a proper exception to the rule that the Gov-
ernment, as a self-insurer, does not buy commercial insurance.

Except as otherwise provided by law, appropriations may be used
only for the objects for which they have been made. 31 U.S.C.
§ 1301(a) (formerly 31 U.S.C. § 628). It is a well-settled corollary to
this law that where an appropriation is made for a particular
object, by implication it confers authority to incur expenses that
are necessary or proper or incident to proper execution of the
object B-211531, July 18, 1983; 6 Comp Gen. 619, 621 (1927). As it
is difficult to state prec1sely what is and is not a necessary expense,
the role of agency discretion is important. Although adminjstrative
determinations pertaining to necessary expense questlonsl are not
binding on the Comptroller General, normally GAO will not substi-
tute its own judgment for that of an agency. 18 Comp. Gen. 285,
292 (1938). We have held that revolving funds are appropriations,
B-193573, December 19, 1979, and, accordingly, that the legal prin-
ciples governing appropriations also apply to revolving funds. B-
203087, July 7, 1981; see 35 Comp. Gen. 436, 438 (1956). It follows
that the principles described above would apply to the OPM revolv-
ing fund in which the private sector participation fees are main-
tained.

Applying these principles to the proposed purchase, we find that
as the word processor and postage machine are to be used for the
Commission’s educational program, expendlture of the partlclpa-
tion fees for their purchase would be directly in furtherance of the
purpose set forth in Public Law 97-412, that is, for costs of educa-
tion. Accordingly, the private sector account may be used for these
expenses.

As regards reupholstering the furniture, although the Commls-
sion points out that the reupholstered furniture is to be kept in the
reception room used by participants and prospective participants in
the Commission’s education exchange program, we believe this cost
must be considered to be a general administrative expense. The re-
ception room is also used for non-education program purposes.
Costs of maintaining such areas are usually assigned to overhead
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or general administrative costs and we do not believe they can
properly be paid out of an account with the limitation imposed on
the Commission’s private sector account. For similar reasons we do
not believe the insurance of works of art used to decorate a general
purpose board room can be paid for out of the private sector ac-
count; rather they should be paid, if otherwise proper, out of the
salary and expense account,

We next consider the question of insuring loaned works of art.
As a threshold matter, agencies are authorized to acquire, by pur-
chase, loan, or otherwise, decorative items, paintings, or similar ob-
jects when the purchase is consistent with work-related objectives
and the agency mission, and is not primarily for the personal con-
venience or personal satisfaction of a Government officer or em-
ployee. 60 Comp. Gen. 580, 582 (1981). We think that the informa-
tion furnished by the Commission provides adequate justification
for acceptance of the borrowed art work.

The rule on self-insurance referred to earlier is a rule of policy
rather than statute. We have generally stated that it does not
make economic sense to expend appropriated funds for the pur-
chase of insurance to cover loss or damage to Government-owned
property or for the liability of Government employees for damage
to someone else’s property. The extent of the Government’s re-
sources is generally sufficient to absorb such a loss or liability
should the contingency actually occur. See B-158766, February 3,
1977; 19 Comp. Gen. 798, 800 (1940). Nevertheless, we have made
exceptions in the case of privately owned property temporarily en-
trusted to the Government where the owner requires insurance
coverage as part of the transaction. 42 Comp. Gen. 392, 393 (1963).
In such situations the Government would achieve no economy by
applying the rule against purchasing insurance and would lose the
benefits of using the property to be insured. In this instance, the
Corcoran Galley of Art, a private entity, is requiring, as a condition
of the loan of several of its works of art, that the Commission pur-
chase insurance. The self-insurance rule need not be applied to
that purchase as long as the costs of the insurance are paid from
the salaries and expenses appropriation.

In summary, the word processor and postage machine may be
paid for out of the special account in OPM’s revolving fund; howev-
er, the reupholstery of the chairs and the cost of insurance for the
loaned art should be paid out of the OPM salaries and expense ac-
count.
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[B-210481]

General Accounting Ofﬁce—]urisdiction—Grants—In—A{d—

Protests Not Concerning Award Propriety—No Authority To
Consider

]
General Accounting Office will not consider a bidder’s complaint that a municipal-
ity, seeking to construct a swimming pool partially funded by a Federal grant, was
improperly making a claim under the bidder’s bid bond where the mumcnp'a.hty con-
ducted three rounds of bidding, the last of which was under specifications differing
from the others, and then made a claim against the bid bond of the low bldder,
under the first solicitation, who had refused to execute a contract at a pricé it main-
tained was mistaken and which the city would not permit the bidder to correct.
Such a complaint does not sufficiently concern the propriety of the award of a con-
tract as to come within the purview of GAQ’s review of grant complaints.

Matter of: Steele and Associates, Inc., December 9, 19813:

Steele and Associates, Inc. has filed a complaint with our office
against the decision by the city of Garland, Texas, to hold Steele
liable on the bid bond it submitted when bidding for a contract to
construct a “Surf and Swim” wave-action pool and associated facili-
ties for the city. The project was funded, in part, by a $705,000
grant from the Department of the Interior under the Land and
Water Conservation Act of 1965, as amended, 16 U.S.C. §§ 4601-4 to
4601-11 (1982). We dismiss the complaint.

In response to its initial January 1982 solicitation, the city re-
ceived eight bids. Since Steele’s base bid of $1,914,100 appeared low,
the city notified Steele on March 22 that a $1,914,100 contract had
been approved by the City Council. Steele thereupon informed the
city by letter dated March 24 that its total bid should have been
$2,028,200 (still $61,800 less than the second-low bid of $2,090,000)
and that it had mistakenly assumed that the city wanted landscap-
ing and landscape irrigation for the project to be priced separately.
Accordmgly, Steele requested correction of its base bid to 1nclude
its prices for these items.

By letter of Aprll 7, the city rejected Steele’s request and instead
declared Steele in default for failure to execute the contract the
city then resolicited. When bids were opened in May, Steele’s bid,
this time for $2,028,200, again appeared low. However, residents of
the neighborhood where the pool was to be located, concerned
about the congestion it would create and questioning the need for
such a pool since a similar, commercially owned wave-action pool
was to be built nearby, objected to its construction. In response to
these objections, the City Council canceled the solicitation without
making an award. After voters later approved the project in a ref-
erendum, the city solicited bids for a third time, although with dif-
ferent specifications than in the initial solicitation. Steele submit-
ted a bid for $2,078,200, but award was made instead to Hannah
Construction Company, Inc., on its low bid of $2,012,000.
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"The city then demanded payment from Steele of $38,700, the ap-
parent additional cost of the award to Hannah,! and attemped to
collect on the bid bond in the absence of payment from Steele.
Steele subsequently filed this complaint with our Office, arguing
that it would be unconscionable for the city to hold it liable on the
bid bond. ,

We consider grant complaints pursuant to our public notice enti-
tled “Review of Complaints Concerning Contracts Under Federal
Grants,” 40 Fed. Reg. 42406, September 12, 1975, wherein we stated
that we would undertake reviews concerning the propriety of con-
tract awards made by grantees. In its complaint, however, Steele is
not seeking the award of this contract but relief from a claim
against its bid bond made by the city after the contracting process
had been completed. We consider this matter as one not sufficient-
ly concerning the award of a contract as to be within the purview
of our grant notice.

Accordingly, the complaint is dismissed.

[B-203553]

Rehabilitation Act of 1973—Handicapped Employees—Special
Equipment, etc.—Appropriation Availability

In appropriate circumstances, the Rehabilitation Act of 1973, as amended, 29 U.S.C.
701 et seq., authorizes the expenditure of appropriated funds for special equipment
that will enable a qualified handicapped employee to perform his or her official
duties. These circumstances were not present in our previous decision, Matter of In-
tef;_nal l;evenue Service, 61 Comp. Gen. 634 (1982), and the result therein is hereby
affirmed.

Rehabilitation Act of 1973—Handicapped Employees—What
Constitutes a Handicap
A reference in 61 Comp. Gen. 634 to an employee’s allergic reaction to tobacco

smoke as a handicap was not intended to refer to the term as defined in the Reha-
bilitation Act or its implementing regulations. 61 Comp. Gen. 634 is clarified.

Matter of: Equal Employment Opportunity Commission—
Special Equipment for Handicapped Employees, December 14,
1983:

The Chairman of the Equal Employment Opportunity Commis-
sion (EEOC) has requested clarification of our decision at 61 Comp.
Gen. 634 (B-203553, September 24, 1982). In that decision, we held
that appropriated funds could not be used to purchase an air puri-
fier for the office of an Internal Revenue Service employee who suf-
fered from an allergy to tobacco smoke. The Chairman indicates
that certain Federal agencies have interpreted the decision as pro-
hibiting them from expending Government funds to comply with
the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 701 et seq.

11t is not clear from the record how the city calculated this amount, which is less
than theC difference between the two firms’ bids.

438-536 0 - 84 - 6 : QL 3
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He requests that we revise our decision to clarify that in appropri-
ate circumstances the Rehabilitation Act authorizes the expendi-
ture of appropriated funds for special equipment and furnishings to
enable a handicapped employee to perform his or her :official
duties. We affirm the result in 61 Comp. Gen. 634 (1982) but; clarify
its basis to point out that the employee involved was not a ‘“‘quali-
fied handicapped individual” as defined in the Rehablhtatlon Act
or its implementing regulations.

In 61 Comp. Gen. 634, 635, we stated that: |

[IIn the absence of specific statutory authority, the cost of special equipment and
furnishings to enable an employee to perform his or her official duties constitutes a
personal expense of the employee and is not payable from appropriated funds

In that case, neither the voucher that was questioned nor any
" agency submission justified the purchase of the air purifier as
being authorized under the Rehabilitation Act of 1973. It was not
argued that the employee was handicapped, as that term is defined
in 29 US.C. § 706(7)B) or 29 CF.R. § 1613.702. Although the em-
ployee apparently suffered from allergic reactions to tobacco smoke
in his work area, the agency made no determination that he:

(1) Has a physwal or mental impairment which substantially limits one or more of

such person’s major life activities, (2) has record of such an impairment, or (3) is
regarded as having such an impairment. 29 C.F.R. § 1613.702(a).
We thus had no reason to consider whether the Rehabilitation Act
provided specific statutory authority for the purchase of equipment
necessary for a qualified handicapped employee to perform his or
her official duties. (We have already relieved the accountable offi-
cer of liability on other grounds. B-203553, February 22, 1983.)

We recognize that we characterized the employee’s allergy as a
handicap at one point in our decision. 61 Comp. Gen. at 636. We
were, however, using the term in its broad sense (i.e. a physical dis-
advantage) rather than in its narrower statutorily defined sense
(i.e. “‘a physical or mental 1mpa1rment which substantlally limits
one or more of [a] person’s major life activities™).

The EEOC says that in order to comply with sections 501 and 505
of the Rehabilitation Act of 1973, as amended, (29 U.S.C. § 791
(1976); 29 U.S.C. § 794a (Supp. IV, 1980)) and the regulations pro-
mulgated pursuant thereto, 29 C.F.R. § 1613.704, a Federal 'agency
may be required, in appropriate circumstances, to expend public
funds to acquire or modify equipment, to provide readers or inter-
preters, or to make facilities readily accessible. We agree complete-
ly. An agency may, when acting under the authority of the Reha-
bilitation Act of 1973, expend appropriated funds to accommodate
the physical or mental limitations of a qualified handlcapped em-
ployee or applicant, as defined in the Act or implementing‘regula-
tions, unless such accommodation would impose an undue hardship
on the operation of its program. Our decision at 61 Comp. Gen. 634
(1982) was never intended to suggest otherwise in approprlate cir-
cumstances.
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[B-213225]

Bids—Invitation for Bids—Specifications—Minimum Needs
Requirement—Administrative Determination—Reasonableness

Procuring agency generally must give bidders sufficient details in solicitation to
enable them to compete intelligently and on relatively equal basis; specifications
must be unambiguous and describe agency’s minimum needs accurately. However,
when precise estimates of work to be performed cannot be made, solicitation is suffi-
cient if it places bidders on notice and permits them to use business judgment in
setting prices to cover risk of being asked to provide greater amount or different
type of services than indicated.

Bids—Invitation for Bids—Specifications—Adequacy

Where 11 firms submit bids in response to allegedly vague solicitation and four bid-
ders specifically state that they had no difficulty in preparing fixed-price bids, Gen-
eral Accounting Office cannot conclude that specifications inhibited competition or
prevented bidders from preparing bids properly.

Contractors—Responsibility—Determination—Review by
GAO—Affirmative Finding Accepted

Allegation that unrealistically low bid is due to failure to understand what may be
required under contract involves bidder responsibility and, if agency makes affirma-
tive determination, GAO will not generally review it.

Contracts—Requlrements—Estlmated Amounts Basis—Best
Information Available

Where agency sohclts bids for a requirements contract on the basis of estimated
quantity, estimate in solicitation should be based on the best mformatlon available
and present a reasonably accurate representation of the agency’s anticipated needs.
Protest that providing estimated total square footage of major floor finishing re-
quired, instead of estimate of square footage of each of three jxfferent types of floor
finishing to be performed is defective, is denied where protester has not established
that the more general estimate is not based on best information available.

Contracts—Labor Stipulations—Davis-Bacon Act—
Applicability—Construction Contracts

Where one item under bid schedule, which requires separate bid price, is undispu-
tedly construction work, agency properly included in solicitation Davis-Bacon Act
wage provisions which are applicable to construction work.

Matter of: Hero, Inc., December 14, 1983:

Hero, Inc. (Hero) protests any award under invitation for bids
(IFB) No. F49642-83-B-1018, for comprehensive maintenance and
repair of family housing issued by the Department of the Air Force
(Air Force). Hero contends that the IFB is defective because it fails
to state estimated quantities for two solicited items in contraven-
tion of applicable regulation and because the IFB improperly con-
tains a Davis-Bacon Act wage determination. Hero requests cancel-
lation of the IFB.

We find the protest without merit.

. Since January 1, 1981, Hero has performed under an Air Force
contract for the maintenance and repair of family housing units at
Andrews Air Force Base. On August 22, 1983, the Air Force issued
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the IFB under protest. A site visit and prebid conference was held
on September 1, 1983.

On September 13, 1983, Hero sought injunctive relief from the
United States Claims Court. Hero argued that the IFB was' defec-
tive for the same reasons discussed in this decision and now before
the district court. The United States Claims Court dismissed Hero’s
complaint because at the time it was not a bidder under the IFB at
issue and, in any event, even as a bidder, the firm would not be
entitled to equitable relief. On September 30, 1983, Hero filed a
protest with our Office and on October 14, 1983, filed for injunctive
relief with the United States District Court for the Districti of Co-
lumbia under Civil Action No. 863-3032. The court concluded it
had jurisdiction issued a preliminary injunction and requested our
opinion on Hero’s protest.

The first ground of protest concerns item 1 of the IFB wh1ch re-
quires the contractor to furnish all labor, transportation, equlp-
ment, and supervision necessary for the maintenance of 2,084 speci-
fied family housing units. The IFB solicits a firm, fixed price for
this item. Hero argues that this item is a fixed-price, requirements
contract with an indefinite scope of work and that the Air Force is
required to state under Defense Acquisition Regulation (DAR) § 3-
409.2 (1976 ed.) estimated quantities for major items of work’ under
the item. For example, item 1 requires repair or replacement of
fencing, walls, floor and bathrooms, each of which would cost a dif-
ferent amount to accomplish. According to Hero, the best available
information consistent with the DAR provision is the estimated
quantities or historical information for these major items of work.
Hero asserts that the Air Force should provide estimates ,of the
number and type of items needing repair or replacement and, with-
out this information, bidders will not bid on a common basis. .

The Air Force argues that the information it provided under the
IFB permits informed bidding under item 1. The Air Force states
that the IFB contains the estimated number of service calls listed
by general mamtenance, appliance repair, and air conditioning/
heating repair. Also, the IFB contains the average number of
vacant housing units by month, type of housing units to be serv-
iced, including housing unit number, type of constructlon, gross
square feet, date constructed, type of equipment in housing and
floor plans, and unique features and problems. Finally, the IFB
contains standards for types of tasks defining the quality ofl main-
tenance and repair work to be performed under this line item. The
Air Force asserts that this information is sufficient for bidders to
intelligently estimate the size and composition of the staff needed
to meet item 1. Moreover, only Hero, the incumbent, has objected
to this item, and the Air Force advises that it deliberately!deter-
mined not to convert item 1 into a requirements contract because.
that approach would create a costly and unnecessary contract ad-
ministration burden.
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We find Hero’s argument that the item is a requirements-type
contract because of the indefinite scope of work and, therefore,
DAR § 3-409.2(a) requires the Air Force to inform bidders of the es-
timated quantities for the major task areas to be without merit.

As a general rule, a procuring agency must give bidders suffi-
cient detail in the IFB to enable them to compete intelligently and
on a relatively equal basis. Telephonics Corporation, B-194110, Jan-
uary 9, 1980, 80-1 CPD 25. Specifications must be free from ambi-
guity, M. J. Rudolph Corporation, B-196159, January 31, 1980, 80-1
CPD 84, and must describe the minimum needs of the procuring ac-
tivity accurately. Gibson & Cushman Dredging Corporation, B-
194902, February 12, 1980, 80-1 CPD 122. There is no legal require-
ment that competition be based on plans and specifications which
state the work in detail so as to completely eliminate the possibili-
ty that the successful contractor will encounter conditions or be re-
quired to perform work other than that specified. We have stated
that such perfection, while desirable, is manifestly impracticable in
some procurements, 41 Comp. Gen. 484 at 488 (1962), and that the
mere presence of a risk factor does not make a solicitation improp-
er. Applied Devices Corporation, B-199371, February 4, 1981, 81-1
CPD 65.

Under these standards, we find the information provided for
item 1 to be adequate to prepare a bid. While, as Hero states, it
might have been helpful to bidders if the Air Force had provided
the service orders in more detailed task categories, there is no re-
quirement that the agency do so. Furthermore, the information
Hero wants is not the only factor which may determine current
needs. For example, if bidders were informed that 40 percent of
service calls last year involved plumbing type maintenance, there
is no assurance that this pattern would necessarily repeat itself
this year; rather, there could be an inverse relatlonshlp because a
high incidence of plumbing repair in the previous year might
result in diminution of existing problems and, therefore, less repair
or replacement the following year. Similarly, if external wall and
roof repairs were not a substantial percentage of work last year,
weather conditions this year could result in more roof and wall re-
pairs. Thus, the historical data Hero seeks would not necessarily
provide a more accurate basis for bidders to prepare their bids.
 In light of this, we find the Air Force decision only to provide the
prior year’s total of service calls and information concerning the
building structures not legally objectionable.

For the reasons discussed immediately above, even if we assumed
that item 1 was a requirements contract, the protester has not
shown that the information provided by the Air Force did not con-
stitute the best available information as required under the DAR
§ 3-409.2(a).

We note that in Klein-Sieb Adverttstng and Public Relations, Inc.
(Klein-Sieb), B-200399, September 28, 1981, 81-2 CPD 251, we ad-
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dressed issues similar to the ones raised here. Klein-Sieb, the in-
cumbent under that procurement, was concerned that firms which
had not performed the contract would be unaware of the great dif-
ferences in the amount and type of work which the agency re-
quired under previous contracts and that bids would be unrealisti-
cally low. Klein-Seib argued, as does Hero, that the agency pos-
sessed detailed figures based on the prior contract experience
which the agency had a duty to disclose to all bidders. Without
such disclosure, the incumbent argued, it would be prejudiced by
offering what it believed, on the basis of past experience, was a rea-
sonable price for the services it would be expected to provide.

In Klein-Seib, we found it significant that other offerors had sub-
mitted offers without protest, and several had specifically com-
mented to this Office that they found the statement of work ade-
quate for preparation of proposals on a fixed-price basis. Similarly,
here four bidders have indicated specifically to this Office no prob-
lems with the IFB, and 11 bids have been received.

We also note that the prior IFB under which Hero was awarded
the current contract contained the same schedule format, that is, a
fixed price for maintenance services. Although the scope of work
has been expanded under the instant IFB, the solicitation approach
has been viable in the past and apparently resulted in adequate
competition and award.

The second protest allegat1on concerns item 4, which is a reqmre-
ments item that solicits a price per square foot for providing major
floor refinishing. The bid schedule states estimated quantities in
totals of 45,000 square feet for occupied units and 65,000 for unoc-
cupied units and also indicates that in the previous year 91 units,
totaling 87,252 square feet, were serviced. Hero does not challenge
the accuracy of this information, but contends that this informa-
tion does not comply with DAR § 8-409.2 that a requirements item
state the best available estimated quantities. The protester argues
that the best available estimate requires a breakdown by the three
types of floors involved in this requirement—wood floors, resilient
floors, and linoleum floors. Hero states that, as the incumbent con-
tractor, it has furnished the Air Force with the previous year’s
breakdown as to the type of floor refinished, and such information
should be disclosed to the bidders.

The Air Force points out that the DAR prov1sion requires the
best available estimated quantities, which, in its view, it has pro-
vided, and that additional specificity regarding these estimates
cannot be supported by information available to the Air Force, and
the information is not required to permit bidders to compete on a
common basis.

We deny this protest issue. |

DAR § 3-409.2(a) provides that when an agency solicits bids for a
requlrements contract on the basis of estimated quantities, the esti-
mate ‘“‘should be as realistic as possible.” We therefore have held
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that the estimate stated in the IFB must be based on the best infor-
mation available and present a reasonably accurate representation
of the agency’s anticipated actual needs. Space Service Internation-
al Corporation, B-207888.4, .5, .6, .7, December 13, 1982, 82-2 CPD
525. There is no requirement that the estimate be absolutely cor-
rect. Since the protester bears the burden of proof, we normally
will not sustain a challenge to an agency’s estimate unless it is
shown that the estimate misrepresents anticipated actual require-
ments, is not based on the best information available, or resulted
from bad faith or fraud. Space Service, supra.

Thus, the issue here is whether the estimate is based on the best
. information available. In our view, the protester has not estab-
lished that the estimate is not based on the best information avail-
able to the Air Force.

The Air Force decided to solicit on the basis of an estimate of the
total quantity of floor finishing per square foot and advised bidders
of the total estimated need regardless of floor type for fiscal year
1984 and further provided the previous year’s total. Hero does not
challenge the accuracy of the total estimate, but argues that fur-
ther detail is warranted. While Hero argues that as incumbent con-
tractor it provided a breakdown of the type and quantity of floor
finishing performed the previous year, the Air Force states that
this historical data was not the best estimate of future needs. The
Air Force indicates that the prior year’s information does not pro-
vide a reliable indication of this year’s needs and that the Air
Force’s estimated total provides a more accurate projection of its
requirement. In this regard, the protester has not provided any evi-
dence that last year’s experience is a reliable indication of this
year’s requirement with respect to the types of floors that will re-
quire floor finishing. Under these circumstances, we find that the
agency did not abuse its discretion in using an estimate rather
than historical data in order to determine its requirements.

With regard to both items 1 and 4, Hero’s implied allegation that
any bidder who submitted an unrealistically low price does not un-
derstand what is required under the contract concerns the bidder’s
ability to perform and, thus, is a matter of responsibility. Before
awarding a contract to any firm, the Air Force must find that it is
a responsible concern. DAR § 1-902 (1976 ed.). Our Office does not
review affirmative determinations of responsibility except in cir-
cumstances not present here. See Klezn Sieb Advertising and
. Public Relations, Inc., supra.

Hero’s other obJectlon to the IFB is that the contract, if awarded,
will contain two wage rate determinations. Under the IFB, the
Service Contract Act, 41 U.S.C. § 351, et seq. (1976), is applicable to
item 1 and the Davis-Bacon Act, 40 U.S.C. § 276a (1976), will cover
item 4.

Hero asserts that the use of two different wage determinations
under the contract will obligate the contractor to pay a minimum
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wage of at least $9.66 per hour for carpenters performmgl work
under item 1, while the minimum wage for carpenters working
under item 4 will be only $6.32 per hour. Hero argues ‘“that the
inclusion of these varying wage rates for the same class of eI[nploy-
ee working on the same project creates . . . confusion as to the
price to be bid,” and that ‘[iJt would be virtually impossible to hire
an employee at two different wage rates depending on what the
employee is doing at a particular time on a particular day.” t

Hero does not deny that some of the work under the IFB!could
be classified as construction work and subject to the Davis-Bacon
Act. Hero asserts, however, that under DAR § 12-106.2, the Dav1s-
Bacon Act wage determination is unnecessary and should have
been excluded from this IFB.

DAR §12-106.2 states that.a contract for construction work is
exempt from the need to include approprlate Davis-Bacon Act
clauses in the IFB, when it is to be performed in support of noncon-
struction work and, in the circumstances of the particular case, the
construction work is so merged with the nonconstruction work or
so fragmented in terms of the locations or time spans in which it is
to be performed that it cannot be segregated as a separate contrac-
tual requirement for construction.

Our Office has concluded that the responsibility for determlmng
whether Davis-Bacon Act provisions should be included in a par-
ticular contract, as in the case of other appropriate contract :provi-
sions, rests primarily with the contracting agencies which’ must
award, administer and enforce the contract. Consequently, our
Office will not disturb a good-faith determination by a contracting
officer that a contract should be either for construction or supply.
Abbott Power Corporation, B-190067, December 6, 1977, 77-2 CPD
434; 44 Comp. Gen. 498 (1965).

The Air Force states that item 4, covering floor finishing, i 1s work
requirements classified as construction work by the Department of
Labor (DOL), and that DOL confirmed this during the course of the
preparation of the IFB. Hero does not deny that some of the IFB
could be classified as construction work, but argues that it cannot
be clearly separated as a practical matter from the other work.

In our view, the Air Force has not acted 1mproperly in applying
the Davis-Bacon Act provisions to item 4. The work is separately
identified as major floor finishing as a separately bid item with its
own specification. As such, the Air Force properly followed the
DAR in including the Davis-Bacon provisions. Bidders responding
to item 4 are on notice that they must pay salaries in accordance
with the Davis-Bacon Act wage determination and must bid accord—
ingly.

Furthermore, we reject Hero’s contention that paying for ininor
floor finishing work under a Service Contract Act wage rate under
item 1 and at a different wage rate under item 4 for major: floor
refinishing creates confusion as to how to bid. We note that»‘{ Hero
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asserts by affidavit that it is impossible to hire construction work-
ers at different wage rates and thus bidders will have to pay at the
higher of the two wage rates. Assuming the protester is correct in
- this regard, bidders should know that they will be obligated to pay
workers at the higher rate and, therefore, bidders should be able to
calculate wage requirements under the IFB.

As noted above, it is our view that the protest is without merit.

[B-212226]

Pay—Retired—Reduction—Civilian Employment

The Board of Governors of the Federal Reserve System is authorized to appoint its
employees and fix their compensation without regard to the civil service laws, and
those employees are paid from sources other than appropriated funds. Nevertheless,
the Board performs a governmental function and is an establishment of the Federal
Government. Hence, a retired Army officer who obtained civilian employment with
the Board was subject to reductions in his military retired pay under the dual com-
pensation restrictions which are currently prescribed by statute and which apply to
all military retirees who hold civilian positions in the Government.

Debt Collections—Waiver—Military Personnel—Pay, ete.—
Retired

An Army officer is liable to refund overpayments of military retired pay he received
when that pay was not properly reduced under the dual compensation laws on ac-
count of his ctvilian Government employment. However, he is eligible to apply for a

waiver of his indebtedness under the statute which authorizes the Comptroller Gen-
eral to waive the collection of overpayments of military pay and allowances.

Matter of: Lieutenant Colonel Robert E. Frazier, USA
(Retired), December 16, 1983:

The issue presented in this case is whether Lieutenant Colonel
Robert E. Frazier, USA (Retired), is subject to reductions in his
military retired pay under the dual compensation restrictions pre-
scribed by 5 U.S.C. § 5532 on account of his civilian employment
with the Board of Governors of the Federal Reserve System. We
conclude that his military retired pay is subject to those restric-
tions prescribed by statute.!

Background

Colonel Frazier was retired as an officer of the Regular Army on
September 1, 1980. Since that date he has held civilian employment
with the Board of Governors of the Federal Reserve System. The
Board notified the Army Finance and Accounting Center of his ci-
vilian Government employment in April 1981. The Finance Center

1 This action is in response to a request submitted by a special disbursing agent of
the Army Finance and Accounting Center for an advance decision concerning the
ropriety of approving a voucher in favor of Colonel Frazier in the amount of
§776.05, representing additional retired pay payable to him for the period April 1-
30, 1983, in the event it may properly be concluded that he is not subject to the dual
compensation restrictions of 5 U.S.C. § 5532. The request was forwarded here by the
Office of the Comptroller of the Army after being assigned control number DO-A-
1422 by the Department of Defense Military Pay and Allowance Committee.
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in turn notified Colonel Frazier that beginning June 1, 1981, his
military retired pay would be reduced under the dual compensa-
tion restrictions imposed by 5 U.S.C. § 5532. The Fmance Center
also advised Colonel Frazier that because those restrictions had not
previously been enforced, he had received overpayments of retired
pay from the Department of the Army from September 1980
through May 1981, and the Finance Center asked him to refund
those overpayments.

Colonel Frazier then wrote to the Finance Center dlsagreelng
and asking that the matter be reconsidered. He argued essentially
that he did not believe his employment with the Federal Reserve
Board should be covered by those dual compensation restrlctlons
. since he was not a civil service employee and was not paid from

appropriated funds. Army officials reviewed his arguments and
eventually acceded in 1982. His retired pay was then remstated in
full, and the amounts previously withheld were refunded.

In March 1983 the concerned officials of the Army Finance and
Accounting Center learned that retired Navy officers employed in
a civilian capacity by the Federal Reserve Board were considered
by the Department of the Navy to be subject to reductions in their
retired pay under the dual compensation restrictions of'5 U.S.C.
§ 5532. The Army officials then reinstated the reductions in Colonel

. Frazier’s military retired pay commencing on April 1, 1983. In re-
questing our decision in the matter, Army officials question wheth-
er the reinstatement of these reductions in Colonel Frazier's re-
tired pay account on that date was proper and, if so, whether the
collection of the overpayments of retired pay received by Colonel
Frazier between September 1, 1980, and March 31, 1983, must be
collected.

After Army offic1als requested our decision on that questlon,
Colonel Frazier retained private counsel to represent his interests,
and his attorney has presented additional arguments in support of
the proposition that the civilian employment of retiredi military

" personnel by the Federal Reserve Board should not be restrlcted by
the dual compensation limitations of 5 U.S.C. § 5532. Essent1ally,
the attorney notes that the Board’s employees are not subject to
the civil service laws and are not paid from appropriated funds,
and ‘he suggests that the Board itself is an entity wholly independ-
ent of both the executive and legislative branches of the Govern-
ment. He advances three arguments in furtherance of his client’s
position that the Board and its employees are exempt from the pro-
visions of 5 U.S.C. § 5532. First, he contends that the Congressional
debates leading to the enactment of that statute reflect that it was
designed as a limitation on expenditures of Government monies or
appropriated funds,? and he suggests that it should therefore have

2 With specific reference to 110 CONG. REC. 3010, 3018, 16184, and 1:6188 (1964)
(statements of Cong. Johansen, Cong. Gross, Sen. Williams, and Sen. Metcalf).
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no application to the Board’s employees since they are not paid-
from Government funds. Second, the attorney suggests that 5
U.S.C. § 5532 is part of the system of laws which governs civil serv-
ice employment, and as such does not apply to Board employees be- -
cause the Board is exempt from the civil service laws. Third, the
attorney contends that 5 U.S.C. § 5532 is a general statute which if
made applicable to the Federal Reserve Board would result in a
nullification or revocation of specific provisions of the Federal Re-
serve Act relating to Board employment, and that this result would
be impermissible under the rule of statutory construction that a
statute dealing with a specific subject is not nullified or submerged
by a later enacted statute covering a more generalized spectrum.

Board of Governors of the Federal Reserve System

The Federal Reserve System is an instrumentality of the Federal
Government which was created by the Act of December 23, 1913,
ch. 6, 38 Stat. 251, commonly referred to as the Federal Reserve
Act. That Act, as amended, is currently codified in chapter 3 of
title 12 of the United States Code, that is, 12-U.S.C. §§ 221-522.

The Federal Reserve System has a Board of Governors composed
of seven members who are appointed by the President, by and with
the advice and the consent of the Senate. 12 U.S.C. § 241. Concern-
ing the appointment of the Board's employees and the payment of
their compensation, 12 U.S.C. § 244 provides that:

* * * The Board shall determine and prescribe the manner in which its obliga-
tions shall be incurred and its disbursements and expenses allowed and paid, and
may leave on deposit in the Federal Reserve banks the proceeds of assessments
levied upon them to defray its estimated expenses and the salaries of its members
and employees, whose employment, compensation, leave, and expenses shall be gov-
erned solely by the provisions of this chapter and rules and regulations of the Board
not inconsistent therewith; and funds derived from such assessments shall not be
construed to be Government funds or appropriated moneys. * * *

This provision exempts the appointment and compensation of the
Board’s employees from the civil service laws which apply to most
Government agencies.® Also, the Board’s employees are not paid

from “Government funds or appropriated moneys.”

Limitations on Military Retired Pay Imposed by Statute on
Account of Civilian Government Employment

Prior to 1964 a number of different legislative enactments im-
posed restrictions on the amount of military retired or retainer pay
which could be paid to personnel of the uniformed services who ob-
tained civilian employment with the Federal Government. One of
these statutes applied to all Regular officers of the armed forces re-
tired for length of service, who obtained any civilian employment
with the Government, and we held that retired Regular officers

3See Matter of Federal Reserve Board, 58 Comp. Gen. 687 (1979); and Matter of VA
Department of Medicine and Surgery, B-196611, December 19, 1979.
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who sought employment in a civilian capacity with the Federal Re-
serve Board were subject to that particular statute.® On the other
hand, other dual compensation restrictions imposed by statute

. prior to 1964 applied only as restrictions on the expendlture of ap-

propriated funds, and we held that persons employed by tHe Feder-
al Reserve System were not subject to those particular restrictions
since Federal Reserve employees were not paid from appropriated
funds.®> All of these pre-1964 enactments have long since ‘been re-
pealed, but they are mentioned here because the decisions of our
Office and the Court of Claims which were concerned with the ap-
plication of those repealed laws appear to have led to uncertainty
among Army officials concerning the proper application of* the dual
compensation laws which are currently in effect. 3

The current statutory dual compensation restrictions applicable
to retired military and naval personnel are codified in, sections
5531 and 5532 of title 5 of the United States Code. Section 5531, as
derived from the Dual Compensation Act of 1964,° provides that
these restrictions are applicable to retired personnel who hold:

* * * a civilian office or position (including a temporary, part-time, or intermit-
tent position), appointive or elective, in the legislative, executive, or judicial branch

of the Government of the United States (including a Government corporation and a
noP-appropriated fund instrumentality under the jurisdiction of the anined forces)
* * il

Subsections 5532 (a) and (b) of title 5 prescribe a formula for the
reduction of military retired pay of retired Regular officers who
are employed by the Government. These provisions were added by
the Dual Compensation Act of 1964 and were designed to put a ceil-
ing on the amount of compensation retired Regular officers could
receive from the Government.” Subsection 5532(c) was added by the
Civil Service Reform Act of 1978 to insure that all retired military
and naval personnel—Regular or Reserve, officer or enlisted—who
were appointed to civilian positions in the Federal service would be
subject to an absolute maximum rate of combined civilian salary
and military retired pay equal to the rate payable for Level V of
the Executive Schedule.® .

4See B-145896, June 28, 1961, concerning the application of the act of July 31,
1894, as amended 5U.S.C. 62 (1958 ed., repealed), commonly referred to as the Dual
Office Act of 1894.

5See, for example, A-76647, July 21, 1936; and also 19 Comp. Gen. 363,! 365 (1939),
concerning the application of the act of May 10, 1916, 39 Stat. 120, as amended by
the act of August 29, 1916, 39 Stat. 582, which placed restrictions on the holding of
two or more civilian positions at the same time. Compare also Grandall v. United
States, 161 Ct. Cl. 714 (1963), in which the Court of Claims considered the applica-
tion of section 212 of the Economy Act of 1932, as amended, 5 U.S.C. 59a (1958 ed.,
repealed), to a retired officer of the Army (without component) who was employed
by a nonappropriated fund activity. ‘|

SPublic Law 88-448, approved August 19, 1964, 78 Stat. 484.

. 7 See Puglisi v. United States, 215 Ct. Cl. 86, 95 (1977); and Matter of Graves, 61
Comp. Gen. 604, 605 (1982).

8 Subsection 308(a) of Public Law 95-454, approved October 13, 1978, 92 Stat. 1149.

See Matter of Graves, cited above, at 61 Comp Gen. pages 605~606.
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Application of 5 U.S.C. §§ 5531 and 5532 to Federal Reserve Board
Employees

As indicated, the statutory charter of the Federal Reserve Board
authorizes the Board to appoint its employees and fix their com-
pensation without regard to the civil service laws, and the employ-
ees’ compensation is not paid from appropriated funds. However, it
cannot be disputed that the Board performs a governmental func-
tion and is an establishment of the Federal Government.

Regarding the argument that these provisions were enacted to
save appropriated funds (the taxpayers’ money), we point out that
the Dual Compensation Act of 1964 was enacted to consolidate vari-
ous existing laws dealing with the employment of military retirees
in civilian positions to make the limitations clearer and to make it
easier for civilian agencies to attract skilled military retirees.®
Nevertheless the Congress did impose a limitation on the dual pay-
ments received by these individuals. Further, the definition of ‘“ci-
vilian office or position” specifically includes positions with “a Gov-
ernment corporation and a nonappropriated fund instrumentality
under the jurisdiction of the armed forces.” Obviously, the purpose
of these provisions was more than merely to save dollars. In addi-
tion, the fact that nonappropriated fund activities under the armed
forces are mentioned and the Board is not under the jurisdiction of
the armed forces, will not support a conclusion that Congress in-
tended to exclude the Board from its provisions since the paren-
thetical phrase in which the wording appears is to be viewed as ex-
planatory and not restrictive. The term “nonappropriated fund in-
strumentality” is an arcane expression used almost exclusively
within defense agencies and the military and naval departments,
and we therefore find no basis for an inference that Congress in-
tended the Board to be excluded from coverage as a ‘“nonappro-
priated fund instrumentality not under the jurisdiction of the
armed forces.” It is further noted that at the time the 1964 act was
passed the Court of Claims had recently excluded employees of
nonappropriated fund activities of the armed forces from coverage
under section 212 of the Economy Act of 1932.10 It appears that
Congress wished to overcome that court decision by making it clear
that the dual employment provisions were not to be applied only to
individuals paid from appropriated funds.

Moreover, we are unable to find any expression of Congressional
intent in the legislative history of the Dual Compensation Act of
1964 that 5 U.S.C. § 5532 be construed as having application only to
employment for which compensation is paid from appropriated
funds. On the contrary, the legislative documents reflect that the
statute:

? See S. Rep. No. 935, 88th Cong., 2d Sess. reprinted in 1964 U.S. CODE CONG. &
AD. NEWS 2834.
10 Grandall v. United States (footnote 5, above).
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* *

* is intended to cover employment in any civilian office or position in the
Government of the United States or in the municipal government of the District of
Columbia whether appointive, elective, under a personal service contract, or other-
wise. [Italic supplied.] 1* ‘
In the Congressional debates referred to by Colonel Fraz1er s attor-
ney, some statements were made regarding “taxpayer funds,” but
in the context of those debates it appears that these were simply
expressions of concern about the costs of some of the provisions of
the proposed legislation, and those remarks do not support the
proposition he has advanced.12
Regarding the other arguments raised by Colonel Framer s attor-
ney, we point out that 5 U.S.C. § 5532 prescribes hmltatlons on the
receipt of military retired pay by persons who hold any, Govern-
~ment position, irrespective of whether the position is within the ap-
pointive civil service. In addition, the statute does not place any re-
_ strictions on the Federal Reserve Board in hiring or compensating
Board employees, and we therefore do not find that the reduction
of Colonel Frazier’s retired pay under the statute would result in a
nullification or revocation of 12 U.S.C. § 244 or any other provision
of the Federal Reserve Act. Consequently, we are unable, to agree
with the arguments made that 5 U.S.C. § 5532 applies only to posi-
tions within the classified civil service, or that the statute improp-
erly infringes on specific provisions of the Federal Reserve Act or
interferes with the Board’s independence. We note that this conclu-
sion is consistent with the way in which the Board treats reem-
ployed annuitants in that the pay of such individuals is reduced by
virtue of their entitlement to civil service or Board retirement ben-
efits.

For the foregoing reasons, we conclude that military retlrees who
obtain civilian employment with the Federal Reserve Board are
covered by 5 U.S.C. § 5531, and that they are subject to the reduc-
tions in military retired pay prescribed by 5 U.S.C. § 5532 on ac-
count of their civilian Government employment. Therefore, we fur-
ther conclude that Colonel Frazier received erroneous !overpay-
ments of military retired pay from September 1, 1980, through
March 31, 1983, as the result of the Army Finance Center’s failure
to make those prescribed reductions during that period. |

Collection of Overpayments ’

Colonel Frazier is in debt to the Government because of the erro-
neous overpayments of retired pay he received from the Army be-
tween September 1980 and April 1983, and he is liable to make res-
titution in the full amount unless he applies for and is granted a
waiver of his indebtedness under the provisions of 10 U.S.C.
§ 2774.12 That statute authorizes the Comptroller General to waive

11 See S. Rep. No. 935, 88th Cong., 2d Sess., cited above (footnote 9), at 1964 U.S.
CODE CONG. & AD. NEWS page 2837.

12 See 110 CONG. REC. 3006-3021, 16184-16190 (1964).

13 See Price v. United States, 224 Ct. Cl. 58 (1980).
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the collection of erroneous overpayments of military pay and allow-
ances in certain circumstances if collection action would be
“against equity and good conscience and not in the best interests of
the United States,” provided that there is no indication of fault on
the part of the concerned service member.14

The question presented is answered accordingly.!5

[B-199079]

Appropriations—Fiscal Year—Availability Beyond—
Contracts—Multi-Year :

Proposed Office of Federal Supply and Service, General Services Administration
program of multiyear contracting in connection with Multiple Award Schedule, does
not violate 31 U.S.C. 1341(a)(1)(B) or 41 U.S.C. 11, because MAS agreements do not
give rise to binding commitments obligating the Government to expend funds unless
and until agencies issue purchase order and agencies will not make the administra-
tive determinations necessary for placing order until after appropriations have been
made for purchases. 48 Comp. Gen. 497 and 42 Comp. Gen. 272 are distinguished.

Appropriations—Availability—Contracts—Future Needs

Proposed Office of Federal Supply and Service (FSS), General Services Administra-
tion program of multiyear contracting in connection with Multiple Award Schedule
(MAS), does not violate 31 U.S.C. 1502 since under FSS program, binding commit-
ment obligating Government to expend funds is not made until the time of ordering
MAS item and current appropriation, not appropriation of year MAS agreement en-
tered into, is charged. 60 Comp. Gen. 219. Ruling A-60589, July 25, 1935, is super-
seded by Federal Property and Administrative Services Act of 1949.

Contracts—Federal Supply Schedule—Multi-Year

Procurement—Effect on Competition

Procurements under proposed Office of Federal Supply and Service (FSS), General
Services Administration program of multiyear contracting in connection with Multi-
ple Award Schedule (MAS), would not be in derogation o% purpose of Federal adver-
tising statutes, since MAS agreements contain a price reduction clause which allows
Government to take advantage of falling prices occurring in market place at any-
time during life of MAS agreement. Also, FSS intends to allow an annual “open
season” during which new firms may be added to the schedule.

Matter of: GSA—Multiple Award Schedule Multi-Year
Contracting, December 23, 1983:

This decision is in response to a request from the General Coun-
sel of the General Services Administration (GSA) asking whether a
proposal for multiyear contracting in connection with the Office of
Federal Supply and Services (FSS) Multiple Award Schedule (MAS)
would violate 31 U.S.C. §§ 1341 (formerly 31 U.S.C. § 665(a)) or 1502
(formerly 31 U.S.C. § 712a), or 41 U.S.C. § 11 relating to an agency’s
authority to commit the Government to expend appropriated funds
by contract or conflict with the purposes of the advertising provi-
sions of the Federal Property and Administrative Services Act of

14 See 4 C.F.R. parts 91-93; and Matter of Veterinary and Optometry Officers, 56
Comp. Gen. 943, 951-953 (1977). .

15 The voucher submitted with the request for a decision may not be approved for
payment and will be retained here. .
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1949 (1949 Act). For the reasons given below, we find the proposed
method of contracting is neither in violation of the above men-
tioned laws nor in conflict with the purposes of the 1949 Act.

BACKGROUND |

Under the MAS Program, FSS contracts with more than tl)ne sup-
plier for comparable items at the same or different prices for deliv-
ery to the same area. 41 C.F.R. § 101-26.408-1 (1982). FSS schedules
comparable items together. Currently, FSS has 89 schedules cover-
ing approximately 4000 contracts. When an agency whlch is re-
quired to use the schedules needs a scheduled item it places an
order directly with a supplier and pays for the item with'its own
funds. Agencies are generally responsible for selecting the lowest
price item unless they can justify the purchase of a more expensive
one. 41 C.F.R. § 101-26.408.2 (1982). The duration of MAS contracts
is currently 1 year.

FSS would like to begin MAS contracting on a 3-year basrs in
order to increase its efficiency and reduce the aggregate cost to the
Government of procuring personal property. GSA anticipates that
the Government could realize greater savings if FSS could make
more items available to agencies through its contrédct sources.

FSS believes that MAS multiyear contracting would enable it to
use its contract personnel more effectively and would decrease pro-
curement expenses. The time and administrative expense saved by
negotiating contracts every 3 years instead of every year could be
used to establish schedule contracts for commodities which current-
ly are not available through GSA sources. Presumably, the more
items that are added to schedules the greater the savings to the
Government.

Moreover, GSA antlclpates that MAS multiyear contracting will
save the Government money in other ways. The agency! expects
that the Government could get lower prices from schedule suppli-
ers because it would be contracting with them for a longer period.
Also, it is suggested that extended contracts protect agamst infla-
tion.

Discussion .

. Based upon prior decisions of this Office, GSA has expressed con-
cern as to whether the proposed procurement violates certaln pro-
visions of law, spemﬁcally 31 US.C. §§ 1341, 1502, and 41 US.C.
§ 11.1 These provisions prevent agencies which do not have funds
on hand for a particular purpose from committing the Government

131 US.C. § 1341 provides that:
“(a)(1) An officer or employee of the United States Government or of the Dis-
trict of Columbia government may not—
“(A) make or authorize an expenditure or obligation exceeding an amount
available in an appropriation or fund for the expenditure or obligation; or
“(B) involve either government in a contract or obligation for the payment of
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to make payments at some future time and thereby, in effect, co-
ercing the Congress into making an appropriation to cover the
commitment.

The General Counsel asks whether MAS multiyear contracting
would violate 31 U.S.C. § 1341(a)1)(B) and 41 U.S.C. § 11 since it
would involve the Government in a contract for a period of time
prior to the Congress enacting an appropriation to make specific
payments under the contract. This is because the agency appropria-
tions which are available to purchase MAS schedule items are gen-
erally 1 year appropriations while under the proposed procedure,
FSS would enter into MAS agreements covering 3 fiscal years.

In our opinion MAS multiyear contracting would not violate 31
U.S.C. § 1341(a)(1XB) or 41 U.S.C. § 11 at the time MAS agreements
are executed because the agreements at the time they are signed
do not give rise to binding commitments which will necessarily re-
quire a subsequent expenditure of funds. MAS contracts are made
with more than one supplier for comparable items at varying
prices. When the Government signs a MAS agreement, it merely
promises that if an agency determines that it has a requirement
for a scheduled item, the agency will place an order for the item
from a contractor if he has offered the lowest price. This is indicat-
ed by the MAS Scope of Contracts clause which provides as follows:

Articles or services will be ordered from time to time in such quantities as needed
to fill agency requirements determined in accordance with currently applicable pro-
cedures; Provided, that if any ordering agency finds an identical product * * * is
available from another source at a delivered price lower than the contract price,
such agency is authorized to purchase such item at such lower price without violat-
ing this contract.

Thus, under the MAS agreements an agency does not actually
bind the Government to make a payment unless and until it ad-
ministratively determines that it has a requirement for a sched-
uled item and then issues a purchase order for it. Viewed as of the
time FSS executes the agreements, no binding commitment which
will necessitate the expenditure of funds is created because pur-
chasing agencies have not ordered any scheduled items. Since the
mere signing of an agreement does not result in a commitment for
the payment of funds, no “obligation in advance of appropriations”

money before an appropriation is made unless authorized by law.”
31 U.S.C. § 1502 provides that:

“(a) The balance of an appropriation or fund limited for obligation to a defi-
nite period is available only for payment of expenses properly incurred during
the period of availability or to complete contracts properly made within that
period of availability and obligated consistent with section 1501 of this title.
However, the appropriation or fund is not available for expenditure for a period
beyond the period otherwise authorized by law.”

41 U.S.C. § 11 provides that:

“(a) No contract or purchase on behalf of the United States shall be made,
unless the same is authorized by law or is under an appropriation adequate to
its fulfillment, except in the Departments of the Army, Navy, and Air Force, for
clothing, subsistence, forge, fuel, quarters, transportation, or medical and hospi-
tal supplies, which however, shall not exceed the necessities of current year.
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|
prohibited by 31 U.S.C. §1304(a)(1)B) and in effect by 41 U.S.C.
§ 11 comes into being.? Consequently, FSS would not violate those
two provisions at the time MAS agreements are executed. |

Furthermore, agencies would not violate these laws at tﬁe time
they order a scheduled item. Under FSS’s proposed procedure, an
agency would charge the cost of purchasing a scheduled item
against the appropriation for the fiscal year in which it orders the
item. Agencies are responsible for insuring that they order an item
only if Congress has made an appropriation which is available for
the item’s purchase during the fiscal year in which the-agency
orders it. Presumably, an agency will not order an item if sufﬁment
appropriated funds for the fiscal year in which it has a need for it
are unavailable. Thus under the FSS proposed MAS multiyear con-
tracting program, agencies would obligate funds to procure sched-
ule items only if appropriations have been enacted which are avail-
able for their purchase. Accordingly, no violation of 31 U.S.C.
§ 1304(a)X1)B) or 41 U.S.C. §11 occurs at the time of purchasmg
under the program.

Finally, the proposed MAS multiyear agreements are distin-
guishable from the multiyear contract we held was in violation of
these provisions of law in 42 Comp. Gen. 272 (1962) because the
GSA proposal would require the making of a conscious administra-
tive determination before any funds are obligated (which the con-
tract at issue in the cited case did not). In that case, the Air Force
entered into a 3-year contract. The Air Force agreed to purchase
from the contractor all services and supplies which were necessary
for Government aircraft landing on Wake Island during the con-
tract term although the Air Force only had a 1-year appropriation
available for the payments. The Air Force contended that the mul-
tiyear agreements did not violate 31 U.S.C. § 1341(a)(1)(B) (then 31
U.S.C. § 665(a)) because there would be no obligations unless and
until it made an administrative determination to order the neces-
sary services. In its view, it was not “obligating” future fiscal year
appropriations by entering into the multiyear agreements

We found, however, that the services were ‘“‘automatic 1nc1dents
of the use of the airfield” and that in fact no administrative deter-
mination was necessary before the Air Force was, in effect, com-
mitted to make contract payments to the contractor in future fiscal
years. Since no appropriations for future years had been enacted
when the Air Force entered into the agreement, we held,that 31
U.S.C. §1304(a)1)B) and 41 U.S.C. §11 prohibited the kind of
agreement the Air Force had with the contractor for a period
greater than 1 fiscal year. However, unlike the Air Force contract,
the proposed MAS agreements require administrative determina-
tions—that a requirement for a scheduled item exists and that a

2 See our decision in the matter of Obligations and Charges Under Small Business
Administration Service Contracts, 60 Comp. Gen. 219 (1981).
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purchase order should be issued—before an obligation is incurred
and therefore are not in violation of these provisions of law.

Under the GSA proposal, FSS would enter into agreements with
suppliers in 1 fiscal year which would authorize the later ordering
and delivery of items which represent the needs of agencies during
subsequent fiscal years. GSA’s General Counsel is concerned as to
whether the proposed agreements are prohibited by 31 U.S.C.
§ 1502, which generally precludes agencies from charging costs in-
curred under a contract entered into during 1 fiscal year and re-
corded as an obligation against funds available for that year
against appropriations made to meet the needs of another fiscal
year. (The so-called bona fide needs rule.)

It is also our opinion that the proposed program will not violate
31 US.C. §1502 because, as noted above, agencies will charge
schedule item purchase costs against the appropriation which is
current at the time they issue purchase orders, not the appropria-
tion for the fiscal year in which the agreements are made. A MAS
item represents a bona fide need of the fiscal year in which an
agency orders it. As we discussed above, the commitment obligat-
ing the Government to expend funds is not made until the time
agencies place orders under the agreement. Since agencies ‘will
charge the appropriation which covers the fiscal year in which
they place their order, they will be contracting against the appro-
priation which is current at the time they have a genuine need for
the item. Clearly, this is in accord with the bona fide needs rule.

In 60 Comp. Gen. 219 (1981) we held that a similar agreement
entered into by the Small Business Administration (SBA) did not
give rise to a binding commitment until the Administration placed
orders under it. The SBA entered into agreements with private or-
ganizations in which they were to provide technical and manage-
ment assistance to qualifying businesses. The contractors agreed to
perform tasks as ordered by SBA at any time during the life of the
agreement. The agreements ran for one calendar year but covered
a period beginning in 1 fiscal year and ending in the next. The
SBA’s practice had been to charge the full estimated cost of the
services against the appropriation current at the time it entered
into an agreement.

A certifying officer requested our opinion on whether he could
certify vouchers for services performed during the second fiscal
year for payment from the later year’s appropriation even though
the agreement was entered into in the previous fiscal year. We
found that no binding commitment to expend funds came into
being until the SBA placed an order because the agreement did not
require the agency to order anything at all from the contractor. We
therefore concluded that the SBA should make payments for serv-
ices from the appropriation covering the fiscal year in which it or-
dered them, and not the year the agreement was made. Since the
GSA proposal does not result in a commitment to order anything,
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we view its proposal as analagous to the SBA agreements discussed
in 60 Comp. Gen. 219.

GSA’s General Counsel has also inquired as to whether the pro-
posed MAS multiyear program would violate the purposes‘.} of the
advertising requirement in the Federal Property and Administra-
tive Services Act of 1949 as amended (Property Act) and the imple-
menting regulations which are designed to assure maximum feasi-
ble competition in Government procurements. Multlyear contract-
ing has been seen as thwarting these purposes in some instances
because the Government cannot take advantage of price fluctua-
tions occurring in the market place if it is locked into a contract
for an extended term. Also, extended contracts inhibit new contrac-
tors from doing business with the Government. 48 Comp. Gen. 497
(1969).

In that case, we said that contracts for indefinite quantities of
stock supplies should not be made for periods in excess of 2 years
even though funds are available, “in the absence of legislative au-
thority therefor or prior determination by this Office such procure-
ment will not be in derogation of the purposes of the advertising
statutes.” Id. at 500.

In our opinion, 3-year MAS procurements would be consxstent
with the requirements for competition. The extended term of MAS
agreements would not prevent the Government from purchasing
supplies at the lowest prlces available because all of the MAS
agreements contain a price reduction clause. The MAS contract
price is equal to the price the supplier gives to his best commercial
customer. The price reduction clause provides that if the contractor
reduces his price to that customer at any time during the contract
term, the Government will receive a like reduction. Through the
operation of the price reduction clause, agencies can take advan-
tage of lower prices resulting from market conditions which occur
at any time during the life of a MAS agreement. Furthermore,
under the Scope of Contracts clause, quoted above, agencies are al-
lowed to procure identical items from suppliers who are not on the
schedule if they offer a price lower than the schedule price. The
agreement’s extended term, therefore, would not be an impediment
to the Government’s securing its needs at the lowest possible cost.

Multiyear contracting under the proposed programs will not pre-
vent new persons from doing business with the Government be-
cause the FSS will hold an “open season” during the c¢ontract
period. The open seasons will consist of 30-day periods at the end of
each year of the contract term in which new offerors may, submit
proposals and current contractors may add items. All new suppli-
ers with acceptable offers can receive an award. Contract terms
and conditions will remain the same except that open season offer-
ors will only have contracts for 1 or 2-year periods. Consequently,
with one exception discussed in the next paragraph, businesses will
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not be precluded from contracting with the Government for longer
than 1 year.

Under its proposal FSS will not award a contract to a new firm
during the open season if it offers to supply an item which is iden-
tical to one already on the MAS. Thus, a new company which
offers to supply an identical item could be precluded from compet-
ing with the existing supplier for a period of up to 2 years. Howev-
er, as discussed above, the Government’s interest is protected by
the price reduction clause, mentioned above, and by the preserva-
tion of the ordering agency’s authority to buy off schedule if lower
prices for an identical item are available.

Finally, we note that in A-60589, July 12, 1935, we held that an
indefinite quantity supply contract, similar to the proposed MAS
agreements, could not run for more than 1 year without being in
violation of 41 U.S.C. § 13.2 The proposed agreement does not suffer
from the same infirmities, however, since most Federal agencies,
including GSA, have been exempted from the application of this
provision of law. See sections 3(a) and 310 of the Federal Property
and Administrative Services Act of 1949, as amended, 40 U.S.C.
§ 472(a) and 41 U.S.C. § 260 respectively. Of course, this exemption
does not authorize agencies to obligate funds in advance of appro-
priations, as was pointed out in 48 Comp. Gen. 497, supra. Howev-
er, as previously stated, the GSA proposal does not purport to obli-
gate any funds at all at the time the contract is signed. Only when
an actual order is placed with a schedule contractor would an obli-
gation be recorded, and only the fiscal year current at that time
would be charged.

Accordingly, in our opinion the GSA proposed procurement plan
does not violate 31 U.S.C. §§ 1341 and 1502, and 41 U.S.C. § 11, nor
does it conflict with the requirements to secure maximum feasible
competition in Government procurements.

[B-211797]

Military Personnel—Courts-Martial—Review Pending—
Appellate Leave Benefits—Home Travel

The Military Justice Amendments of 1981, Public Law 97-81, added article 76a to
the Uniform Code of Military Justice, which provides that court-martialed person-
nel sentenced to receive punitive discharges or dismissals may be compelled to take
leaves of absence pending the completion of the appellate review of their cases, in
contemplation of their eventual separation from service in absentia under less than
honorable conditions. When they are placed on leave they may be provided personal
transportation home at Government expense by the least costly means available, in
the same manner as is generally authorized for persons separated under conditions
other than honorable.

341 U.S.C. § 13 provides that:
“Except as otherwise provided, it shall not be lawful for any of the executive
departments to make contracts for stationery or other supplies for a longer
term then one year from the time the contract is made.”
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Military Personnel—Courts-Martial—Review Pending— ;
Appellate Leave Benefits—Travel to Judicial Proceedings, etc.

In the event a court-martialed service member who has been mvoluntarlly placed
on appellate leave under the Uniform Code of Military Justice is returned to a des-
ignated post for the purpose of participating in further judicial proceedings ordered
in his case, or for other purposes of an official nature, his return travel may be re-
garded as having been performed under orders on official business while away from
his designated post, so that his personal transportation at Government expense may
be authorized.

Military Personnel—Courts-Martial—Review Pending—
Appellate Leave Benefits—Transportation of Dependents, etc.

Under the statutes and regulations currently in effect, service members s{ationed
outside the United States who are separated under less than honorable conditions
are authorized return transportation of their dependents and household goods under
37 U.S.C. 406(h), but such authority does not extend to those stationed within the
United States. However, under the recently enacted provisions of 37 U.S.C.
406(a)(2)(A), members stationed in the United States who are separated under those
conditions are authorized transportation of dependents by the least expenswe trans-
portation available, but not household goods. Court-martialed personnel sentenced
to receive punitive discharges who are stationed outside the United States and who
are placed on appellate leave to await final separation may be allowed transporta-
tion of dependents and household goods on that same basis. Such personnel sta-
tioned inside the United States and placed on appellate leave may be authorized de-
pendents’ transportation but not household goods transportation.

Matter of: Travel for Service Members on Appellate Leave,
December 23, 1983:

This action is in response to a request from the Assistant’ Secre-
tary of the Air Force (Manpower, Reserve Affairs and Installations)
for a decision on the question of whether the Joint Travel Regula-
tions may be amended to authorize travel and transportation at
Government expense for court-martialed service members who are
required to take leaves of absence under article 76a of the Uniform
Code of Military Justice pending the completion of the appellate
review of their cases.! ‘

We conclude that the Joint Travel Regulations may be amended
to authorize these persons to be sent home in the same manner as
authorized for individuals separated from service under other than
honorable conditions, and to allow them transportation at Govern-
ment expense in the event they are subsequently recalled for the
purpose of attending further judicial proceedmgs or for other pur-
poses of an official nature.

Background :

The Assistant Secretary notes that the Military Justice Amend-
ments of 1981, Public Law 97-81, approved November 20, 1981, 95
Stat. 1085, added article 76a to the Uniform Code of Military Jus-
tice (10 U.S.C. 876a), which provides that service members convict-

1 The request was forwarded here after being assigned Control Number 83 12 by
the Per Diem, Travel and Transportation Allowance Committee.
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ed of crimes in court-martial proceedings may be required to take
leaves of absence pending the completion of appellate review, if
their sentences include an unsuspended dismissal (officers) or an
unsuspended bad-conduct or dishonorable discharge (enlisted per-
sonnel). The Joint Travel Regulations currently do not authorize
these persons to be sent home at Government expense.

The Assistant Secretary further notes that prior to enactment of
the Military Justice Amendments of 1981, these individuals were
encouraged to take leaves of absence pending the completion of the
appellate review of their cases after they had served any confine-
ment adjudged, since they were not considered fit for return to
duty because of the punitive discharge or dismissal included in
their court-martial sentences. Those who volunteered to take leave
were allowed to go home and were ordinarily separated from serv-
ice in absentia after the appellate review was completed. Those
who declined to take leave had to be restored to duty while await-
ing the results of their appeals.

The Assistant Secretary observes that in 1959 we were asked to
render a decision on the question of whether the Joint Travel Reg-
ulations could then be amended to authorize travel at Government
expense for court-martialed personnel who volunteered to take ap-
pellate leave, either under the statute authorizing home travel
upon separation from service or under some other statute. At the
time it was pointed out to us that many of these persons would be
without funds as a result of their courts-martial and that they
would often have difficulties getting home without Government as-
sistance. However, in decision B-139244 of July 29, 1959, we held
that the regulations could not be so amended because there was no
statutory basis for allowing travel at Government expense to per-
sons who volunteered to take leave in those circumstances.

In requesting the present decision, the Assistant Secretary sug-
gests that there has been a significant change in the circumstances
of these court-martialed individuals, since the 1981 legislation now
permits them to be placed on appellate leave involuntarily. He
therefore questions whether the Joint Travel Regulations may now
be amended to authorize travel at Government expense to send
these individuals home when they are placed on appellate leave,
and to bring them back in the event they are recalled for a new
trial or for other official purposes. In addition, he questions wheth-
er the regulations may also be amended to authorize the transpor-
tation of dependents and shipment of household goods in these cir-
cumstances.

Personal Travel

Subsections 404(a)3) and 404(f) of title 37, United States Code,
provide that under regulations prescribed by the Secretaries con-
cerned, a member of a uniformed service who is separated or re-
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leased from active duty under conditions other than honorable may
be provided transportation in kind by the least expensive means
available, or a monetary allowance not in excess of the cost of that
transportation which is to be paid only for travel actually per-
formed, for travel to his home or the place from which he was
called or ordered to active duty. In addition, subsection 404(a)(1)
generally provides that travel allowances may be authorlzed by
regulation for a service member whenever he is “away from his
designated post” under orders on official business.

Implementing regulations are contained in Volume 1 of the Joint
Travel Regulations (1 JTR). Paragraphs M5300 to M5304, 1: JTR, in
general authorize service members discharged under othier than
honorable conditions to be transported at Government expense by
the least expensive mode available from their places of separation
to their homes of record. However, the regulations do not authorize
any service members to travel at Government expense while on
leave except in certain limited circumstances because leave is ordi-
narily granted for a member’s personal convenience or accommoda-
tion and leave travel is normally not to be regarded as a matter of
public or official business. See, generally, 36 Comp. Gen. 257 (1956),
49 id. 744 (1970), 55 id. 1332 (1976), and 60 id. 648 (1981). In our
1959 decision B-139244, cited above, we expressed the view that
even though court-martialed service members who had been sen-
tenced to be separated under other than honorable conditions may
then have been encouraged to take leaves of absence pending the
completion of the appellate review of their sentences, their, election
to take leave nevertheless essentially remained a matter primarily
of personal choice, convenience, or accommodation. We said that
“the persons involved would be in a voluntary leave status,” and
that we knew of “no statutory authority for transportation at Gov-
ernment expense for travel incident to such a leave status.” We
therefore concluded that their travel at Government expense could
not properly be authorized by regulation under the governing pro-
visions of statute either as separation travel or as travel on official
business.

Congress added article 76a to the Uniform Code of M111tary Jus-
tice with enactment of the Military Justice Amendments of 1981,
Public Law 97-81, to give mlhtary commanders the authority to
compel court—martlaled service members with sentences including
punitive dismissals or dlscharges to take leaves of absence pending
the completion of appellate review, so that these persons adjudged
as unfit to serve would no longer have the option of being restored
to duty while awaiting the outcome of their appeals. The intent of
the Congress, as reflected in the legislative history of article 76a, is
that all appellate leave be involuntarily imposed in contemplation
of final separation from service under other than honorable condi-
tions. However, it is also intended that since persons on appellate
leave still have a residual status as military members, in appropri-
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ate circumstances they may be brought back for further judicial
hearings, for medical evaluation and treatment, or for other pur-
poses of an official nature. See H.R. Rep. No. 306, 97th Cong., 1st
Sess. 1-4, reprinted in 1981 U.S. CODE CONG. & AD. NEWS 1769-
1772.

It thus appears that appellate leave has become a method for-
mally sanctioned under the Uniform Code of Military Justice by
which the Armed Forces can compel those adjudged as unfit to
leave the military environment even though not finally discharged.
Since it is now imposed involuntarily in prospect of the accused’s
final separation from service, and the accused can be barred from
ever returning to duty of his own volition in the meantime, it is
our view that an accused placed on appellate leave may now be
sent home at Government expense under 37 U.S.C. 404(a)}3) and
404(f) as a member separated or released from active duty under
less than honorable conditions. We would therefore now have no
objection to amendment of the Joint Travel Regulations to author-
ize the individuals in question to have the same personal home
travel entitlements when they are placed on appellate leave as are
authorized for persons who have been separated or discharged
under other than honorable conditions.

In addition, we would have no objection to amendment of the
Joint Travel Regulations to authorize travel in a reasonably appro-
priate manner at Government expense for these persons in the
event they are recalled under orders to a designated post from ap-
pellate leave for the purpose of participating in further judicial
proceedings in their cases or for other purposes of an official
nature. Although service members returning to their posts of duty
from voluntary leaves of absence are ordinarily responsible for
paying their own personal traveling expenses, appellate leave is
now involuntary and, as indicated, recall from that leave would be
for purposes related to public business. Hence, return travel at
Government expense could be authorized by regulation for the indi-
viduals in question in the event they are recalled, on the basis of
37 U.S.C. 404(a) as travel under orders.

Transportation of Dependents and Household Goods

Prior to 1964 we held that there was no statutory basis for au-
thorizing transportation of dependents and household goods at Gov-
ernment expense for a service member separated under less than
honorable conditions, notwithstanding that those dependents were
sometimes left stranded in a foreign country. See 37 Comp. Gen. 21
(1957) and 42 id. 568, 571 (1963).

Public Law 88-431, approved August 14, 1964, 78 Stat. 439, added
subsection 406(h) to title 37 of the United States Code, which gener-
ally provides that the dependents and household effects of a service
member stationed overseas may be returned to the United States
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at Government expense whenever the Secretary of his service de-
termines that this would be in the best interests of all concerned.
We then held that under 37 U.S.C. 406(h) regulations céuld be
issued authorizing service members stationed overseas who were
separated under less than honorable conditions to have their de-
pendents and household goods returned to the United States at
Government expense. See 44 Comp. Gen. 724 (1965), 55 id. 1183
(1976), and B-131632, November 30, 1977. Regulations based on
those decisions are currently contained in subparagraphs M7103 2
(item 8) and M8303-1, 2, and 8, 1 JTR, which authorize the trans-
portation of dependents and household goods from overseas duty
stations for persons separated under conditions less than thonora-
ble, generally in the same manner as is authorized for a return
from overseas in emergencies and other unusual circumstances.

Section 121 of the Uniformed Services Pay Act of 1981, Public
Law 97-60, approved October 14, 1981, 95 Stat. 999, added subsec-
tion 406(a)2XA) to title 37 of the United States Code, which specifi-
cally authorizes a service member who is separated or released
from active duty under less than honorable conditions to be fur-
nished transportation in kind for his dependents by the least ex-
pensive means available, or to be paid a monetary allowance in an
amount that does not exceed the cost of that transportation. How-
ever, the statute was not amended to authorize shipment!of such
member’s household goods. Implementing regulations cprrently
contained in subparagraph MT7009-5 and M8261-5, 1 JTR, author-
ize the dependents of service members separated at stations within
the United States under less than honorable conditions to be trans-
ported to the members’ homes by the least costly mode available,
but prohlblt any shipment of household goods within the United
States in that situation.

For the reasons previously discussed, we would now have no ob-
jection to amendment of the regulations to authorize persons who
are stationed within the United States and who are involuntarily
placed on appellate leave to await their final separation from serv-
ice under less than honorable conditions to be allowed transporta-
tion home of their dependents by the least expensive means avail-
able, as provided by the new provisions of 37 U.S.C. 406(a)(2)A).
However, since no statutory authority was enacted to provide for
transportation of such members’ household goods, the regulatlons
may not be amended to authorize transportation of their household
goods at Government expense.

The questions presented are answered accordingly.

|
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[B-200923]

Courts—Judges—Compensation—Increases—Comparability
Pay Adjustment—Specific Congressional Authorization
Requirement

Question presented is whether Federal judges are entitled to 3.5 percent comparabil-
ity pay increase in January 1984, based on the President’s alternative plan. Section
140 of Public Law 97-92 bars pay increases for Federal judges except as specifically
authorized by Congress. Since there has been no specific congressional authoriza-
tion, Federal judges are not entitled to a comparability increase on January 1, 1984,
despite some legislative history implying that some members of the Senate believed
that Federal judges would receive the increase.

Matter of: Federal Judges III—Entitlement to January 1984
Comparability Pay Increase, December 28, 1983:

ISSUE

The issue presented is whether Federal judges are entitled to a
3.5 percent salary increase effective January 1984. We hold that
since section 140 of Public Law 97-92 precludes pay increases for
Federal judges unless specifically authorized by Act of Congress,
Federal judges are not entitled to a comparability adjustment of 3.5
percent effective in January 1984, since there has been no such
specific authorization to date.

BACKGROUND

This decision is in response to a request from the Honorable Wil-
liam E. Foley, Director, Administrative Office of the United States
Courts. The Administrative Office seeks our opinion as to whether
Federal judges are entitled on January 1, 1984, to the 3.5 percent
comparability adjustment which will be paid to other Federal em-
ployees including Members of Congress.

Pay Adjustments for Federal Judges

The salaries of Federal judges are subject to adjustments by two
mechanisms: (1) the Federal Salary Act of 1967, Public Law 90-206,
December 16, 1967, Title II, 81 Stat. 613, 624, providing for a quad-
rennial review of executive, legislative, and judicial salaries (2
U.S.C. §§ 351-361); and (2) the Executive Salary Cost-of-Living Ad-
justment Act, Public Law 94-82, August 9, 1975, Title II, 89 Stat.
419, 422, providing that salaries covered by the Federal Salary Act
of 1967 will receive the same comparability adjustment on October
1 of each year as is made to the General Schedule under 5 U.S.C.
§ 5305 (6 U.S.C. § 5318 and 28 U.S.C. § 461).

For the years prior to 1982, under United States v. Will, 449 U.S.
200, 224-225 (1980), Federal judges received these annual compara-
bility adjustments despite the enactment of “caps’ on executive,
legislative, and judicial salaries. The Supreme Court held that,
since the pay caps were enacted after October 1, these caps dimin-
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ished the compensation of Federal judges which had increased
automatically on October 1 by the amount of comparability adjust-
ment granted to the General Schedule. Such diminution of compen-
sation was held to violate Article III of the Constitution. Therefore,
Federal judges, in contrast to other high-level officials, received
salary increases in 1976, 1979, 1980, and 1981. See Federal Judges I
B-200923, November 23, 1982, 62 Comp. Gen. 54.

Subsequent to the October 1981 pay increase, the Congress en-
acted Public Law 97-92, December 15, 1981, 95 Stat. 1183,/ a con-
tinuing appropriations act which provides in section 140 that Fed-
eral judges are not entitled to any salary increase, “except as may
be specifically authorized by Act of Congress.” We held in our deci-
sion in Federal Judges I, cited above, that section 140 was perma-
nent legislation and that, in the absence of a specific authorization
by Congress, Federal judges were not entitled to any pay increase
in October 1982. See also B-200923, October 1, 1982.

Shortly after our decision in Federal Judges I, the Congress en-
acted Public Law 97-377, December 21, 1982, 96 Stat. 1830, 1914,
which provided in section 129(b) (b U.S.C. 5318 note) for pay in-
creases in January 1983, of up to 15 percent for “senior executive,
judicial, and legislative positions (including Members of Congress).”
We held that the language of section 129 of Public Law 97-377,
combined with specific legislative intent as demonstrated in the
legislative history, constituted the specific authorization for a pay
increase for Federal judges required by section 140 of Public Law
97-92. Federal Judges II, B-200923, May 6, 1983, 62 Comp Gen.
358.

January 1984 Pay Increase

Under the authority of 5 U.S.C. § 5305, the President submitted
an alternative plan for the comparability pay adjustment of 3.5
percent to be effective in January 1984. Presidential Message No.
74, 129 Cong. Rec. S11982 (daily ed. September 12, 1983). Although
the Omnibus Reconciliation Act of 1983 would have provided a 4
percent increase effective January 1984, this legislation was not en-
acted in the first session of the 98th Congress See S. Rep. No. 98-
300, 98th Cong., 1st Sess. 185-188 (1983). Therefore, in the absence
of any other congressional action, the President’s ‘“alternative
plan” will take effect in January 1984, However, neither the Presi-
dent’s “alternative plan” nor any legislation enacted in this session
of Congress specifically refers to any pay increases for Federal
judges. .

h

Arguments of Administrative Office

The Administrative Office of the United States Courts. argues
that there is legislative history lndlcatmg the Congress understood
that the Federal judges would receive the 3.5 percent increase in
January 1984. The Administrative Office points to a d1scuss1on be-
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tween several United States Senators concerning a proposed
amendment by Senator Don Nickels to deny the pay increase to
Members of Congress. The gist of the discussion was that the pro-
posed amendment by Senator Nickels would deny the comparabil-
ity increase only to Members of Congress and not to Federal
judges. See 129 Cong. Rec. S16851-16852 (daily ed. November 18,
1983) (statements of Sens. Mitchell, Nickels, McClure, and Stevens).
The Administrative Office further contends that unlike the situ-
tation presented in Federal Judges I, virtually all Federal employ-
ees including Members of Congress and high-level executive offi-
cials will receive a salary increase by virtue of the President’s al-
ternative plan. The Administrative Office states that since the en-
actment of section 140 of Public Law 97-92 in 1981, Federal judges
have never been denied the same pay increases received by other
high-level Federal officials. Therefore, the Administrative Office
concludes that to deny Federal judges this increase is
discriminatory and is not consistent with congressional intent.

DISCUSSION

Against this background of Federal Judges I, where a pay raise
was denied because there was no specific authority for it, and Fed-
eral Judges II, where the specific authority for the pay raise was
present, we must now consider the current year. No legislation has
been enacted that amends or repeals section 140 of Public Law 97-
92, which we continue to believe is permanent legislation.

In the present case we are aware of no specific statutory lan-
guage granting Federal judges a pay increase in January 1984.
Rather, the Administrative Office argues that Congress understood
that Federal judges would receive an increase in January 1984, as
evidenced by debate over a proposal to exclude Members of Con-
gress from that pay increase.

We do not believe that such legislative history, a discussion on a
proposed amendment to a bill which was not enacted into law, rises
to the level of the specific congressional authorization required by
section 140 of Public Law 97-92. While certain Members of Con-
gress may have presumed that the Federal judges would receive
the January 1984 pay increase, this does not overcome the require-
ments of section 140 of Public Law 97-92. As noted in our prior de-
cision in Federal Judges I, section 140 is an implied repeal of that
portion of Public Law 94-82 providing annual comparability adjust-
ments to Federal judges. Therefore, where the Congress has not

438-536 0 - 84 - 4 : QL 3
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A speciﬁcally'authorized a pay increase for Federal judges, Fed-
eral judges may not receive a comparability adjustment in their
salaries under the authority of 5 U.S.C. §§ 5305, 5318 and 28 U.S.C.
§ 461.

Accordingly, we conclude that section 140 of Public Law 97-92
bars implementation of any pay increase for Federal Judges effec-
tive January 1, 1984, in the absence of a specific authorization by
Congress. ;

i
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ALLOWANCES
Military personnel
Dislocation allowance
Members with dependents. (See TRANSPORTATION, Depend-
ents, Military personnel, Dislocation allowance)
Quarters allowance. (See QUARTERS ALLOWANCE)
Temporary duty allowances
Per diem. (See SUBSISTENCE, Per diem, Temporary duty)

AMTRAK. (See NATIONAL RAILROAD PASSENGER CORPORA-
TION)

APPOINTMENTS

Retroactive

Entitlement

Law clerk to Federal judge was appointed to a grade 11 position
although she was eligible for a grade 12 position. She seeks a retroac-
tive appointment to the higher grade with appropriate backpay. The
appointment may not be changed retroactively since there is no evi-
dence of administrative error or a nondiscretionary administrative
policy requiring that the employee be appointed to the highest grade
for which she was eligible. There is no authority to allow the back-
pay claim on equitable grounds.............ocvoveieeeeieeeeieereeee s

APPROPRIATIONS
Availability
Contracts
Future needs
Proposed Office of Federal Supply and Service (FSS), General Serv-
ices Administration program of multiyear contracting in connection
with Multiple Award Schedule (MAS), does not violate 31 U.S.C. 1502
since under FSS program, binding commitment obligating Govern-
ment to expend funds is not made until the time of ordering MAS
item and current appropriation, not appropriation of year MAS
agreement entered into, is charged. 60 Comp. Gen. 219. Ruling A-
60589, July 25, 1935, is superseded by Federal Property and Adminis-
trative Services Act of 1949. 48 Comp. Gen. 497 and 42 Comp. Gen.
272 are distinguished........ccccoveverinirrec e e
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APPROPRIATIONS-~Continued
Fiscal year |
Availability beyond
Contracts
Multi-year ]
Proposed Office of Federal Supply and Semce, General Services
Administration program of multiyear contracting in connection with
Multiple Award Schedule, does not violate 31 U.S.C. 1341(a)1)(B) or
41 US.C. 11, because MAS agreements do not give rise to binding
commitments obhgatmg the Government to expend funds unless and
until agencies issue purchase order and agencies will not make 'the
administrative determinations necessary for placing order until after
appropriations have been made for purchases. 48 Comp. Gen. 497 and
42 Comp. Gen. 272 are distinguished...........ccoovevrcirreennccnivcncnincienen

ASSIGNMENT OF CLAIMS
Generally. (See CLAIMS, Assignments)

ATTORNEYS
Fees
Employee transfer expenses. (See OFFICERS AND EMPLOYEES
Transfers, Attorney fees) !
BIDS ;
Evaluation J
Qualified bids. (See BIDS, Qualified)
Invitation for bids
Labor stipulations. (See CONTRACTS, Labor stipulations)
Specifications
Adequacy 4
Where 11 firms submit bids in response to allegedly vague sohc1ta—
tion and four bidders specifically state that they had no dlfﬁculty in
preparing fixed-price bids, General Accounting Office cannot ¢on-
clude that spec1ﬁcat10ns inhibited competition or prevented bldders
from preparing bids Properly.......ccenenncnnreerccnncninenniiene.
Minimum needs requirement :
Administrative determination
Reasonableness
Procuring agency generally must give bidders sufficient detalls in
solicitation to enable them to compete intelligently and on relatn:/ely
equal basis; specifications must be unambiguous and describe agen-

‘cy’s minimum needs accurately. However, when precise estimates of

work to be performed cannot be made, solicitation is sufficient if it
places bidders on notice and permits them to use business judgment
in setting prices to cover risk of being asked to provide greater
amount or different type of services than indicated ...........coovreinnrennn.
Qualified i
Prices |
Escalation '
Although condition in low bid which stlpulated that price adjust-
ment would be made in the event that services of certain personnel
were required constituted a price qualification in the nature of an es-
calation clause, low bid may be considered in the absence of an ad-
ministrative determination that there was a real and not merely the-
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COMPENSATION—Continued
Removals, suspensions, etec.—Continued
Backpay—Continued
Availability of employee to work—Continued
Equal Employment Opportunity Commission. The Commission or-
dered the Army to offer her employment with backpay and, if she
declined employment, the pay she would have received from Septem-
ber of 1979 until the date the offer was made. The applicant is enti-
tled to the full amount of her claim because, according to the appli-
cable regulations, she was available for the position during the entire
period even though she accompanied her husband, a military officer,
on a tour of duty in Korea for part of the period. ........cccvvririniennnnn.
Deductions. (See COMPENSATION, Removals. suspensions, etc.,
Deductions from backpay)
Deductions from backpay
Unemployment compensation .

The Commissioner of Customs asks whether unemployment com-
pensation paid by a State to a Federal civilian employee during a
period of wrongful separation may be deducted from a subsequent
backpay award under 5 U.S.C. 5596. Under the law providing Unem-
ployment Compensation for Federal Employees (5 U.S.C. 8501, et seq.)
and Department of Labor regulations (20 C.F.R. Part 609), overpay-
ments of unemployment compensation are to be determined and re-
covered under the applicable State’s law. Since unemployment com-
pensation received from a State by a Federal employee during a
period of wrongful separation may be required to be refunded to the
State, no deduction should be made from the backpay award. ...............

Within-grade increases. (See COMPENSATION, Periodic step-in-

creases)

CONTRACTORS

Responsibility

Determination
Review by GAO
Affirmative finding accepted

Allegation that unrealistically low bid is due to failure to under-
stand what may be required under contract involves bidder responsi-
bility and, if agency makes affirmative determination, GAO will not
ZENETALLY TEVIEW 1t. ...oveeerieeeeeiiiiieereeese e rrerresees st sre s ressassseressneseeses

CONTRACTS
Architect, engineering, etc. services
Procurement practices
Evaluation of competitors
Application of stated criteria
Prior architect-engineering contracts
It is not improper for an architect-engineer (A-E) evaluation board
to rely solely upon the information in the qualifications statements
and performance data (Standard Forms 254 and 255) required to be
submitted by A-E firms in determining with which firms discussions
WILL DE held ..ottt et
Evaluation board
In view of the language of relevant regulations and the nature of
the work to be performed under the contract, procuring agency did
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INDEX DIGEST

BIDS—Continued
Qualified—Continued
Prices—Continued
Escalation—Continued
oretical possibility that low bidder’s final price to the Government
will exceed the price of the next acceptable bid ..........ccccovvurereccrrrnnnenn

BOARDS, COMMITTEES, AND COMMISSIONS
President’s Commission on Executive Exchange. (See PRESIDENT’S

EXECUTIVE EXCHANGE PROGRAM, President’s Commission
on Executive Exchange)

_ CLAIMS

Assignments
Assignment of Claims Act
Notice requirements
Noncompliance

The Assignment of Claims Act requires, for the Government’s pro-
tection, that the assignee file written notices of the assignment with
the contracting officer and the disbursing officer designated to make
payment. Where the assignee notified the contracting officer but
failed to notify the disbursing officer, who had no other reason to
know of the assignment, and the disbursing officer then paid the as-
signor, the assignee’s claim for a second payment is denied...................

COMPENSATION
Backpay
Removals, suspensions, etc. (See COMPENSATION, Removals, sus-
pensions, etc., Backpay)
Deductions from backpay. (See COMPENSATION, Removals,
suspensions, etc., Deductions from backpay)
Judges
Federal. (See COURTS, Judges, Compensation)
Periodic step-increases
Waiting period commencement
Repromotion
During period of pay retention
A General Schedule employee was reduced in grade when he exer-
cised his right under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return
to a position in the United States following overseas duty. In accord-
ance with 10 U.S.C. 1586, as implemented by Department of Defense
Instruction 1404.8 (April 10, 1968), the employee was afforded pay re-
tention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse-
quent repromotion to his former grade and step commenced a new
waiting period for within-grade increases, since the constructive in-
crease in pay which occurs upon repromotion during a period of pay
retention is an ‘“‘equivalent increase” under 5 U.S.C. 5335(a) (1976 &
Supp. IV 1980); 5 C.F.R. 531.403 (1982). 62 Comp. Gen. 151 is reversed
based on new information furnished..........cccocovenrrreiinnneniennennienrienens
Removals, suspensions, etc. ‘
Backpay
Availability of employee to work
An applicant was not selected for a teaching position at West Point
Elementary School and filed a discrimination complaint with the
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CONTRACTS—Continued
Protests—Continued
Authority to consider—Continued
Pension Benefit Guaranty Corporation procurements—Contin-
ued
since the corporation is a wholly owned Government corporation and
has broad authority to determine character and manner of its ex-
PENAILUTES ......eeeerecerieeeereeeeeaeessesnseeseesessnessaenessessessessssssssesresmesesssassssossenssnne
General Accounting Office procedures
Timeliness of protest
Solicitation improprieties
Apparent prior to bid opening/closing date for proposals
A protest that an agency’s preference for awarding a single con-
tract for agency-wide architect-engineer (A-E) services and that its
use of evaluation criteria related to the size, current workload and
location of competing firms discriminates against small, minority-
owned firms is untimely where this information appeared in a Com-
merce Business Daily announcement of the proposed procurement,
yet the protest was not filed until after the closing date specified in
the announcement for receipt of qualifications statements (Standard
Forms 254 and 255) from interested A-E firms........ccoeceenrvvvnvcnnnennns
Procedures
Bid Protest Procedures. (See CONTRACTS, Protests, General
Accounting Office procedures)
Timeliness. (See CONTRACTS, Protests, General Accounting
Office procedures, Timeliness of protest)
Requirements
Estimated amounts basis
Best information available
Where agency solicits bids for a requirements contract on the basis
of estimated quantity, estimate in solicitation should be based on the
best information available and present a reasonably accurate repre-
sentation of the agency’s anticipated needs. Protest that providing es-
timated total square footage of major floor finishing required, instead
of estimate of square footage of each of three different types of floor
finishing to be performed is defective, is denied where protester has
not established that the more general estimate is not based on best
information available ........c.ccciveirenieinene e
Small business concerns
Awards
Set-asides
Administrative determination
General Accounting Office will not review the merits of a protest
which, in effect, claims that the procuring agency’s misrepresenta-
tion of its requirements to the Small Business Administration caused
a procurement not to be set aside for small businesses. A decision as
to whether a particular procurement should be set aside for small
businesses essentially is within the discretion of the contracting offi-
cer, since, with certain exceptions not relevant here, nothing in the
Small Business Act or the procurement regulations makes it manda-
tory to set aside any particular procurement. ...........cccoocvveerecrcrienrenrcnnenns
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CONTRACTS—Continued
Architect, engineering, etc. services—Continued
Procurement practices—Continued
Evaluation of competitors—Continued
Evaluation board—Continued
not abuse its discretion by convening an architect-engineer evalua-
tion board, none of whose members was an architect or an engineer.
In any event, the protester had no substantial chance for award in
view of serious deficiencies in regards to its staff
Awards
Small business concerns. (See CONTRACTS, Small business con-
cerns, Awards)
Conflicts of interest prohibitions
Negotiated contracts. (See CONTRACTS, Negotmtlon, Conflict of
interest prohibitions)
Federal Supply Schedule
Multi-year procurement
Effect on competition
Procurements under proposed Office of Federal Supply and Serv1ce
(FSS), General Services Administration program of multi-year con-
tracting in connection with Multiple Award Schedule (MAS), would
not be in derogation of purpose of Federal advertising statutes, since
MAS agreements contain a price reduction clause which allows Gov-
ernment to take advantage of falling prices occurring in market
place at anytime during life of MAS agreement, Also, FSS intends to
allow an annual ‘“open season” during which new firms may be
added to the schedule. 48 Comp. Gen. 497 and 42 Comp. Gen. 272 are
AISEINGUISHEA ...ttt n et enens
Labor stipulations
Davis-Bacon Act
Applicability
Construction contracts
Where one item under bid schedule, which requires separate bid
price, is undisputedly construction work, agency properly included in
solicitation Davis-Bacon Act wage provisions which are applicable to
construction work
Negotiation
Conflict of interest prohibitions
Status of offeror
Protest is sustained where agency’s rejection of a proposal based
on an alleged conflict of interest was unreasonable. Although - the
protester proposed to hire an employee of the agency and the em-
ployee accompanied the firm during its negotiations with the agency,
the employee did not participate in the negotiations and there is no
evidence that he exerted any improper influence on behalf of the
protester. Since the protester has a substantial chance for award but
for the agency’s improper action, proposal preparation costs are rec-
ommended
Protests
Authority to consider
Pension Benefit Guaranty Corporatlon procurements
Protest of solicitation issued by the Pension Benefit Guaranty Cor-
poration will not be considered by the General Accounting Office
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FEDERAL CREDIT UNIONS
National Credit Union Administration
Relocation expenses of new employees. (See OFFICERS AND EM-
‘PLOYEES, New appointments, Relocation expense reim-
bursement and allowances, Nonentitlement)
Status
Executive agency
The National Credit Union Administration (NCUA) is an inde-
pendent agency within the executive branch of the Government.
Hence, NCUA is an “Executive agency” within the meaning of 5
U.S.C. 5721(1) (1976), and the entitlement of its employees to reloca-
tion expenses is governed by 5 U.S.C. Chapter 57, subchapter II. Fur-
thermore, fees which are collected from Federal credit unions and de-
posited into a revolving fund for administrative and supervisory ex-
penses of NCUA are appropriated funds which are subject to statuto-
ry restrictions on the use of such funds.........cccoovviinninnnnnnn

FEES
Attorneys

Employee transfer expenses. (See OFFICERS AND EMPLOYEES,
Transfers, Attorney fees)

GENERAL ACCOUNTING OFFICE
Jurisdiction
Contracts
Pension Benefit Guaranty Corporation contracts. (Se¢c CON-
TRACTS, Protests, Authority to consider, Pension Benefit
Guaranty Corporation procurements)
Grants-in-aid
Protests not concerning award propriety

No authority to consider
General Accounting Office will not consider a bidder’s complaint
that a municipality, seeking to construct a swimminng pool partially
funded by a Federal grant, was improperly making a claim under the
bidder’s bid bond where the municipality conducted three rounds of
bidding, the last of which was under specifications differing from the
others, and then made a claim against the bid bond of the low
bidder, under the first solicitation, who had refused to execute a con-
tract at a price it maintained was mistaken and which the city would
not permit the bidder to correct. Such a complaint does not suffi-
ciently concern the propriety of the award of a contract as to come
within the purview of GAQ’s review of grant complaints..........c.cccc.......

HEALTH AND HUMAN SERVICES DEPARTMENT
Saint Elizabeths Hospital. (See ST. ELIZABETHS HOSPITAL)

INSURANCE
Government
Self-insurer
Exception
As the insurance is for privately owned works of art temporarily
entrusted to Government on condition that they be insured, Govern-
ment’s self-insurance rule does not apply. Government would achieve
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CONTRACTS—Continued
Small business concerns—Continued
Awards—Continued
Small Business Administration’s authority
Procurement under 8(a) program. (See SMALL BUSINESS
ADMINISTRATION, Contracts, Contracting with other

Government agencies, Procurement under 8(a) program)

COURTS
Judges
Compensation
Increases
Comparability pay adjustment
Specific Congressional authorization requirement
Question presented is whether Federal judges are entitled to 3.5
percent comparability pay increase in January 1984, based on the
President’s alternative plan. Section 140 of Public Law 97-92 bars
pay increases for Federal judges except as specifically authorized by
Congress. Since there has been no specific congressional authoriza-
tion, Federal judges are not entitled to a comparability increase on
January 1, 1984, despite some legislative history implying that some
members of the Senate believed that Federal judges would receive
the increase

CREDIT UNIONS
Federal (See FEDERAL CREDIT UNIONS)

DEBT COLLECTIONS
Interest. (See INTEREST, Debts owed U.S.)
Waiver
Military personnel
Pay, etc.
Retired
An Army officer is liable to refund overpayments of military re-
tired pay he received when that pay was not properly reduced under
the dual compensation laws on account of his civilian Government
employment. However, he is eligible to apply for a waiver of his in-
debtedness under the statute which authorizes the Comptroller Gen-
eral to waive the collection of overpayments of military pay and al-
lowances

DISTRICT OF COLUMBIA
Saint Elizabeths Hospital. (Sec ST. ELIZABETHS HOSPITAL)

ENERGY

Clinch River Breeder Reactor project

Termination proposed

Congress’ failure to approve fiscal year 1984 monies for the Clinch
River Breeder Reactor Project, either specifically in appropriations
or in legislative history, allows the Energy Department to invoke the
provision set forth in section 4 (i) of the Project justification data and
in its contracts calling for termination when there is “insufficiency
of project funds to permit the effective conduct of the project.” B-
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105,
March 10, 1978, are distinguished
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LEAVES OF ABSENCE—Continued
Military personnel—Continued
Payments for unused leave on discharge, etc.—Continued
Court-martial review pending—Continued ’
Appellate leave benefits—Continued
Computation—Continued
may be in a nonpay or reduced pay status that day because their en-
listments have expired or for some other reason, they still have a
“rate” of basic pay, which is the full rate applicable by law to the
enlisted grade they hold, and the lump-sum settlement is to be com-
puted on the basis of that rate ...,
The appropriate rate of pay to be used, in computing the lump-sum
leave settlement or- pay and allowances payable to court-martialed
enlisted personnel with adjudged punitive discharges who are re-
quired to take appellate leave, is the appropriate rate of the grade to
which the enlisted member was reduced as a result of the court-mar-

MEDICAL TREATMENT

Officers and employees

Employee 0. Government interest

An employee, who was required to undergo a fitness-for-duty exam-
ination and who, prior to the examination, underwent medical tests
in the course of diagnosis and treatment, may not be reimbursed for
the cost of these tests even though they were relied upon by the phy-
sician administering the fitness-for-duty examination. Costs of treat-
ment are personal to the employee. Use of the tests by the physician
performing the fitness-for-duty examination as part of the medical
history furnished by the employee did not result in any cost to the
employee beyond that already incurred for treatment........c..cccccorerenne.

MEDICARE AND MEDICAID. (See SOCIAL SECURITY, Medicare,
Medicaid, etc.)

MILEAGE

Travel by privately owned automobile

First duty station travel
Manpower shortage positions

Travel orders of Navy civilian employee limited reimbursement for
first duty station travel by privately owned automobile (POA) to the
constructive cost of commercial air. Both the Federal Travel Regula-
tions (FTR) and 2 Joint Travel Regulations (2 JTR), however, state
that use of POA for such travel is advantageous to the Government.
Where the applicable regulations prescribed payment the claim must
be allowed, regardless of the wording of the travel orders. See FTR
2-2.38; 2 JTR C2151(8)uccuiireciirrirecrertrirerreescseseresseseaesesesessseeneseseseasaesessonses

MILITARY PERSONNEL
Courts-martial
Review pending
Appellate leave benefits
Home travel
The Military Justice Amendments of 1981, Public Law 97-81,
added article 76a to the Uniform Code of Military Justice, which pro-
vides that court-martialed personnel sentenced to receive punitive
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INSURANCE—Continued
Government—Continued
Self-insurer—Continued
Exception—Continued
no economy by applying rule and would lose the benefit of using the
property to be insured

INTEREST

Debts owed U.S.

Debt Collection Act of 1982
Section 11
Assessment pending waiver determination

The assessment of interest on Federal overpayments pursuant to
section 11 of the Debt Collection Act prior to completion of a statuto-
ry waiver process depends upon whether the applicable waiver provi-
sion is permissive or mandatory. If the waiver provision is permis-
sive, interest should be assessed from the date of the agency’s initial
notification of the overpayment. If the waiver provision is mandato-

ry, interest should not be assessed until the waiver process is com-
PLELEA ... ettt ettt e bbb e e enes

JUDGES. (See COURTS, Judges)

LEAVES OF ABSENCE

Military personnel

Payments for unused leave on discharge, etc.
Court-martial review pending
Appellate leave benefits

Amendments to 10 U.S.C. 706 and 876a provide that court-mar-
tialed enlisted personnel with adjudged bad conduct or dishonorable
discharges may be compelled to take leaves of absence pending com-
pletion of appellate review, and that when they are placed on appel-
late leave they may elect to receive payment for any accrued leave to
their credit either in a lump-sum settlement or as pay and allow-
ances during leave. The amendments were designed to avoid any ne-
cessity of restoring these persons to duty after their courts-martial,
and to allow them some monetary assistance in their transition to
civilian life. Payments may be made even though the member’s term
of enlistment has expired ........ccccoeveicnicmneninoec e

The rule is well settled that no credit for pay and allowances ac-
crues to court-martialed enlisted personnel during periods after their
enlistments expire, unless they are restored to full duty status, or
they are found to have been held over in service for the convenience
of the Government if their sentences are completely set aside on
appeal. The payment of pay and allowances to court-martialed enlist-
ed members involuntarily placed on appellate leave after their terms
of enlistment have expired, as specifically authorized by statute on
the basis of unused leave previously accrued during past periods of
creditable service, is not in conflict with this rule

Computation

The lump-sum monetary leave settlement authorized by 10 U.S.C.
706 for court-martialed enlisted personnel required to take appellate
leave is to be “based on the rate of basic pay”’ to which they are enti-
tled on the day before they are placed on leave. Even though they
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MILITARY PERSONNEL—Continued
Permanent duty station—Continued
What constitutes—Continued
Training or school assignments for 20 weeks or more—Contin-
ued
weeks constituted valid permanent change-of-station orders, and the
assignment could not properly be classified as temporary duty on the
basis that it might later be, and in fact was, curtailed to less than 20
WEEKS .ottt bbb e
Quarters allowance. (See QUARTERS ALLOWANCE)
Reservists
Death or injury
Inactive duty training, etc.
Injured outside scope of duties
A naval reservist sustained an injury outside the Reserve Center
building following dismissal from an inactive-duty training drill. He
is not eligible to receive benefits (medical care, pay and allowances,
etc.) under 10 US.C. 6148 and 37 U.S.C. 201() (1976) since under
those statutes the injury must have been incurred while the member
was employed in 1nact1ve—duty trammg which extends only from the
time the reservist is first mustered in until dismissal from that day’s
ACEIVILIES. ..ueiieieiiiciccc e ettt
Retired pay. (See PAY, Retired, Reservists)
Retired pay. (See PAY, Retired)
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan)
Transportation
Dependents. (See TRANSPORTATION, Dependents, Military per-

sonnel)

NATIONAL RAILROAD PASSENGER CORPORATION

Applicability of Freedom of Information, Privacy and Sunshine

Acts

It is the policy of the General Accounting Office to refrain from
commenting on matters in litigation unless the court expresses an in-
terest in our opinion. Therefore, because the question is currently
before the U.S. Court of Appeals for the District of Columbia Circuit,
it would be inappropriate for GAO to comment on whether National
Railroad Passenger Corporation (AMTRAK) is subject to the Govern-
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to
GAQO decision at 57 Comp. Gen. 733 (1978), the Omnibus Budget Rec-
onciliation Act of 1981 amended the Rail Passenger Service Act, re-

ducing from a majority to a minority the number of directors on Am- -

trak’s board that are appointed by the President with the advice and
consent of the Senate. Because 5 U.S.C. 552(b) defines agencies cov-
ered by the act to include collegial bodies, a majority of whom are
Presidential appointees, this amendment has an obvious bearing on
the question of whether Amtrak is subject to the Government in the
SUNSINE ACh ...eeieiie et eree e seree e essss st bsneas

OFFICERS AND EMPLOYEES
Appointments. (See APPOINTMENTS)
Backpay
Removals, suspension etc.
Deductions from backpay. (Se¢e COMPENSATION, Removals,
suspensions, etc., Deductions from backpay)
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MILITARY PERSONNEL—Continued
Courts-martial—Continued
Review pending—Continued
Appellate leave benefits—Continued
Home travel—Continued
discharges or dismissals may be compelled to take leaves of absence
pending the completion of the appellate review of their cases, in con-
templation of their eventual separation from service in absential
under less than honorable conditions. When they are placed on leave

they may be provided personal transportation home at Government |

expense by the least costly means available, in the same manner as

XVl

i Page

is generally authorized for persons separated under conditions other |

than honorable. ...ttt a e ae e srae
Transportation of dependents, etc.
Under the statutes and regulations currently in effect, service

members stationed outside the United States who are separated

under less than honorable conditions are authorized return transpor-
tation of their dependents and household goods under 37 U.S.C.
406(h), but such authority does nt extend to those stationed within
the United States. However, under the recently enacted provisions of
37 U.S.C. 406(a)2)(A), members stationed in the United States who

are separated under those conditions are authorized transportation
of dependents by the least expensive transportation available, but .

not household goods. Court-martialed personnel sentenced to receive

punitive discharges who are stationed outside the United States and

who are placed on appellate leave to await final separation may be -

allowed transportation of dependents and household goods on that

same basis. Such personnel stationed inside the United States and .

placed on appellate leave may be authorized dependents’ transporta- '

tion but not household goods transportation ............cceeveeevvirreercceccrnennee
Travel to judicial proceedings, ete.
In the event a court-martial service member who has been involun-

tarily placed on appellate leave under the Uniform Code of Military -

Justice is returned to a designated post for the purpose of participat-

ing in further judicial proceedings ordered in his case, or for other
purposes of an official nature, his return travel may be regarded as -

having been performed under orders on official business while away

from his designated post, so that his personal transportation at Gov-
1135

ernment expense may be authorized..........ccccocoovivvcnvvnenninniccncnnnne

Field duty

Per diem. (See SUBSISTENCE, Per diem, Military personnel,

Field duty)

Leaves of absence. (See LEAVES OF ABSENCE, Military personnel)
Orders. (See ORDERS)
Per diem. (See SUBSISTENCE, Per diem, Military personnel)
Permanent duty station

What constitutes

Training or school assignments for 20 weeks or more

The Joint Travel Regulations provide that when a service member

is ordered to attend courses of instruction at an installation for 20

weeks or more, that installation constitutes his permanent duty sta- '

tion. Thus, orders issued to a Marine which were intended to assign
him to courses of instruction at Quantico, Virginia, for more than 20

135
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OFFICERS AND EMPLOYEES—Continued
Transfers—Continued
Real estate expenses—Continued
Attorney fees, House purchase and/or sale)
Relocation expenses

Miscellaneous expenses. (See OFFICERS AND EMPLOYEES
Transfers, Miscellaneous expenses)

New appointees. (See OFFICERS AND EMPLOYEES, New ap-
pointments, Relocation expense reimbursement and allow-
ances)

Travel by privately owned automobile
Mileage. (Sec MILEAGE, Travel by privately owned automobile)

ORDERS

Canceled, revoked, or modified

Expenses prior to change

When a service member is in the process of making a permanent
change-of-station move and his orders are canceled before the move
is completed, he is then generally entitled simply to travel and trans-
portation allowances sufficient to cover expenses incurred in under-
taking the canceled move and expenses involved in returning to the
original permanent duty station. However, there is nothing to pre-
clude a service member in that situation from being ordered to per-
form a temporary duty assignment before returning to the perma-
nent station. Therefore, when a Marine’s permanent change-of-sta-
tion orders for assignment at Quantico, Virginia, were properly can-
celed, it was also then proper to give him a temporary duty assign-
ment at Quantico prior to his return to his original permanent duty
SEALION. «.eereeeeceererertrere e e eresetsat st s b e an s et sr s e sese st sasanasessae bt st b ns

Rule

Legal rights and liabilities in regard to per diem and other travel
allowances vest when the travel is performed under orders, and such
orders if valid may not be canceled or modified retroactively to in-
crease or decrease the rights which have become fixed under the ap-
plicable statutes and regulations. Consequently, if a service member
completes a permanent change-of-station move under valid orders,
those fully executed orders are not susceptible to cancellation upon
the curtailment of the permanent assignment at a later date. In-
stead, the member’s further reassignment upon his completion of the
curtailed assignment could properly be accomplished only through
the issuance of new permanent change-of-station orders.........c.c.ceoveunnn

Permanent change-of-station orders may be canceled at any time
before the orders have been fully executed, that is, before all of the
travel and transportation activities involved in the relocation have
been completed. Hence, when a Marine traveled to Quantico, Virgin-
ia, under permanent change-of-station orders and the orders were
later canceled after his assignment there was curtailed, the cancella-
tion was proper because in the particular circumstances involved the
Marine had not yet been afforded an opportunity to exercise his stat-
utory right to relocate his dependents and household goods as part of
his permanent change-of-station move, and the orders had thus not
yet been fully executed. .......coovvevrcreenictnniree s
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OFFICERS AND EMPLOYEES

Medical treatment. (See MEDICAL TREATMENT, Officers and em-

ployees)
New appointments
Relocation expense reimbursement and allowances
Non-entitlement
National Credit Union Administration chairman

The Chairman of the National Credit Union Administration
(NCUA) was reimbursed for relocation expenses he incurred follow-
ing his appointment to that position. The general rule is that an em-
ployee must bear the expenses of travel to his first duty station in
the absence of a statute to the contrary. Since 5 U.S.C. 5722 and
5723, as implemented by the Federal Travel Regulations, authorize
relocation allowances only for those new appointees who are assigned
overseas or are serving in Senior Executive Service or manpower
shortage positions, the Chairman of the NCUA was not entitled to
reimbursement for relocation eXpenses........c.ccvvverveericereenmneeniecesererseenns

The Chairman of the National Credit Union Administration
(NCUA) was reimbursed for relocation expenses following his ap-
pointment to that position. The NCUA paid these expenses but was
later reimbursed by the NCUA’s Central Liquidity Facility (CLF), a
Government-controlled corporation not subject to the relocation stat-

Xix

Page

31

utes contained in 5 U.S.C. Chapter 57, subchapter II. However, since :

the Chairman of NCUA is not an employee of the CLF, these reloca-
tion expenses may not be paid by the CLF .....ccccocoieivecnernivienrieeeennnes
Transfers
Attorney fees
House purchase and/or sale
Construction costs
An employee incurred an attorney’s fee for closing on a lot on

which he built his residence and another attorney’s fee for a con-- i

struction contract for that residence. The Federal Travel Regulations
limit reimbursement to expenses comparable to those reimbursable
in connection with the purchase of existing residences and does not
include expenses which result from construction. Since the attorney’s
fee for the construction contract was incurred because he chose to
build a residence as opposed to purchasing an existing one, and since
he has already been reimbursed an attorney’s fee for closing on the
lot, he may not be reimbursed the fee for the construction contract ....
Miscellaneous expenses
Real estate deposit forfeiture
Employee transferred to new duty station and contracted to pur-
chase residence there. When agency delayed establishment of new
office at this duty station, employee, due to uncertainty of the situa-
tion, chose to forfeit deposit on residence. Since agency delay appears
to be the proximate cause of forfeiture, the deposit may be claimed
as a miscellaneous relocation expense. The claim is not so unusual or
extraordinary as to warrant consideration as a meritorious claim........
Real estate expenses
Attorney fees. (See OFFICERS AND EMPLOYEES, Transfers,
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PAY—Continued

Retired—Continued

Reservists—Continued
Erroneous notification of elxgllnhty—Commued
What constitutes—Continued
the Armed Forces are required to notify reservists when they have
completed 20 years’ creditable service and that such notification is
irrevocable, since the informal erroneous advice plainly did not con-
stitute an official statutory notice of completed service........c..ccouccnnnse.
Survivor Benefit Plan '
Spouse
Prior undissolved marriage

A former military member who retired prior to the enactment of
the Survivor Benefit Plan elected coverage under the Plan for his
spouse and minor children during the 1981 “open enrollment”
period. He died 8 months after the effective date of his election. The
total amount deducted from his retired pay on account of his Survi-
vor Benefit Plan election is not payable to either his lawful wife or
the individual he designated on his election form as his spouse, in
the absence of evidence that he was ever legally married to her.
Rather, the deductions are payable to his two dependent children
whom he also designated as his beneficiaries under the Plan.................

PER DIEM (Seec SUBSISTENCE, Per diem)

PRESIDENT’S EXECUTIVE EXCHANGE PROGRAM

President’s Commission on Executive Exchange

Expenses
Appropriations
Availability

President’s Commission on Executive Exchange may use its private
sector .participation fees maintained in OPM revolving fund de-
scribed in 5 U.S.C. 1304(e)(1) for the costs of a word processor and
postage machine as those expenditures are directly in furtherance of
the statutory purposes, i.e., the costs of education, set forth in Public
LaW OT=412 ...t as et e e r st esesenns

Expenses for the reupholstered furniture and insurance for works

of art are general administrative costs that must be paid out of OPM .

salary and expense account rather than from private sector partici-
PALION FEES.....crmviriimriseisitsei s s

QUARTERS ALLOWANCE

Members without dependents

Assigned to vessels
Transfer to another vessel
Homeport remains the same

A naval officer or enlisted member above grade E-6 who is “with-
out dependents” is entitled to a basic allowance for quarters while
assigned to a ship at its homeport if he elects not to occupy available
Government quarters. The member continues to receive the allow-
ance for the first 90 days the ship is deployed. He is also entitled to
receive the allowance for 90 days after transfer to a deployed vessel
if the homeport of that ship is the same as the homeport of his previ-
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ORDERS—Continued

Canceled, revoked, or modified—Continued

Subsequent orders
Effective date

When permanent change-of-station orders are canceled and are re- |
placed by temporary duty orders, the temporary duty orders become ,
effective on the date they are issued and may not be backdated to
increase or decrease retroactively the vested travel and transporta- |
tion entitlements which had accrued to the member’s credit under |
the canceled orders. Temporary duty orders issued to a Marine in |
those circumstances therefore became effective on the date of their

publication on April 2, 1981, rather than on March 14 as stated in !
the orders !

PAY
Additional
Demolition duty
Primary assignment requirement
Military officer, who was not assigned by orders to demolition of l
explosives as his primary duty and whose work with explosives is not |
shown to have come within the meaning of “duty involving demoli-

tion of explosives” under applicable regulations, is not entitled to ;.

hazardous duty incentive pay on the basis of working with explo-

Incentive

xxi

| Page

70

Generally. (See PAY, Additional) .

Reservists
Retired pay. (See PAY, Retired, Reservists)
Retired
Reduction
Civilian employment
The Board of Governors of the Federal Reserve System is author- .
ized to appoint its employees and fix their compensation without
regard to the civil service laws, and those employees are paid from
sources other than appropriated funds. Nevertheless, the Board per- .
forms a governmental function and is an establishment of the Feder-
al Government. Hence, a retired Army officer who obtained civilian |
employment with the Board was subject to reductions in his military
retired pay under the dual compensation restrictions which are cur- °
rently prescribed by statute and which apply to all military retirees
who hold civilian positions in the Government.
Reservists
Erroneous notification of eligibility
What constitutes :
At various times between 1940 and 1959 an individual served on .

full-time active duty, and participated satisfactorily in part-time Re- .
serve programs, with both the Army and the Navy. However, he °

completed a total of only 7 of the 20 years’ creditable service re-
quired to establish entitlement to Reserve retired pay at age 60.

Years later in 1979 an Army personnel officer informally and errone- °

ously advised the individual that he would be eligible for retired pay
when he reached age 60. The individual is not entitled to retired pay

on the basis of the erroneous advice, notwithstanding that by statute !
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QUARTERS ALLOWANCE—Continued
Members without dependents—Continued
Assigned to vessels—Continued
Transfer to another vessel—Continued
Homeport remains the same—Continued
ous assignment and he was receiving the allowance at the homeport
at the time of the transfer........c.ccivvniiniicicee e

RAILROADS '
Amtrak. (See NATIONAL RAILROAD PASSENGER CORPORA-
TION)

REHABILITATION ACT OF 1973
Handicapped employees
Special equipment, etc.
Appropriation availability
In appropriate circumstances, the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 701 et seq., authorizes the expenditure of appro-
priated funds for special equipment that will enable a qualified
handicapped employee to perform his or her official duties. These cir-
cumstances were not present in our previous decision, Matter of In-
ternal Revenue Service, 61 Comp. Gen. 634 (1982), and the result
therein is hereby affirmed..............cccovirmriiieiere e
What constitutes a handicap V
A reference in 61 Comp. Gen. 634 to an employee’s allergic reac-
tion to tobacco smoke as a handicap was not intended to refer to the
term as defined in the Rehabilitation Act or its implementing regula-
tions. 61 Comp. Gen. 634 is clarified.......ccoecericenrreerceneninneenenereenene

ST. ELIZABETHS HOSPITAL
Indigent patients
Appropriation chargeable
Commitment ordered by Federal court
The District of Columbia, rather than the United States District
" Court for the District of Columbia, is financially responsible for serv-
ices provided by Saint Elizabeths Hospital to indigent patients com-
mitted pending restoration of competency to stand trial or after ac-
quittal in the District Court by reason of insanity when such patients
are D.C. residents. .......coooieiririecennene ettt
The costs of care provided to indigent patients who are nct resi-
dents of the District of Columbia who are committed to Saint Eliza-
beths Hospital pending restoration of competency to stand trial or
after acquittal by reason of insanity should be paid from the Federal
appropriation for Saint Elizabeths Hospital. .......cccocveveeremencncnninnernrerceneas

SMALL BUSINESS ADMINISTRATION
Contracts
Contracting with other Government agencies
Procurement under 8(a) program
Procedures
Administrative appeal process
Protest against agency determination of fair market price for nego-
tiations with the Small Business Administration under the section
8(a) program is dismissed where the administrative appeal process is
being folloWed. .......c.ocuieeeieieiecee ettt
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SOCIAL SECURITY

Medicare, medicaid, ete.
- Withholding . ) ]
Propriety : ]
Employee not eligible for benefits )
Agency properly deducted Medicare tax from the final paycheck of
an employee who retired in December 1982, but received the| pay-
check in January 1983, even though the employee is not eligible for
Medicare benefits based on Federal service. Section 278 of thé Tax
Equity and Fiscal Responsibility Act of 1982 provides that the tax ap-
plies to all remuneration received after Dec.- 31, 1982, but prov1des
credit for pre-1983 Federal employment only to 1nd1v1duals who per-
formed service both durmg January 1983 and before Jan. 1, 1983 Al-
though under these provisions some employees subject to the tax will

- not be eligible for Medicare benefits, there is nothing in the statute

or its legislative history which permits a different result. ............ eeaeene
SUBSISTENCE _ '

Per diem :
Military personnel
Field duty |

Under the statute authorizing per diem and other travel allow-
ances for service members on official travel assignments, no per diem
at all is ordinarily payable for periods of an assignment that are
properly classified as “field duty,” since ordinarily service members
have no additional living expenses during such periods. Superseded
provisions in the Joint Travel Regulations are not interpreted as
making sleeping and subsistence conditions the sole criteria for de-
termining whether field duty is involved because the statutory au-
thority for payments of per diem does not authorize denial without
reference to the type of duty being performed........coccvevnicnnniisdnnnnnces

In 1982 a group of marines on a temporary duty assignment at
Fort Bragg, North Carolina, where billeted in on-post barracks and
received their meals in adjacent dining halls. In determining that
the assignment was “field duty” for which no per diem was payable
the appropriate authority noted that the buildings used were not
suitable for regular use, one of the criteria in the regulations then in
effect under which “field duty” determinations could be justified.
The fact that the facilities were regular barracks and messhalls does
not preclude a determination that they were occupied under field
dUtY CONAILIONS....coeoreiiriirerieieees e srenere st ssesrsresnressesesesessesnensibonsnssiens

Temporary duty
At permanent post ‘

An employee who was transferred from Boston to New York was
instructed by the employmg agency to incur no permanent change-of-
station expenses prior to receipt of travel orders. He received those
orders 8 months after the effective date of his transfer. He claims
temporary duty allowances for the entire period prior to the issuance
of the travel orders. Because payment of these allowances to an em-
ployee at his permanent duty station is prohibited, the clalm is
ENIEA. ...ttt b e s et
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SUBSISTENCE—Continued
Per diem—Continued
Temporary duty—Continued
At permanent post—Continued

SURVIVOR BENEFIT PLAN. (See PAY, Retired, Survivor Benefit
Plan)

TAX EQUITY AND FISCAL RESPONSIBILITY ACT
Medicare tax. (See SOCIAL SECURITY, Medicare, Medicaid, etc.)

TAXES
Federal
Interest and penalties
Payment by Federal agencies
Section 6611 of the Internal Revenue Code does not require the
payment of interest on overpayments of employer taxes by Federal
Government agencies, since the funds are already in the hands of the
Government. B-161457, May 9, 1978, is extended..........c.ccccoerirrrenrnceneennne
Gasoline
State. (See TAXES, State, Gasoline)
State
Gasoline
Vermont
Government immunity
"Subsequent to decision in 57 Comp. Gen. 59 (1977), which held that
the Federal Government was constitutionally immune from Vermont
gasoline tax, Vermont amended applicable statute, removing lan-
guage which placed legal incidence of tax on purchaser. Legal inci-
dence to tax now falls on seller and the Federal Government is no
longer immune from tax. Therefore, 57 Comp. Gen. 59 is no longer
fOr APPLICALION. ...cc.cvrrrieirse ettt e rs et ese e st bt b s b tesens
Government immunity
Gasoline tax
Vermont. (See TAXES, State, Gasoline, Vermont, Govern-
ment immunity)
Withholding
Medicare tax. (See SOCIAL SECURITY, Medicare, Medicaid, etc.,
Withholding)

TRANSPORTATION
Dependents
Military personnel
Courts-martial review pending
Appellate leave benefits. (See MILITARY PERSONNEL,
Courts-martial, Review pending, Appellate leave bene-
fits, Transportation of dependents, etc.)
Dislocation allowance
Transportation non-entitlement effect
A member under permanent change-of-station orders traveled con-
currently with his wife, who was traveling under separation orders.
He is not entitled to dependent transportation allowance on account
of his wife as his dependent since she was paid travel and transporta-
tion expenses to her home of record in connection with her separa-
tion from active service in the Air Force. However, he may be paid a
dislocation allowance at the with-dependent rate on account of his
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XXVI INDEX DIGEST

TRANSPORTATION—Continued
Dependents—Continued ’
Military personnel—Continued !
Dislocation allowance—Continued i
Transportatlon non-entitlement effect—Continued
wife since she is considered his dependent on the effective date of his
BraAnSLer. ... s
Household effects
Military personnel
Courts-martial review pending
Appellate leave benefits. (See MILITARY PERSONNEL,
Courts-martial, Review pending, Appellate leave bene-
fits, Transportation of dependents, etc.)

TRAVEL EXPENSES !
Mileage. (Seec MILEAGE)
Military personnel )
Leaves of absence : )
Courts-martialed personnel. (See MILITARY PERSONNEL,
Courts-martial, Review pending, Appellate leave benefits)

WORDS AND PHRASES

“Agency,9

It is the policy of the General Accounting Office to refrain from
commenting on matters in litigation unless the court expresses an in-
terest in our opinion. Therefore, because question is currently before
the U.S. Court of Appeals for the District of Columbia Circuit, it
would be inappropriate for GAO to comment on whether National
Railroad Passenger Corporation (AMTRAK) is subject to the Govern-
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to
GAO decision at 57 Comp. Gen. 738 (1978), the Omnibus Budget Rec-
onciliation Act of 1981 amended the Rail Passenger Service Act, re-
ducing from a majority to a minority the number of directors on Am-
trak’s board that are appointed by the President with the advice and
consent of the Senate. Because 5 U.S.C. 552(b) defines agencies cov-
ered by the act to include collegial bodies, a majority of whom are
Presidential appointees, this amendment has an obvious bearing on
the question of whether Amtrack is subject to the Government in the
SUNSHINE ACE. ..eoveviriiirirrecrernre et ese s e e ns s ssaeas

Appellate leave benefits

Amendments to 10 U.S.C. 706 and 876a provide that court-mar-
tialed enlisted personnel with adjudged bad conduct or dishonorable
discharges may be compelled to take leaves of absence pending com-
pletion of appellate review, and that when they are placed on appel-
late leave they may elect to receive payment for any accrued leave to
their credit either in a lump-sum settlement or as pay and allow-
ances during leave. The amendments were designed to avoid any ne-
cessity of restoring these persons to duty after their courts-martial,
and to allow them some monetary assistance in their transition to
civilian life. Payments may be made even though the member’s term
of enlistment has expired. ........ccovecvniincnc s

The lump-sum monetary leave settlement authorized by 10 U.S.C.
706 for court-martialed enlisted personnel required to take appellate
leave is to be “based on the rate of basic pay” to which they are enti-
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WORDS AND PHRASES—Continued
Appellate leave benefits—Continued

tled on the day before they are placed on leave. Even though they
may be in a nonpay or reduced pay status that day because their en-
listments have expired or for some other reason, they still have a
“rate” of basic pay, which is the full rate applicable by law to the
enlisted grade they hold, and the lump-sum settlement is to be com-
putedjon the basis of that rate. .........ccecovvvereerevieeienereceeieeecee e,

The rule is well settled that no credit for pay and allowances ac-

crues to court-martialed enlisted personnel during periods after their.

enlistments expire, unless they are restored to a full duty status, or
they are found to have been held over in service for the convenience
of thgi Government if their sentences are completely set aside on
appeal. The payment of pay and allowances to court-martialed enlist-
ed members involuntarily placed on appellate leave after their terms
of enlistment have expired, as specifically authorized by statute on
the basis of unused leave previously accrued during past periods of
creditable service, is not in conflict with this rule. ........ccooevevmererrervnennee.

The' appropriate rate of pay to be used, in computing the lump-sum
leave [settlement or pay and allowances payable to court-martialed
enlisted personnel with adjudged punitive discharges who are re-
quired to take appellate leave, is the appropriate rate of the grade to
which‘ the enlisted member was reduced as a result of the court-mar-
BRAL Lottt et e e

The Military Justice Amendments of 1981, Public Law 97-81,
added}article T6a to the Uniform Code of Military Justice, which pro-
vides that court-martialed personnel sentenced to receive punitive
discha:rges or dismissals may be compelled to take leaves of absence
pending the completion of the appellate review of their cases, in con-
1;emp1| tion of their eventual separation from service in absentia
under |less than honorable conditions. When they are placed on leave
they may be provided personal transportation home at Government
expense by the least costly means available, in the same manner as
is generally authorized for persons separated under conditions other
than NONOTADIE. ..ottt nenen

Clinch River Breeder Reactor Project

Congress’ failure to approve fiscal year 1984 monies for the Clinch
River |Breeder Reactor Project, either specifically in appropriations
or in legislative history, allows the Energy Department to invoke the
provision set forth in section 4(i) of the Project justification data and
in its contracts calling for termination when there is “insufficiency
of project funds to permit the effective conduct of the project.” B-
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105,
March 10, 1978, are distingUiShed. .............o.eeevveereeeereeeeeresseesseesnsessessens

“Duty involving demolition of explosives”

Military officer, who was not assigned by orders to demolition of
explosives as his primary duty and whose work with explosives is not
shown to have come within the meaning .of “duty involving demoli-
tion of explosives” under applicable regulations, is not entitled to
hazardous duty incentive pay on'the basis of working with explo-
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XXVIil INDEX DIGEST

WORDS AND PHRASES—Continued '

“Equivalent increases” |

A General Schedule employee was reduced in grade when he lexer-
cised his right under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return
to a position in the United States following overseas duty. In aécord-
ance with 10 U.S.C. 1586, as implemented by Department of Defense
Instruction 1404.8 (April 10, 1968), the employee was afforded pay re-
tention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse-
quent repromotion to his former grade and step commenced a new
waiting period for within-grade increases, since the constructive in-
crease in pay which occurs upon repromotion during a period of pay
retention is an “equivalent increase” under 5 U.S.C. 5335(a) (1976 &
Supp. IV 1980); 5 C.F.R. 531.403 (1982). 62 Comp. Gen. 151 is reversed
based on new information furnished. ............cccooovivneininiicnneee,

Executive agency

The National Credit Union Administration (NCUA) is an inde-
pendent agency within the executive branch of the Government.
Hence, NCUA is an “Executive agency”’ within the meaning of 5
U.S.C. 5721(1) (1976), and the entitlement of its employees to reloca-
tion expenses is governed by 5 U.S.C. Chapter 57, subchapter II. Fur-
thermore, fees which are collected from Federal credit unions and de-
posited into a revolving fund for administrative and supervisory ex-
penses of NCUA are appropriated funds which are subject to statuto-
ry restrictions on the use of such funds............coccevnerinvnnenniciiinces

“Field duty” ’

Under the statute authorizing per diem and other travel allow-
ances for service members on official travel assignments, no per diem
at all is ordinarily payable for periods of an assignment that are
properly classified as “field duty,” since ordinarily service members
have no additional living expenses during such periods. Superseded
provisions in the Joint Travel Regulations are not interpreted as
making sleeping and subsistence conditions the sole criteria for de-
termining whether field duty is involved because the statutory au-
thority for payments of per diem does not authorize denial without
reference to the type of duty being performed. ...

In 1982 a group of marines on a temporary duty assignment at
Fort Bragg, North Carolina, were billeted in on-post barracks and re-
ceived their meals in adjacent dining halls. In determining that the
assignment was “field duty” for which no per diem was payable the
appropriate authority noted that the buildings used were not suitable
for regular use, one of the criteria in the regulations then in’effect
under which “field duty” determinations could be justified. The fact
that the facilities were regular barracks and messhalls does not pre-
clude a determination that they were occupied under field duty con-
06 1 10) o 1= OO USSP

Fitness-for-duty examination i

An employee, who was required to undergo a fitness-for-duty'exam-
ination and who, prior to the examination, underwent medicdl tests
in the course of diagnosis and treatment, may not be reimbursed for
the cost of these tests even though they were relied upon by the phy-
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WORDS AND PHRASES—Continued

Fitness-for-duty examination—Continued
sician administering the fitness-for-duty examination. Costs of treat-
ment are personal to the employee. Use of the tests by the physician
performing the fitness-for-duty examination as part of the medical
history furnished by the employee did not result in any cost to the
employee beyond that already incurred for treatment.............coovvnnene.
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