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Mr. Chairman and Members of the Subcommittee: 

We are pleased to be here today to present our views on the 

Departments of Energy (DOE) and Defense (DOD) policies and 

practices regarding (1) payment of contractor Resource Conservation 

and Recovery Act (RCRA) penalties, settlement payments, and 

associated legal costs and (2) reductions of contractor award fees 

for noncompliance with environmental regulations. My testimony 

today is primarily based on our October 30, 1989 report,1 prepared 

at the joint request of you, as Chairman of this subcommittee: 

Representative Dingell, as Chairman of the Subcommittee on 

Oversight and Investigations; and Representative Wyden. 

Mr. Chairman, holding contractors accountable for their 

environmental performance plays an important role in helping to 

ensure compliance with our hazardous waste laws at federal 

facilities. Our work has shown, however, that 

-- DOE’s and DOD’s policies and practices regarding paying 

contractors’ RCRA penalties, settlement payments, and 

related legal costs are significantly different. Al though, 

both DOE and DOD contractors have been charged with nearly 

identical RCRA violations, DOE does not hold its 

contractors financially accountable for these charged 

violations while DOD does. DOE’s policy and practice is to 
b 

1Hazardous Waste: Contractors Should Be Accountable for 
Environmental Performance (GAO/RCED-90-23, Oct. 30, 1989). 



pay for all contractor RCRA penalties, settlement payments, 

and related’ legal costs unless the costs were incurred for 

intentional misconduct on the part of th8 contractors’ top 

management. In contrast, DOD requires its contractors to 

pay costs resulting from charged RCRA violations unless the 

contractors can demonstrate that these costs resulted from 

circumstances beyond the contractors’ control. Al though 

legally permissible, we believe DOE’s current policy and 

practice reduces contractors’ accountability and incentives 

to comply with RCRA. 

-- Although both agencies consider’ contractors’ environmental 

performance in the award-fee process to varying degrees, 

neither DOE’s nor DOD’s regulations require such 

consideration. In most of the cases we reviewed, the 

Contractors received satisfactory or better ratings for 

environmental performance and the majority of the available 

award fees, , even though the Environmental Protection Agency 

(EPA) and the states had repeatedly charged the contractors 

with RCRA violations. We believe that without regulations 

requiring DOE and DOD consideration of environmental 

performance, there is no assurance that environmental 

performance will be considered in future award-fee 

determinations, and an opportunity may be lost to provide 

contractors with additional incentives to comply with 
Y 

environmental laws and regulations. 
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BACKGROUND 

The Congress, the courts, EPA, and the states have long 

recognized that penalties are an important mechanism to enforce the 

law. The primary purpose of a penalty is to deter th8 violator 

from noncompliance and to convince others that they should comply. 

Recognizing the important role penalties play in compliance, the 

Congress provided for administrative, civil, and criminal penal,ties 

against violators of RCRA. These penalties can range from $25,000 

per day of noncompliance up to $l,OOO,OOO for criminal acts. 

Facility owners or operators charged with RCRA violations and 

penalties may resolve these enforcement actions by entering into 

settlement agreements with EPA or the state. These agreements are 

intended to remedy problems identified at the facility. 

Although federal regulations generally do not allow agencies 

to pay their contractors’ penalties and related legal costs, the 

regulations provide for several exceptions that do allow such 

payments. Further, the regulations do not specifically address 

agencies’ payment of contractors’ settlement payments. H.R. 2597 

was introduced on June 8, 1989, which if enacted would, among other 

things, preclude federal agencies from paying penalties, settlement 

payments, and legal costs that contractors incurred for RCRA 

violations. The bill provides for an exception if the violation 

occ;rred through no fault of the contractor. The bill would allow 
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agency  p a y m e n t o f these  con tractor costs on ly  if th e  con tractor 

cou ld  n o t correct  th e  v io lat ion wi thout  agency  a u thor izat ion o r  

fund ing , th e  con tractor tim e ly n o tifie d  th e  agency  o f th e  

cond i tions  th a t caused  th e  violat ion, a n d  th e . agency  d id  n o t 

prov ide  th e  n e e d e d  a u thor izat ion o r  fund ing . A s you  know , th e  bi l l  

is cu r ren tly pend ing  b e fo re  th is  s u b c o m m i tte e . 

A w a r d - fe e  con tracts can  a lso  p rov ide  incen tives fo r  

con tractors to  comp ly  wi th R C R A  a n d  o the r  env i r onmen ta l  laws. 

A w a r d - fe e  con tracts a re  used  w h e n  a n  agency  d e te rm ines  th a t th e  

l ike l ihood o f m e e tin g  th e  con tract’s ob jec t ives wi l l  b e  e n h a n c e d  by  

m o tivat ing th e  con tractor to w a r d  excep tiona l  pe r fo r m a n c e  by  

financ ia l ly  reward ing  success th r o u g h  p a y m e n t o f a w a r d  fees . These  

con tracts p rov ide  con tractors p a y m e n t o f (1)  incur red  costs, (2)  a  

b a s e  fe e  f ixed a t incep tio n  o f th e  con tract, a n d  (3‘) a n  a w a r d  

a m o u n t th a t th e  con tractor m a y  ea rn  in  who le  o r  in  pa r t. T h e  

a m o u n t o f th e  a w a r d  fe e  to  b e  pa id  is d e te rm ined  by  th e  con tract ing 

agency’s j u d g m e n t a b o u t th e  con tractor’s pe r fo r m a n c e  in  eva lua tio n  

a reas  speci f ied in  th e  con tract. T h e  n u m b e r  a n d  types o f 

eva lua tio n  a reas  differ a m o n g  con tracts b u t a re  f requen tly g e a r e d  

towards  th e  con tractors’ o u tp u t such  as  p roduc tio n , cost reduc tio n , 

a n d  de l ivery  tim e . 
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PAYMENT OF CONTRACTORS' RCRA PENALTIES, 

SETTLEMENT PAYMENTS, AND RELATED LEGAL COSTS 

DOE's Policy and Practice 

DOE’s policy is to pay for virtually all contractor penalties, 

settlement payments, and related legal costs. DOE traces this 

policy back to the World War II relationship developed between 

government, industry, and academic organizations where the three 

groups worked together under emergency conditions to develop the 

a tom ic bomb. According to DOE, because this project was at the 

frontier of scientific and technological knowledge and involved 

formidable risks, only the compelling needs of the war, coupled 

with governmen,t protection of the contractor from financial 

liability, could induce even the largest of corporations to accept 

a role. This relationship and the principle of shielding 

contractors from financial liability continued through the war to 

the present day and is reflected in DOE procurement regulations 

and contract terms. 

DOE’s regulations state that “It is DOE policy to reimburse 

. . . contractors for fines and penalties that are incurred in the 

performance of their contracts" unless they were incurred as a 

“result of the willful misconduct or lack of good faith on the part 

of the contractor’s corporate officers, directors or supervising 
Y 

representatives.” According to a DOE procurement attorney, this 
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language means that DOE will pay its contractors’ penalties in 

virtually all circumstances and would only withhold such payment if 

the contractors’ top management engaged in behavior worse than 

“gross negligence,” such as fraud or theft. DOE’s regulations also 

provide for agency payment of contractors’ settlement payments and 

legal costs. 2 

We found that DOE’s practice is consistent with its policy. 

Since 1983, EPA and the states have assessed penalties in six cases 

against DOE contractors for charged RCRA violations. Of these six 

cases, two were resolved through settlement agreements and four are 

being contested by the .contractors and remain unresolved. In the 

two resolved cases, states assessed $295,000 in penalties against 

the contractors for charges of RCRA violations.3 DOE has paid in 

full both of these assessments as”wel1 as about $529,000 for RCRA- 

related contractor legal costs. 

In both of these settled cases, while the contractors and/or 

DOE agreed to remedy the identified problems, the contractors did 

not admit wrongdoing, and the payments made under the settlement 

agreements were classified as administrative or settlement costs 

rather than penalties. The payments in both cases resolved charges 

2According to a DOE procurement attorney, DOE is placing greater 
restrictions on payment of contractors’ legal costs, as required by 
the Major Fraud Act. 

31n Yone of these cases, the assessed amount was also for charges of 
violations of other environmental laws, and the amount related to 
RCRA violations was not specified in enforcement documents. 
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of operational violations, including failure to obtain required 

permits, improper storage of hazardous wastes, and inadequate waste 

analysis plans. 

In the four unresolved cases, EPA and the states assessed 

contractor penalties for RCRA violations, totaling about $3'67,000. 

According to DOE procurement and field officials, absent the 

finding of willful misconduct or lack of good faith on the part 

its contractors’ top management, DOE plans to pay any resulting 

of 

contractor penalties or settlement payments following resolution of 

these cases. 

DOD’s Policy and Practice 

Unlike DOE, DOD’s policy and practice is to not pay penalties, 

settlement payments, or related legal costs for RCRA violations 

charged against its contractors that operate DOD facilities. DOD’s 

policy is based on the federal procurement regulations’ 

restrictions on paying such contractor costs and on the premise 

that contractors should be aware of their RCRA compliance 

responsibilities and should therefore be financially responsible 

for violations that occur during the normal day-to-day management 

of its facilities. According to DOD procurement and legal 

officials, DOD would make exceptions to this policy only in cases 

where a contractor received a penalty (or incurred settlement 

andjor legal costs) for a violation for which it was not 
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responsible. For example, if a contractor notified DOD of a 

compliance problem that could only be resolved with DOD’s 

assistance and DOD did not provide the needed assistance, DOD would 

pay any resulting penalties or settlement payments. 

We found that DOD’s practice has, in fact, been consistent 

with its policy. Since 1983, EPA and the states have assessed 

penalties in nine cases against DOD contractors for charges of RCRA 

violations. Of these nine cases, six were resolved through 

settlement agreements and the remaining three are being contested 

by the contractors and remain unresolved. In the six resolved 

case.s, EPA and the states assessed the contractors about $1.5 

million in penalties for violations nearly identical to those 

charged against DOE contractors, such as failure to install a 

groundwater monitoring system and improper marking and storage of 

hazardous waste containers. Of this amount, the contractors paid 

about $900,000, although they did not admit to wrongdoing. The 

remaining $600,000 would only be paid if the contractor did not 

meet the terms of the settlement agreement. In each of the six 

resolved cases, DOD did not pay any of the contractors’ penalties, 

settlement payments, or related legal costs. 

IMPACT OF ENVIRONMENTAL PERFORMANCE ON AWARD FEES 

y While neither DOE nor DOD regulations require consideration 

of contractors’ environmental performance in determining award 
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fees, based on the eight award-fee determinations we reviewed, both 

agencies considered such performance to varying degrees. We 

reviewed award-fee determinations for the one DOD and three WE 

contractors that had enforcement actions taken against them for 

repeated RCRA violations. The charged violations and enforcement 

actions for the three DOE contractors spanned seven award-fee 

determinations covering the periods from April 1, 1984, through 

September 30, 1988. The charged violations and enforcement action 

for the DOD contractor occurred during the award-fee determination 

covering' the period January 1, 1988, through December 31, 1988. 

Although all ,four DOE and DOD contractors were charged with 

repeated RCRA violations, in six of the determinations (five of 

which were for DOE contractors and one for a DOD contractor), the 

contractors' environmental performances were rated satisfactory or 

better.4 Because the contractors also received satisfactory or 

better ratings in the other evaluation areas--such as production, 

cost, and quality-- their overall performances were rated as 

exceeding expectations and the contractors received the majority of 

the available award fees-- ranging from 55 to 91 percent--in 

addition to incurred costs and base fees. In the remaining two 

determinations we reviewed, the DOE contractor's entire award fee 

40ne of the six determinations did not use adjective ratings. In 
this case, the contractor received a rating of 86 (on a scale of O- 
100) for the evaluation area in which environmental performance was 
con'sidered. 
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was withheld, primarily because of unsatisfactory environmental 

performance. 

One of the DOE award-fee contractors that received the 

majority of the available award fee was charged with seven RCRA 

violations, including failure to maintain accurate records, an 

inadequate waste analysis plan, and improper marking of hazardous 

waste containers. Although the evaluation covering this period 

noted problems in the contractor’s RCRA program, it stated that the 

contractor’s initiatives in this area “appear to be responsive to 

the needs of the plant.” Despite the charged RCRA violations and 

other documented environmental deficiencies, the contractor 

received a “good” rating in the evaluation area in which 

environmental performance was considered. Because the contractor 
/ 

received the same or higher ratings in the remaining evaluation 

areas, its overall performance was rated as exceeding expectations 

and the contractor received 77 percent of the available award fee. 

This is not the first time we have identified this problem. 

Problems with DOE’s award-fee process were also disclosed in 

another recently-issued GAO report. 5 That report disclosed that 

DOE downplayed significant environment, safety, and health problems 

in the award-fee evaluation process and placed more emphasis on 

production than environmental, safety, and health performance. The 

SNuGlear Health and Safety: DOE’s Award Fees at Rocky Flats Do Not 
Adequately Reflect ES&H Problems (GAO/RCED-90-47, October 23, 
1989). 
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report recommended, among other things, that the Secretary of 

Energy (1) ensure that there is a reasonable balance between 

production and environmental, safety, and health performance in the 

award-fee process and (2) restructure the award-fee process to 

reduce the level of discretion exercised in making award-fee 

determinations. 

A simultaneously-issued GAO report disclosed that during 

fiscal years 1987 and 1988, contractors at six DOE facilities were 

paid annual award fees that ranged from about $1.4 million to 

nearly $10 million and that represented about 47 to 89 percent of 

the total amount available to them. In addition, the weight given 

to environment, safety, and health performance in the overall 

scoring process varied greatly, with such performance not 

considered as a distinct evaluation area in some award-fee 

determinations.6 On October 24, 1989, GAO testified on these 

reports before the Environment, Energy, and Natural Resources 

Subcommittee, House Committee on Government Operations.7 

As you know, in June 1989, the Secretary of Energy announced a 

lo-point initiative aimed at improving DOE’s accountability in the 

areas of environment, safety, and health. One of these initiatives 

6Nuclear Health and Safety: Information on Award Fees Paid at 
Selected DOE Facilities (GAO/RCED-90-60FS, October 23, 1989) . 

7DOE's Award Fees at Rocky Flats Do Not Adequately Reflect 
Environmental, Safety, and Health Problems (GAO/T-RCED-90-7, 
October 24, 1989) . 
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will, among other things, modify the criteria for award fees so 

that at least 51 percent of the available award fee will be based 

on compliance with environmental, safety, and health requirements. 

To date, however, DOE has not promulgated this change in its' 

regulations. 

CONCLUSIONS AND RECOMMENDATIONS 

In summary, Mr. Chairman, penalties and award fees are both 

valuable tools to increase contractor accountability and incentives 

to comply with environmental requirements. We believe that DOE's 

policy and practice of paying its contractors1 penalties, 

settlement payments, and legal costs reduce contractors' 

accountability and compliance incentives. In addition, neither DOE 

nor DOD have fully used the award-fee processes' potential to 

improve environmental compliance at contractor-operated facilities. 

Without such accountability, the federal government does not serve 

as the role model for the private sector in complying with 

environmental protection requirements. 

To ensure that DOE's contractors are held accountable for 

charged RCRA violations and resulting costs, we recommended in our 

October 30, 1989, report that the Secretary of Energy, in 

consultation with appropriate congressional oversight committees, 

initiate a rulemaking to revise DOE's current policy and practice 

for,paying penalties, settlement payments, and legal costs incurred 

by its contractors. Recognizing that there may be limited 

circumstances warranting such payments, the revised policy should 
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include criteria that detail when such payments should or should 

not be allowed. As previously discussed, H.R. 259.7 if enacted, 

would restrict agencies' payment of contractors' RCRA penalties, 

settlement payments, and related legal costs and includes criteria 

specifying when such payments could be allowed. We believe that 

enactment of H.R. 2597 would go a long way in holding contractors 

accountable for charged RCRA violations. 

As a first step in helping to maximize award-fee contractors' 

incentives to comply with environmental laws and regulations, we 

recommended in our October 30, 1989 report that the Secretaries of 

Energy and Defense initiate a rulemaking to revise DOE and DOD 

regulations to require all award-fee contracts to include 

environmental performance as a distinct evaluation area. While the 

Secretary of Energy's award-fee initiative is a step in the right 

direction, we believe that this recommendation, together with the 

DOE award-fee recommendations previously discussed, would help 

ensure that contractors1 environmental performance is adequately 

considered in all future award-fee determinations. 

Mr. Chairman, this concludes my testimony. We would be happy 

to answer any questions at this time. 

(160,012) 
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