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UNITED STATES GENERAL ACCOUNTING OIFICE
wWashington, D.C.

FOR RIELEASE

Thursday, Novemher 3, 1983

STATEMEN'Y FOR THE RECORD
BY THE ‘ ”
OFFICE OF THE GENERAL COUNSEIL
U.S. GENERAL ACCOUNTING OFFICE
SUBMLTTED TO THE
COMMITTIE ON MERCHANT MARINE AND FISHERIES
UNITED STATES HOUSE OF REPRESENTATIVES ;
Mr. Chairman and Members of the Committee: |
We are pleased to prescent our views on H.R, 3953, a?bill to

|
i
amend the Panama Canal Act of 1679 in order that outside«the-locks
|

claims for vesgcls damaged may be resolved in the same manner as
;

those domaged inside-the-locks, and for other purposes. IWe be-

lieve the bill to be legally and administratively sound,  and,
therefore, recommend its passage.
There are three provisicns of the bill in particular which we

would like to comment upon todav. These are sections 2(b) and 4

which weculd change the way in which the United States so%tles
vaesscel damege ¢laims for injuries cccurring outsidewthewﬁocks of
the Panama Canal; section b, in which the United States %ould con-
sont

. to suits against the Paname Canal Commission in thernited

States District Court for ilie Eastern District of Louisikna by
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claimants who suffer damages outside~-the-locks; and se#tion.G(a)

i

which would authorize the Commission to obtain insurance to cover
excessive amounts that it may have to pay as a result of catas-

trophic marine accidents.

SETTLEMENT OF OUTSIDE-THE-LOCKS VESSEL DAMAGE CLAIMS EXCEEDING
$120,000 ‘
As mentioned, sections 2(b) and 4, if enacted, would amend

the Panama Canal Act so that outside-the-lock vessel damage claims
¢xceeding $120,000 would be resolved in the same manner as outside-
the~locks claims for less than $120,000 and all "inside-the-locks"”
claims. Currently, the Panama Canal Commission adjusts and pays
the latter two types of claims with funds appropriate& to the
Commission from the Panama Canal Commission Fund, der;ved from
toll revenues. 22 U.S.C. 8§ 3771, 3772. However, the Act now
requires that the Congress, not the Commission, resolﬁe outsice-
the-locks claims which exceed $120,000. Cougressionaily resolved
claims also are to be paid with funds appropriated frbm the Panama
Canal Commigssion Fund. Soc B~206860, June 14, 1983. fThe Com~
mission currently maintains a reserve for payment of claims it
resolves as well as those te be resolved by the Congress, based

on its cstimates of amounts likely to be needed each year.

H.R. 3593 would not change the source of funds for paying the
claims.

The ralevant provision of the present Act, section 1415(h)

(22 U.s.c. & 3775(b)) provides:




"The Commission shall not adjust and pay any
claims for damages for injurids ariéing by ;
reason of the presence of the vessel in the
Panama Canal or adjacent waters outside the
locks where the amount of the claim exceeds
$120,000 but shall submit the claim to the
Congress in a special report containing the
material facts and the rcocommendation of the
Comniission thereon."
This provision would be struck from the Act if H.R. 3953 is
passed and the Commission would be charged with resolving the
larger outside~the-locks claims.
The Congress would lose a degree of the control it now has
over the resolution and payment of outside-the~-locks c¢laims ex-

ceeding $120,000 if it passes this bill. . Under subseg¢tion 1415 (b)),

.as currently worded, when a claimant files a claim with the Com-

mission for outside-the-locks vessel damage exceeding $120,000,

‘the Commission conducts an investigation and then submits a report

to the Congress on the matter, along with its recommendation as

to how the claim should bc resolved. The Act does not specify
what the Congress is to do after it receives the Commission's re-
port and recommendation. Ve asscume that what is intended is that
the Congress consider a claim submitted and then, if it determines
that the claim has merit, appropriate funds from amounts reserved
in the rFanama Canal Commission Fund for paying the am@unt of

damages it believes the claimant has suffered.




Passage of H.R. 3953 would result in the Commissioh, not the

Congress, settling outside-the-locks damage claims exceeding

$120,000. However, this should not affect the amounts paid on

such claims. How much a vessel is damaged and the extent to which

the Commission is responsible for that damage are questions of “act.

Although individual judgments as to the amount of damages payable

could differ in particular cases, we& see no reason why the Com-
mission would settle claims for grcater or lesser sums than the
Congress would., Thus, substituting the Commission for ﬁhe congress
as the body which settles outside-the-locks vessel damage claims
should not affect the amount paid on these claims. Whiie the
Congress, under the present law, could choose not to paf a claim
which has merit (i.e., where paymant would raise tolls ﬁo a level
deemed undesirable and the damaged vessel which is the éubjcct of
the claim is fully insurxed), to our knowledge it has noﬂ done this
in the past. The amendment, on the other hand, would réquire the
Commission to pay all meritorious claims.

Assuming that the Congress does not wish to retain%the option
of rejecting otherwise meritorious claims, thén we view%the primary
effect of section 4 as proccdural. The Congress must bilance the
degree of oversight it deems prudent to exercise over tﬁe larger
outside-the-locks claims against the time and cffort itédevoteé to
its consideration of them, before determining whether td enact this

provision,




Wé note that the Congress has,aﬂended other legislétiOn 80 as
to remove from itself the job of setéling claims in anaﬁogous situa~-
tions. Fbr example, in 1978, the Congress amended the ﬁilitary
Claims Act, 10 U.S.C. § 2733 which authorizes the settlément.of cor-
tain claims not cognizable under the Federal Tort Claimé Act. Prior
to amendment, the Secretary of the Department concerned was author-
ized under the Act to settle and pay claims only up to $25,000. For
claims over $25,000, the Secretary was auvthorized to pay the first
$25,000 and then report the excess to the Congress for its considera-
tion, provided he considered the claim to be meritorious and cother-
wise covered by the statute. The requircment for Congressional

1"

claims under the statute was eliminatcd
N

wvhen Public Law 95-240 amended 31 U.S.C. 8 1403 (then 31 U.S5.C.

consideration of "excess

.

P

8 724a) by making the permanent indefinite judgment appfopriation
(the so-called "judgment fund") available to pay the exe¢ess .

Public Law 95-26 (91 Stat. 61, 96) prcvides anothe? example of
Congress' relinquishing oversight responsibilities with respect to
claims. Prior to that law's passage, juddwents against the United
States of less than $100,000 were paid automatically from the judgment
fund upon certification of the Comptroller General. Juﬁgments in ex-
cess of $100,000 required specific Congressional approp%iations for
payment, In 1977, Public Law 95-26 amended 31 U.S.C. §E1304 (then
31 U.S.C. 8§ 724a) which establishes the judgment fund s§ that since
that time, judgments against the United States in exces% of $1006,000

have also been payable from the fund in appropriate cirdumstances.




We note further that other governmental instrumentalities

if not
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which, like the Commission, are supported to some degree
wholly) by‘revenues generated by their activities, have tﬁe authority
to settle claims on their own, without monctary limit. F&r exanple,
the United States Postal Service has such authority underlthe Postal
Reorganization Act, 39 U.S.C. 8 2008(c); B-179464, March 27, 1974,
Also, wholly owned Government corporations which conduct their acti-
vities under the Government Corporation Control Act, generally have

the authority to administratively settle claims on their own without
limit, under their power to "sue and be sued." Sce B-190806, April 13,
1978.

SUITS ON CLAIMS

Sccetion 5 of the bill would give a c¢laimant who sufférs danaces
outsidce-the-locks the right to bring an action on his c¢laim in the
United States Digstrict Court for the Eastern District of Louisiann.
The claimant could exercise his right to bring suit if he considerca
himself aggrieved by the Commission's actions in reference to his
claim, If enacted, the provision would put "outsidemthe~focks" claim-
ants in the same position as persons cleining damages insidenthemlocks.
They currently have the right to bring a court action on ﬁheir claims
under the Act. 22 U.$.C. & 3776. The amendument would alﬁo return
the law concerning the right to bring suit on outside-the%loaks claims
essentially to what it was prior to the passage of the Paﬁama Canal
Act, Trom 7951 until September 30, 1979, the day before ehe effec-

1
tive date ot the Act, the Panama Canal Company, a wholly dwned Gov-

ernment corporation, operated the Canal. As is generally 'the case
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with respect to such corporations, the Company was subject;to suit

on all claims including vesscl claims for accidents outsidg—thewlocks
hs discussed below, court awards on disputed claims will ﬁe paid from
Comuission funds, not from the Trcasuary. |

SOURCE OF PAYMENT OF OUTSIDE-TNE-LOCKS VESSEL DAMAGE CLATMS

Costs of judgnents in cases brought against the Commnission for
outside-the~locks vessel damages would also be paid with fundsvappro—
priated or allotted from toll revenues for the Canal's muLnt enance
and operation if Congress makes the Commission subject to 'such suits
by enacting section 5 of H.R. 3953. Neither the judgmentffund nor
ithe gencral fund of the Treasury would be available to pay vessel
damage judgments without further legislation. Currently,iundor the
Act, inside~tho-locks vessel damage claims are paid from Qomml v sion
operation and mainteanznce funds, derived from Loll revenu4s, and not
from the judgment fund nor Lrom the general fund of the UKL ISUTY

Section 1416 of the Act (22 U, . B 3776) goveras c@prt actions
on vesscel damage claims. If amended as proposed, it woulﬁ providc
in relevant part:

"A claimant for damages pursuani to section * * % 1412

of this Act who considers himself aggrieved by the finding,
determination, or award of the Commission in reference to

his c¢laim may bring an action on the claim against tﬁe Com-
micsion in the United States District Court for the Eastern

District of Louisiana. * * * Any Judguent obtained against

the Comminsion in an aclion under this subchapter shall be




paid out of any moneys appropriated or allotted fox

the maintenance and operation of the Panama Canal."

(bmphasis added.)
Scction 1412, if amended, &ould authorize the Commission QO resolve
111 outside~the~locks claims administratively. Thus, the%hct would
specifically provide that Commission funds would be the p£yment
source of outside-the~locks claims judgments. This would be en-
tirely consistent with the overall intent of the Act that the Commis-
sion's operation of the Canal be self-supporting.

Since the Congress would have made a specific provision for the
payment of outside-the-locks vessecl damage judgments by enﬁcting
H.R. 3953 as proposed, the judgment fund would not be avaiﬁable to
pay them. 31 U.S8.C. 8 1304 governs the availability of thé Judgment
fund., Subparagraph (a) (1) of 31 U.S.C. € 1304 provides, ib effect,
that the judgment fund is not available To pay a judgment 1f poyvaernt
ig otherwisc provided for. IJn other words, if the Congrog% has pro-
vided funds to pay a particular type of judgment through ahthorizing
and/or appropriation legislation, then the judgment fund cannot, by
law, be used to pay that kind of judgment. Accbrdingly, Sance by on-
acting the amendment the Congress would be providing that Commission
operation and maintenance funds should be used to pay outs@deﬂthevlocks
vessel damage judgments, the judgment fund would not be av@ilablé to
pay thom. %

Also, if the Commission did not have sufficient funcs

to satisfy

1
i
|
a judgment rendered under scction 1416, the general fund mk the Treasury
i
|
|
|
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could not be used to pay the judgments nor could a court %ffectiﬁely

' , ]
order the general fund to be g0 used without'cOngragsiona§ action.
' ¥

1
Artaicte I, section 9, clause 7 of the Constitution providds in part,
: ' s

3
) . & '
"No moncy shall be drawn from the Treasury, but in conseguence of
. 1

4
) ] g § s B i
appropriations made by law * * *." Under this clause, the general

fund of the Treasury could not he used to pay section 1416 judgments

unlesas the Congress makes an appropriation from the fund for that pur-

pose. Nowhere in the Act or elsewhere in the bill is there any appro-

priation for the use of the general fund for the payment Qf vessel

damage judgments. Therefore, the general fund cannot be used for tho

payment of claims judgments and nothing in H.R. 3953 chandges this

conclusion, 'ne Congress would have to enact a gpecific appropriation

measure providing for payment Lrom the general fund of the Treasury

to auvlhorize thic source of paymcrt.

INSURANGE

Scction 6 of the bill would add a new section to the Act, section

1419, which would authorize the Commission to purchase insurance to

cover excessive amounts that it might be- liable to pay on claims aris-

ing from catastrophic marine accidents. This Office has

long held as

a matier of policy that agencies should not use their appropriated

funds to buy insurance without express statutory auvthority. (13 Conp.

i

Dec. 77% (1907); 19 Comp. Cen. 211 (1939); B-158766, Febrdary 3, 1977.)

The rationale for the rule ig that because of the Governmaont's vast

resources, it is generally more cconomical for it to be

than for it to purchase ireurance commercially.

a
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scli~insurer
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However, the self-insurance rationale is not applicable to

! :

{Lhe Cormmission becausce the Govermment's resources are not lintended
to be available to pay vessel damage claims resulting from cuch ac-

vidents,  The Comndssicn's operation of the Canal is intended to be

! .
cgelf-supporting., H.R. Rep. No. 473, 96th Cong., lst Sess. 59, re-

printed in 1979 U.8. Code Cong. & Ad. News 1137, 1141. In furtherance

of this zel f~support concept, Congress scet up the Comnigsion so that
ite cporating czpenscs arce compleioly coverced by its own revenues
generabtad by its operation of the Canal and other activitices. (Sce
B=206860, Junc 14, 1983 for a diccussion of the Commission's financial
systom.) Morcover, also consisbtent with the notion that tﬁe Commission
he self-supporting, as discussed carliecr, the Act now provides, and

if amended would continue to provide, that payments in sabtisfaction oi

vesuel damage claims {generally congideced an operating expense) is

o~

to be wade frow Commaission operatirgg expense funde,
It would therefore be inconsistent with the intent of the Panane
Conal Act to apply thoe self-~insurance policy to the Commission's

purchase of catastrophic insurance.






