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We are pleased to be here this morning to testify on 

H.R. 6225, a bill to validate all the currently existing 

reorganization plans. 

Mr. Chairman, we strongly enaorse this bill, with a few 

technical amendments which we have discussed with your staff. 

I understand tnat you intend at a later time to offer an 

amendment to H.R. 6225 in the nature of a substitute which 

addresses most of our concerns. 

In our view legislation of this kind is both timely ana 

necessary. Since 1932, Presidential authority to restructure 

the executive branch of government has been consistently 

conveyed in statutes containing a congressional control 

mechanism of the type commonly called a "legislative veto." 

Last year, in Immigration and Naturalization Service v. 

Chadha, U.S. , 103 S.Ct. 2764 (1983), the Supreme Court 

declared legislative vetoes generally to be unconstitutional. 

In so doing, it called into question the valiaity of some 200 

statutes. The Reorganization Act of 1977, now codified in 

title 5 at sections 901-912, is among them. By implication, 

all of the expired reorganization laws are also suspect as 

well. The Federal courts have already been asked to rule on 

the validity of reorganization plans promulgated under the 

authority in these questioned laws. 

As you know, the Court of Appeals for the Second Circuit 

recently declared Reorganization plan No. 1 of 1978, 92 Stat. 



3781, to be unconstitutional. EEOC v. CBS, Inc., No. 84-6063, 

slip op. (2d Cir. Aug. 28, 1974). As a consequence, it also 

found null and void the actions taken by Federal officials 

pursuant to authority conveyed by that Plan. The court did 

observe that the plan could be ratified by Congress, and that 

such ratification would validate the previously unauthorized 

Federal action. The court based this conclusion on a 1937 

Supreme Court decision which held that an Executive Order 

reorganizing the Shipping Board was ratified by the later ex- 

press statutory vesting of the Shipping Board's responsi- 

bilities in the Maritime Board. The court then enforced the 

Shipping Board's administrative order. Isbrandtsen-Moller 

Co. v. United States, 300 U.S. 139 (1937). The Second Circuit 

has stayed its decision in CBS until December 31, 1984 to give 

the Congress an opportunity to ratify the unconstitutional 

Plan. 

The decision discussed above accounts in part for the 

urgency for ratification, but does not fully explain the 

necessity for ratification. There is considerably more at 

stake here than the validity of one Plan. 

If pursued, the logical extension of the CBS decision 

could invalidate Federal actions taken under any of the 86 
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reorganization plans which have been implemented since 1949, 

as well as the earlier-promulgated plans and any surviving 

reorganizations accomplished by Executrve Order in the 

1930’9. To determine the constitutional viability of such 

Federal actions, it would be necessary in each case to 

determine whether the particular plan had been ratified by an 

explicit reference to its content In a later statute. 

Mr. Chairman, vast amounts of authority have been created 

and shifted by reorganization plans over the years. We have 

prepared three charts which outline some of the major changes 

accomplished by reorganization plans. Just a few examples 

drawn from the charts will illustrate the breadth of authority 

involved. Agencies created by reorganization plans include, 

the Department of Health, Education and Welfare, The Office of 

Management and Budget, the Office of Personnel Management, and 

the Federal Emergency Management Agency. Functions which have 

been transferred between agencies include the administration 

of immigration and naturalrzatlon laws, the control of mineral 

deposits on Federal lands, and urban mass transportation. 

Perhaps the most frequently reorganized segment of the 

executive branch has been the Executive Okflce of the Presi- 

dent. The Nat,ional Security Council and the Council of Eco- 

nomic Advisers are two groups which remain in the Executive 
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Office. They were created by and transferred to the Executive 

Office by reorganization plans. Others, the Office of Emer- 

gency Preparedness, the Office of Telecommunications Policy, 

and the Domestic Council, to name a few, were created, abol- 

ished and their functions transferred to other executive 

agencies-- all by reorganization plan. 

Ironically, the District of Columbia Council, D.C.'s 

first organ of self-government was createa by reorganization 

plan. The later D.C. Home Rule Act, which might have ratified 

the Plan, has been challenged in court because it contains a 

legislative veto. 

In addition, there remains yet another unaccounted for 

variable in this situation. It is clear from the CBS decision 

that continued appropriations for an activity do not consti- 

tute a sufficient expression of congressional ratification. 

The mention of the questioned activity in a substantive law 

can effectively ratify it, according to the Supreme Court in 

Isbrandtsen-Moller Co. However, the Supreme Court ninted 

rather broadly in that opinion that it might have reached a 

different result had substantive rights (not merely an admin- 

istrative order to file documents) been affected. This leads 

us to question whether the mere updating or conforming of 
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statutory references to reorganized entities would be suffici- 

ent ratification to bind parties whose substantive rights have 

been affected by reorganizations. It may well prove that the 

express intent to ratify the content of the plans must be 

demonstrated. H.R. 6225 would provide a clear expression of 

intent to ratify the contents of existing reorganization 

plans. Moreover, no comprehensive, systematic effort has ever 

been made to revise statutes altered or affected by the 

reorganization plans. We cannot even begin to predict how 

many reorganized functions (both critical and insignificant) 

remain unratified at this time. 

Mr. Chairman, our examples plainly show the tidal wave of 

confusion which could engulf Federal officials in all three 

brancnes if effective comprehensive ratification of currently 

existing Reorganization Plans is not undertaken. The time 

frame established by the Second Circuit also necessitates 

prompt action on this matter. When implemented, the reorgani- 

zation plans were uniformly and legitimately believed to be 

effective. The results which might obtain if Congress does 

not ratify the plans could be harsh on parties whose substan- 

tive rights are affected, extraordinarily delicate for Federal 

officials who continue to exercise authority conveyea by re- 

organization and unusually difficult for the judicial branch 
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. to sort out. We hope the Congress will avoid this legal 

morass by promptly ratifying the existing reorganization 

plans. 

Of course, H.R. 6225 will not, nor was it intended, to 

provide a sound constitutional basis for future reorganization 

plans which the President wishes to propose. It will be 

necessary to provide new reorganization authority to the 

President to promulgate such plans which does not contain the 

legislative veto provision which the courts have struck down. 

H.R. 1314 or similar legislation would accomplish this pur- 

pose. We hope that the Senate will consider it favorably in 

the near future. 

I will now be pleased to answer any questions. 
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