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BY THE COMPTROLLER GENERAL

Report To The Congress

OF THE UNITED STATES

Changes Needed To Deter Violations
Of Fair Labor Standards Act

The Fair Labor Standards Act, established to
protect the wages of American workers, is not
adequately accomplishing its objective. Em-
ployers who violate certain provisions of the
act are not penalized either because penalties
do not exist or because existing ones are not
used as often as they should be.

The Department of Labor is also lax in recov-
ering maximum back wages permitted by stat-
ute, and by not seeking interest Labor does
not restore, to the maximum extent, the full
value of illegally withheld wages. When some
illegally withheld back wages are not restored
to employees, employers profit because the
statute of limitation relieves them of this
obiigation,

This report contains recommendations to

--strengthen Labor’s enforcement pro-
gram to deter employers from vio-
lating the Fair Labor Standards Act
and

--improve Labor’s ability to recover the
full amount of back wages illegally
withhetd from employees.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON D.C. 20548

B-201792

To the President of the Senate and the
Speaker of the House of Representatives

This report describes the Department of Labor's problems in
administering the Fair Labor Standards Act and recommends legis-
lative and administrative changes needed to deter recordkeeping,
minimum wage, and overtime viclations of the act and prevent em-
ployers from retaining back wages owed to employees. We made
this review to determine if Labor's administration of the act
effectively deterred employers from violating it and, if not,
to propose actions for improving compliance and for recovering
illegally withheld wages.

Copies of this report are being sent to the Secretary of
Labor; the Attorney General; the Director, Office of Management
and Budget; and other interested parties.

Acting Comptroller General
of the United States



COMPTROLLER GENERAL'S CHANGES NEEDED TO DETER VIOLATIONS
REPORT TO THE CONGRESS OF FAIR LABOR STANDARDS ACT

The Fair Labor Standards Act of 1938 sgets
standards for recordkeeping, minimum wage,
overtime pay, and other protectiocons for about
60 million workers in over 4.1 million estab-
lishments engaged in interstate and foreign
commerce. Noncompliance with the act--
particularly the minimum wage provisions--can
severely harm low-wage workers by causing their
income to be substantially below the poverty
level. While the act does protect employee
wages when employers voluntarily comply, there
are insufficient deterrents to discourage em-
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tive and statutory limitations can prevent the
Department of Labor from fully recovering wages
illegally withheld. (See pp. 1, 8, 23, and
45,)

2
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DETERRENTS INEFFECTIVE OR NONEXISTENT
TO DISCOURAGE RECORDKEEPING VIOLATIONS

For one of the most important requirements under
the act--recordkeeping-~there are no civil penal-
ties and although criminal penalties exist for
willful recordkeeping violations, they are not
used. Adequate records are essential to deter-
mine whether employers are complying with the

act and how much illegally withheld back wages
are owed to employees.

Without these basic wage records, the intent
of the act cannot be fully carried out. It is
to an employer's advantage not to maintain
adequate records so that violations cannot be
identified and back wages cannot be accurately
computed-—thus, employers profit at the expense
of their employees. (See p. 8.)

GAO found that recordkeeping violations are ex-
tensive and that they often hamper Labor's
ability to document and recover the full amount
of back wages owed to employees. Labor often
settles cases for less than the estimated amounts
due when employers who have violated recordkeep-
ing provisions dispute the compliance officers'
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back wage estimates. While a compliance of-
ficer's estimates may not accurately reflect the
back wages actually owed employees when records
are not available, employers often appeared to
profit when settlement negotiations substan-
tially reduced the amounts restored to employ-
ees. Labor officials agreed that difficulties
proving the extent of violations, due to inade-
quate records, are major factors in Labor's deci-
sion not to take cases to trial, thus causing
negotiated settlements for less than the full
amount of back wages due. (See pp. 8 and 9.)

GAO believes penalties for violating recordkeep-
ing provisions are essential and that Labor should
be authorized to assess civil penalties. Because
of the extensive time required to complete cases
in many district courts, the low priority given
to Fair Labor Standards Act cases, and the re-
luctance of Labor's Office of the Solicitor to
pursue court cases under these circumstances,

GAO also believes a formal administrative pro-
cess is necessary to assure fast action while
still providing the due-process protections now
afforded employers.

Formal hearings, conducted under the Administra-
tive Procedure Act, are presently used to
adjudicate penalties in many other regulatory
cases. Such hearings would fully protect the
employer's due-process rights by providing for

an impartial hearing officer (an administrative
law judge), a verbatim transcript of the proceed-
ings, and the right to appeal adverse decisions
to the courts where cases would be reviewed under
the substantial evidence rule. Under the rule,
Labor's decision would be set aside if the courts
find the decision to be unsupported by substan=-
tial evidence. (See pp. 17 and 18.)

DETERRENTS INEFFECTIVE OR NONEXISTENT
TO DISCOURAGE WILLFUL MINIMUM WAGE AND
OVERTIME VIOLATIONS

The basic provisions of the Fair Labor Stand-
ards Act require employers to pay minimum wages
and overtime, but there are no civil money pen-
alties for violating the act. Although criminal
and liquidated damage penalties exist for will-
ful violations of the act by employers, they
have not been used extensively. Labor can also
obtain a court order requiring an employer to
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comply with the act's minimum wage and overtime
provisions. However, even if such orders are
later violated, officials in the three regicnal
solicitors' offices in the GAO review advised
that monetary penalties for civil contempt gen-
erally are insignificant. (See p. 23.)

GAC found that many employers appear to have
willfully violated the act and that current en-
forcement actions have not resulted in penal-
ties that would deter these violations. (See
p. 23.)

Many employers repeatedly violate the same
sections of the act, and others apparently
falsify or conceal records. Both actions
strongly indicate that the violations are will-
ful. For example, GAO's nationwide question-
naire, which was completed by Labor's compli-
ance officers for 4,022 cases closed adminis-
tratively in June 1979, showed that in 244
cases (or 6 percent) violators had apparently
falsified or concealed records. In addition,
GAO's review of

--about 75 percent of Fair Labor Standards Act
cases closed in three Labor regional solici-
tors' offices in fiscal year 1978 showed that
86 of 230 employers (or 37 percent) had at
least one prior violation of the act,

-~cases administratively closed during June and
July 1979 at six Labor area offices showed
that 90 of 433 employers (or about 21 percent)
had violated the act at least once before, and

--65 cases closed during fiscal year 1978, after
having been filed in court, showed that
regional solicitors alleged that employer
violations were willful in 37 (or 57 percent)
of the cases.

Compliance officers and regional solicitor of-
ficials agreed that willful violations are ex-
tensive. Although the act includes both a crim-
inal penalty and a liquidated damage penalty

to discourage employers from violating the mini-
mum wage and overtime pay provisions, these
sanctions are rarely used. (See pp. 23 to 26.)
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Criminal penalties

Criminal penalties may be sought against will-
ful violators of the act with fines up to
$10,000 and, after a second conviction, impris-
onment of not more than 6 months. Until re-
cently, solicitors in the three Labor regional
offices had not sought criminal penalties
against willful violators in at least the last
10 years. Labor officials explained that,
overall, criminal sanctions are rarely sought
because:

-~-Department of Justice attorneys do not have
a high regard for Fair Labor Standards Act
cases and would be hesitant to prosecute them.

--Filing criminal suits reduces Labor's ability
to recover employee back wages.

Five of the seven U.S. attorneys GAQ inter-
viewed stated they would be willing to crim-
inally prosecute Labor cases. They agreed that
prosecuting cases criminally could delay back
wage recoveries, but noted that, by coordinat-
ing the timing of criminal and civil suits,
delays can be minimized.

After GAO brought these discussions to Labor's
attention, solicitor officials agreed to explore
the possibility of making more use of criminal
sanctions. Subsequently, one regional office
sent two criminal suits against employers to

the U.S. attorney for action. GAO believes
Labor should continue to use criminal sanctions
after consulting with Justice officials to
coordinate litigation strategies. (See pp. 26
to 32.)

Ligquidated damage penalties

The Fair Labor Standards Act was amended in
1974 so that Labor could bring action in any
court of competent jurisdiction to recover
from employers the amount of unpaid minimum
wages or overtime compensation and an equal
amount as liquidated damages. GAO found that
several factors limit the usefulness of this
sanction and that regional solicitors have
seldom sought liquidated damage penalties
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against employers who willfully violate mini-
mum wage and overtime compensation require-
ments. As a result, habitual or flagrant
violators receive no harsher treatment than
do employers who inadvertently violate the
act. (See p. 32.)

Liquidated damages are not an effective way to
impose damages because they must be imposed by
the courts, usually after a district court trial.
Traditionally, however, few civil cases reach
trial in the district courts. As a result, penal-
ties are obtained in very few cases, and violators
are not being deterred. During the year ended
June 30, 1979, only 4.4 percent of the 1,175 Fair
Labor Standards Act cases disposed of by the U.S.
district courts, nationwide, reached trial where
liquidated damages could have been awarded.

(See pp. 32 to 38.)

Labor sclicitor officials, district court chief
judges, and administrative law judges agreed that
few Fair Labor Standards Act cases reach district
court for trial. Solicitor officials cited the
lengthy wait for trial required in some courts,
their reluctance to bring cases before a jury,
evidence problems due to inadequate records,
limited resources to pursue more cases to trial,
and the low priority in district courts as the
major factors that discourage them from pursu-
ing cases to trial. Regional solicitors also
noted that, in the few cases that have reached
trial, the damages awarded were disappointingly
small. (See pp. 38 to 41.)

To reduce the number and severity of violations
of the act, GAO believes civil money penalties
assessed by Labor should be substituted for
Labor's authority under section 16(c) of the

act to seek ligquidated damages. Labor should

be given the authority to assess a c¢civil money
penalty to deter minimum wage and overtime viocla-
tions. Labor should be able to assess penalties
that are sufficient to deter minimum wage and
overtime violations. (See pp. 41 and 42.)

GAO believes that the rights of the employers

can be protected effectively by giving employers
the right to appeal Labor's back wage computa-
tions and penalty assessments at formal adminis-
trative hearings before administrative law judges.
(See p. 42.)



WAGE RECOVERIES HAMPERED BY TIME
AND ADMINISTRATIVE PRACTICES

While penalties are important to deter violations
of the minimum wage and overtime provisions, re-
covering illegally withheld employee wages is
also important. To effectively deter violators,
Labor's enforcement efforts should eliminate any
benefits employers gain from their violations.
Therefore, Labor should maximize back wage re-
coveries, including interest, which helps to make
employees whole for the period during which back
wages were illegally withheld. (See p. 45.)

Back wages lost due to running of
statute of limitations

The statute of limitations, established by the
Portal-to-Portal Pay Act of 1947, restricts an em-
ployer's obligation to repay employees back wages
to a 2-year period for nonwillful violations and
3 years for willful violations. Parts or all of
the statutory periods may expire before an em-
ployer waives the right to claim the statute of
limitation or before Labor files legal action in
a district court. Either action stops the run-
ning of the statute (referred to as "tolling of
the statute"). The reductions in back wages that
employees can recover due to the passage of time
are referred to as "back wages lost to the run~-
ning of the statute." Considerable time usually
passed from the date compliance officers started
their investigations to the date when regional
solicitors filed suit against employers and, as

a result, back wages were lost due to the running

of the statute of limitations. (See pp. 46 to
49.)

Although Labor may reduce amounts lost due to
the running of the statute by filing cases in
court earlier, its limited enforcement authority
will continue to prevent recovery of full back
wages due employees because time will continue
to pass between the date a violation is iden-
tified and the date the case is filed in court.
Current delays in tolling the statute are due

to the time taken to

--negotiate cases with the employer at the
Labor area office and at the regiocnal solici-
tor's office and
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--analyze the case and file suit in district
court.

The most effective time to toll the statute is
when Labor determines that a violation occurred
and computes the amount of back wages owed. GAO
believes Labor should be given the authority to
determine that a viclation has occurred and to
assess the amount of back wages due employees
with the tolling of the statute of limitations
at that point. GAO alsoc believes that the rights
of the employers can be protected effectively

by giving employers the right to appeal Labor's
assessments at formal administrative hearings
before Labor administrative law judges. (See
pp. 49 and 50.)

Administrative practices

Several administrative practices followed by
Labor also limit the back wages employees
eventually recover.

--Labor rarely seeks the third year's back
wages (allowed under the act when violations
are willful). (See pp. 50 and 51.)

—--Labor rarely updates investigaticns to re-
cover additiconal back wages that are some-
times illegally withheld by an employer be-
tween the date an investigation ends and the
date an employer agrees to comply. (See
pp. 51 to 55.)

--Labor does not have a program to follow up
on employers with a history of violations to
assure that proper wages are paid in the
future. (See pp. 55 to 57.)

--Labor does not routinely seek interest for
employees whose wages have been illegally
withheld for long periods of time. (See
pp. 57 to 592.)

RECOMMENDATIONS

GAO is recommending to the Congress that
it amend the Fair Labor Standards Act to

--give Labor authority to assess civil money

penalties large enough to deter recordkeep-
ing vioclations,
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--eliminate the section 16(c) liquidated damage
provision of the act and in its place give Labor
authority to assess civil money penalties large
enough to deter minimum wage and overtime viola-
tions, and

-~give Labor authority; to formally assess a viola-
tion of the act as well as the amount of ille-
gally withheld back wages, including interest.

Amendments to the act should also provide for a
formal administrative process to adjudicate cases
when employers appeal Labor's assessments. In
addition, GAO is recommending to the Congress
that it amend section & of the Portal-to-Portal
Pay Act of 1947 so that the statute of limita-
tions tolls when a violation of the Fair Labor
Standards Act is formally assessed by Labor.

GAO is recommending to the Secretary of Labor
administrative changes needed to strengthen La-
bor's enforcement program in corder to deter em-
ployers from violating the Fair Labor Standards
Act and to improve Labor's ability to recover
the full amount of back wages illegally withheld
from employees. (See pp. 18, 42, 60, and 61.)

AGENCY COMMENTS

GAO received comments from the Departments of
Labor and Justice, the Administrative Confer-
ence of the United States, the Minimum Wage
Study Commission, the Administrative Office of
the United States Courts, and the Chief Judge

of the United States Court for the Northern
District of Illinois (see apps. III through VIII).
Except for Labor's and the Administrative Office
of the United States Courts' comments, the agen-
cies' comments endorsed the report and recom-
mendations. The Administrative Office of the
United States Courts had no comments on the
draft report as a whole but stated that, if
GAO's recommendations are implemented, an in-
crease in the Federal courts' workload might

be expected. Labor did not comment on GAO's
legislative recommendations and either d4id not
concur with or declined to implement recommenda-
tions made to the Secretary of Labor. The agen-
cies' comments and GAO's evaluation of them are
included on pages 18 to 22, 43, 44, and 61 to 65.)
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CHAPTER 1

INTRODUCTION

The Fair Labor Standards Act {(FLSA), enacted in 1938 and
amended several times, sets standards for recordkeeping, minimum
wage, overtime pay, and other protections for workers of firms
engaged in interstate and foreign commerce. From 1938 to 1979
the number of employees covered under the act rose from 11 million
to about 60 million in over 4.1 million private establishments.

Noncompliance with FLSA requirements-—-particularly the minimum
wage provision--can severely harm low-wage workers who need a de-
cent wage to provide themselves and their families with life's ne-
cessities. Although minimum wage increases have resulted in higher
earnings for employees, the 1980 minimum of $3.10 per hour provided
only full-time year-round nonfarm workers with B7 percent of the
amount needed to maintain a minimum standard of living for a family
of four at the poverty level. Consequently, effective administra-
tion and enforcement of FLSA by the Department of Labor is needed
to assure the ecconomic well-being of low-wage earners.

FAIR LABOR STANDARDS ACT PROVISIONS

All employees of certain enterprises having workers engaged
in interstate commerce, producing goods for interstate commerce, or
handling, selling, or otherwise working on goods or materials that
have been moved in or produced for such commerce by any person are
covered by FLSA. The act covers other specific groups of workers,
such as domestics. Criteria, such as minimum annual gross volume
of sales a business does or the type of business engaged in, are
used to determine whether an enterprise is covered by the act.

Many enterprises not covered by FLSA may be covered by State labor
laws.

Exemptions from the act

Some employees are excluded from the minimum wage or overtime
provisions, or both. For example, executive, administrative, and
professional employees who meet prescribed duty and salary tests
are exempt from both minimum wage and overtime provisions.

Minimum wage and overtime rates

All employees covered by the act's minimum wage provisions
must be paid at least $3.35 an hour effective January 1, 1981. 1In
some instances, employers are allowed credits toward the minimum
wage, such as for tipped employees, defined as those who customarily
and regularly receive more than $30 monthly in tips. The employer
may consider tips as part of wages, but such a wage credit must not
exceed 40 percent of the minimum wage.



The act generally requires that employees covered by overtime
provisions be paid at least 1-1/2 times their regular rate of pay
for all hours worked in excess of 40 in a workweek.

Recordkeeping regquirements

Employers are required to make and preserve records of wages,
hours, and employment practices needed by Labor to enforce the act.
An employer subject to FLSA must maintain records which include
(1) perscnal employee information, such as name, occupation, sex,
and home address, {2) time and day on which the employee's workweek
begins, (3) employee's regular rate of pay and hours worked, and
(4) straighttime and overtime compensation.

In addition to these basic requirements, employers must keep
special information for certain employees. For example, emplovyers
who credit tips toward minimum wages must keep a record of the
amount of tips employees receive each month.

Remedies against FLSA vioclators

Several remedies are available against employers who violate
FLSA. Employees can bring suit against employers under section
16 (b) of the act and the Secretary of Labor can bring suit under
sections 1l6(c) or 17 to recover back wages. Criminal suits may be
sought by the Secretary of Labor under section 16(a), but criminal
proceedings may be brought only by the U.S. Attorney General.

Suits by employees

Any employee or group of employees may file suit against an
employer under section 1l6(b) to recover the amount of unpaid mini-
mum wages and overtime compensation plus an equal amount as liqui-
dated damages. If Labor has already initiated legal action seeking
back wages and an injunction or liquidated damage against an enter-
prise, employees are barred from also filing suit. Employees who
win suits are entitled to recover reasonable attorney fees. The
court may deny or partially award liquidated damages if it finds
that the employer acted in good faith and believed he did not vio-
late FLSA.

Liquidated damage suits by Labor

Labor may file suit against an employer under section 16(c)
to recover unpaid minimum wages and overtime compensation plus an
equal amount as liquidated damages. Acccording to the act, funds
recovered as a result of this suit for any employees Labor cannot

locate must be deposited in the U.S. Treasury as miscellaneous
receipts.



Injunction suits by Labor

Labor may file suit under section 17 against an employer to
restrain future violations, including recordkeeping violations,
and to recover unpaid wages. Although penalties are not available

under this section, suits under this section of the act have the
following features:

--Employers are not entitled to jury trials.
--Labor can recover back wages.

--Injunctions can be cobtained against any employer violating
the act regardless of the intent of the violation.

--Injunctions continue indefinitely, leaving employers open
to contempt proceedings if future violations occur.

If found guilty of contempt for a subsequent violation, employers
may have to pay monetary penalties. Imprisonment of employers is
also possible but these penalties are rarely used.

Criminal suits by the Department of Justice

Criminal suits may be brought against employers only by the
Attorney General of the United States; however, Labor's Office of
the Solicitor must first recommend cases for criminal prosecution.

Labor may initiate such criminal penalties against employers
under section 1l6(a) for willful violations of FLSA wage and hour
provisions. Employers found guilty of a first offense are subject
to a fine of not more than $10,000. Second-time offenders may be
punished by both a fine and imprisonment of up to & months. Unlike
civil suits--which are subject to a 2- or 3-year statute of
limitations--criminal suits can be filed within 5 years of the time
viocolations are committed. Recovery of illegally withheld wages is
not provided for under this section.

ADMINISTRATION AND ENFORCEMENT OF FLSA

Administration and enforcement of FLSA is the responsibility
of Labor's Wage and Hour Division and Office of the Solicitor. The
Wage and Hour Division investigates firms subject to the act to
determine compliance, and the Office of the Solicitor enforces the
act in district courts. Labor administrative officials and Office
of the Solicitor attorneys are located in Washington, D.C., and
10 regional offices. Labor has over 1,000 compliance officers sta-
tioned nationwide in 89 area offices and 261 field stations.

FLSA enforcement is conducted by compliance officers who have
authority to investigate and gather data on wages, hours, and other



employment conditions or practices to determine compliance with

the act. When violations are found, these officers recommend res-
titution of back wages to affected employees and also may recommend
changes in employment practices.

Compliance officers can investigate and examine the payroll
practices and records of any establishment covered by FLSA. Labor
initiates most FLSA investigations on the basis of employee wage
complaints. In addition to identifying the various types of FLSA
violations, compliance officers must also compute the amount of
minimum wage and overtime pay illegally withheld. Labor cannot
assess penalties against employers found violating FLSA or require
them to pay back wages illegally withheld.

The Office of the Scolicitor is responsible for initiating
legal action against employers or settling FLSA cases that are not
resolved by the Wage and Hour Division. Usually these cases in-
volve employers who refuse to pay the employee back wages found
due or who fail to provide an assurance of future compliance. The
Office of the Solicitor includes regional solicitors, who represent
the Secretary of Labor in district court appearances and appeals,
except for criminal cases, and conduct negotiations with employers.

EXTENT OF NONCOMPLIANCE WITH FLSA

Labor's investigations of establishments demonstrate that non-
compliance with FLSA recordkeeping, minimum wage, and overtime
provisions is a serious and continuing problem. Labor is able to
investigate annually only a small percentage of firms covered by
the act. For example, in 1979 Labor investigated less than 2 per-
cent of the 4.1 million establishments with paid employees subject
to FLSA provisions. The number of covered establishments was last
determined by Labor in 1977. Although Labor attempts to act on
all FLSA complaints received, the complaint backlog has remained
fairly constant--between 21,000 and 25,000--during the 3 fiscal
years ended 1979. Results of Labor investigations of establish-
ments in fiscal years 1978 and 1979 are shown on the next page.



1978 1979

—— e s e

Number of FLSA investigations conducted 61,239 75,153

Number of establishments in violation of
minimum wage provisions 30,519 35,251

Number of employees affected by minimum
wage violations 378,363 425,956

Number of establishments in violation
of overtime provisions 25,029 29,623

Number of employees affected by overtime

violations 263,723 287,540
Back wages due {minimum wage

and overtime) $91,726,521 $123,996,372
Back wages restored (note a) $59,160,672 § 73,396,356

E/Represents money employers agree to or are ordered to pay back to
employees. Wages actually repaid can be significantly less than
wages reported as restored because Labor considers wages restored
if the employer made a valid attempt to restore them even if the
employees did not receive the wages.

Despite the adverse effect illegal wage underpayments have on
employees, Labor obtained only restoration, in the 2 fiscal years
shown above, for about 60 percent of the amount cof back pay found
due. l/ Labor attributes the differences between the amounts found
due employees and amounts restored largely to cases in which em-
ployers refused to pay employees and which Labor found unsuitable
for litigation. Many cases appear to be unsuitable for litigation
because of recordkeeping violations. These violations also limit
Labor's ability to prove the extent of minimum wage and overtime
violations in cases that are litigated.

OBJECTIVES, SCOPE, AND METHODOLOGY

We made this review to determine whether Labor's administration
and enforcement of FLSA effectively deterred employers from violating
the act and what actions can be taken to increase compliance with
the act and to improve the recovery of illegally withheld wages.

1/The actual percentage of restorations to back wages found due
cannot be computed for specific years since annual restoration

figures include amounts recovered in cases investigated in prior
fiscal years.



We reviewed Labor's enforcement policies and procedures at
the national Wage and Hour Division and Office of the Solicitor.
We also performed work at the regional Wage and Hour Division and
regional solicitor offices in Boston, Chicago, and Dallas and at
15 area offices in these regions. The regions selected provided
broad geographic coverage and included areas in which many low-wage
earners were located. We interviewed nine U.S. district court
chief judges, seven U.S. attorneys, and two administrative law
judges to obtain their views on FLSA cases and suggestions for im-
proving the process used to litigate these cases. We also dis-
cussed with officials of the Office of the Chairman of the Admin-
istrative Conference of the United States 1/ the appropriateness
of an administrative civil penalty process. Additionally, several
studies and reports on alternative litigation methods were
reviewed.

We identified several problems relating to Labor's limited
enforcement authority and inability to impose effective penalties.

To demonstrate the extent of these problems and their impact on
FLSA enforcement, we:

—--Prepared and administered a nationwide questionnaire which
was completed by Labor's compliance officers for 4,022 FLSA
cases which had monetary findings and were closed adminis-
tratively in June 1979. (See app. I.)

--Reviewed a random sample of 75 FLSA cases closed by three
regional solicitor offices in fiscal year 1978. These cases,
which account for about 25 percent of the cases closed by
these offices during the year, were reviewed in depth to

ascertain the effectiveness of the Office of the Solicitor's
litigation actions.

--Reviewed 230 cases, or about 75 percent of FLSA cases closed
by three regional solicitor offices in fiscal year 1978 to

1/The Conference was established by the Congress to assist the
President, the Congress, administrative agencies, and executive
departments in improving existing administrative procedures, in-
cluding achievement of needed regulatory reform. The Conference
has 91 members with 55 from the Government and the rest from the
private sector including academic and public interest groups. It
is responsible for conducting studies of the efficiency, adequacy,
and fairness of present procedures by which the Federal adminis-
trative agencies and executive departments determine the rights,
privileges, and obligations of private persons. On the basis of
such studies, the Conference issues formal recommendations for
improvements and encourages implementation of recommendations
through appropriate agency, congressional, or judicial action.



determine the number of cases involving repeat violations.
The 230 cases represent all FLSA cases closed for the 15
area offices covered by our review.

--Reviewed all 378 cases closed during June and July 1979 at
six area offices in three regions to determine the extent
of repeat violations of the FLSA.

--Judgmentally selected and reviewed 32 cases rejected by
regional solicitors to determine to what extent the statute
of limitations influenced decisions to reject cases.

Our questionnaire was developed and pretested in full coopera-
tion with Wage and Hour Division officials and was sent to all 89
Wage and Hour Division area offices and their 261 field stations
covering all 50 States, Guam, Puerto Rico, and the Virgin Islands.
The 4,022 responses represent, insofar as we can determine, 100
percent of the universe of FLSA cases having mconetary findings and
closed administratively in June 1979, a month believed by Labor
officials to be typical and generally representative of FLSA en-
forcement activity in fiscal year 1979.

The FLSA cases selected for onsite review were the result of
applying various sampling techniques ranging from judgmental sam-
ples to random samples to selecting the entire universe at the
specific offices we visited. Because of these varying samples and
the relatively few cases involved at each location, it would be
inappropriate to statistically project our case review results to
the more than 30,000 FLSA violation cases identified annually by
Labor's investigations. However, the data gathered through our
nationwide questionnaires corroborated the FLSA enforcement and
litigation problems identified in our case reviews.

We therefore believe that cur questionnaire respohnses, coupled
with the extensive onsite interviews and case reviews in the
selected regional, area, and field offices, provide a very broad
representative data base to evaluate the efficiency and effective-
ness of FLSA enforcement and related litigative activities nation-
wide.



CHAPTER 2

DETERRENTS INEFFECTIVE OR NONEXISTENT

TO DISCOURAGE RECORDKEEPING VICLATIONS

For one of the most important requirements under the Fair
Labor Standards Act--recordkeeping--there are no civil penalties.
Also, the existing criminal penalties for willful recordkeeping
violations are not used. Regional solicitors can obtain a court
injunction requiring an employer to maintain records in accordance
with the act. However, even 1f such orders are subsequently viol-
ated, officials in the three regional solicitors' offices in our
review informed us that monetary penalties for civil contempt of
these court orders generally are insignificant.

Adequate records are essential to determine whether employers
are complying with the act and how much illegally withheld back
wages are owed to employees. In fact, recordkeeping violations
are extensive and often hamper Labor's ability to document and
recover the full amount of back wages owed to employees. Without
these basic wage records, the intent of the act cannot be fully
carried out. Without appropriate recordkeeping penalties, it is
to an employer's advantage not to maintain adequate records so
that violations cannot be identified and back wages cannot be
accurately computed. In that way, employers profit at the expense
of their employees.

We believe that penalties for violating recordkeeping pro-
visions are essential and that Labor should be authorized to
assess civil penalties. 1In addition, because of the (1) extensive
time required to complete cases, including FLSA cases, in many
district courts, (2) low priority given to FLSA and many other
civil cases, and (3) reluctance of Labor's Office of the Solicitor
to pursue court cases under these circumstances, we believe a
formal administrative process--such as is presently used to ad-
judicate civil penalties in many other regulatory cases—--is neces-
sary to assure faster action while still providing the due-process
protections now afforded employers. This formal administrative
process should also be used to adjudica-e other civil money penal-
ties needed to deter violations of the act's minimum wage and
overtime provisions. (See ch. 3.}

MANY EMPLOYERS INVESTIGATED BY LABOR VIQLATED
FLSA RECORDKEEPING PROVISIONS

Recordkeeping violations are extensive and often hamper
Labor's ability to document and recover the full amount of back
wages owed to employees. In our nationwide questionnaire which
was completed by Labor's compliance officers for the 4,022 cases
which had monetary findings and were closed administratively in



June 1979, compliance officers reported that 1,965 cases (or

49 percent) contained FLSA recordkeeping violations. In 766 (or
39 percent) of the cases with recordkeeping violations (19 percent
of the 4,022 violations), the compliance officers reported that
the lack of records hampered the investigation from a great to a
very great extent.

Further, in 244 cases, or about 12 percent of the cases with
recordkeeping violations (about 6 percent of the 4,022 violations),
the compliance officers noted evidence that the employer falsified
or concealed records. Compliance officers told us that their in-
vestigations were hampered to a "great" or "very great" extent in
about 76 percent of these 244 cases. Our more detailed review of
75 cases closed by regional solicitors during fiscal year 1978
showed that 55 employers (or 73 percent) had violated the act's
recordkeeping provisions. In 43 of these cases, because of the
recordkeeping violations, compliance officers had difficulty docu-
menting the extent of the violations.

MANY EMPLOYERS UNJUSTLY GAIN
FROM RECORDKEEPING VIOLATIONS

When employers disregard FLSA recordkeeping provisions, com-
pliance officers must base estimates of back wage violations on
whatever records are available and on employee statements. Without
records to suppeort estimates, employers can hold out for smaller
or no back wage restitutions knowing that Labor will have diffi-
culty proving the accuracy of estimates in court. Consequently,
cases are closed both in Labor's area offices and in regional
solicitor offices with either no restitution or less than full
restitution of employee back wages.

Of the 4,022 cases from our nationwide questionnaire, 472 were
settled and closed within area offices with either no recoveries
or less than full recoveries of back wages estimated by compliance
officers. They stated that, in 323 of the 472 cases, recordkeeping
violations were present and that these vioclations hampered their
investigations to a "great" or "very great" extent in 50 percent
or 161 of the cases. The 323 cases had a total of $982,197 in
back wage findings applicable to 4,771 employees, but only $344,283
(or 35 percent) was partially restored to 2,232 employees. The
other 2,539 employees did not receive any back wages that were
determined by compliance officers to have been illegally withheld.

The following cases, taken from the 4,022 cases, illustrate
the difficulties compliance officers encounter in developing FLSA
monetary violations during investigations when employers maintain
little or no records. None of the following cases was forwarded
to regional solicitors for review and, accordingly, the employers
were not penalized for recordkeeping violations. On the basis of
their investigations, compliance officers reported that:



--An employer had minimum wage violations estimated at $530
owed to 7 employees, overtime violations of $545 owed to
13 employees, and recordkeeping violations. The employer
agreed to pay all back wages found due. The compliance
officer noted that the findings would have been increased
to a very great extent if the investigation had not been
hampered by recordkeeping viclations. He commented that
Labor "* * * needs a case to be tried on recordkeeping
alone. As in this case, a garment industry, back wages
were very conservatively estimated on the basis of employee
statements. The more the garment industry in this area be-
comes aware that lack of records means less back wages, the
more reason they have to not keep records. I had one case

where an employer stopped keeping payroll records after a
first investigation * * * "

--An employer had minimum wage violations estimated at
$10,000 owed to 77 employees and recordkeeping vicolations.
The employer agreed to pay all back wages found due. The
compliance officer noted, however, that because of a com-
plete absence of records, the effective rate of pay for
employees had to be established by circumstantial evidence
which greatly affected the employees adversely. He added
that civil money penalties for recordkeeping violations
would have been appropriate in this case.

-~An employer had minimum wage and overtime violations esti-
mated at $11,200 owed to 73 employees and recordkeeping
violations. The employer agreed to pay all back wages
found due. The compliance officer noted that the employer
kept no wage records at all and, therefore, the hours
worked were totally reconstructed. In this case, the com-
pliance officer noted that the findings would have been
increased to a very great extent if the investigation had
not been hampered by recordkeeping violations.

~--An employer had overtime violations estimated at §1,025
owed to 11 employees and recordkeeping viclations. The
compliance officer noted that the investigation was ham-
pered to a great extent because of the recordkeeping
violation. He added that the employer's failure to record
hours worked was used as a basis to dispute Labor's re-
constructed hours. As a result, only $770 of the $1,025

finding was restored to 1l employees when the case was
closed.

--An employer had minimum wage violations estimated at $4,030
owed to 125 employees, overtime violations of $238 owed to
2 employees, and recordkeeping violations. The employer
agreed to pay all back wages found due. The compliance
officer noted that lack of available records was the major
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reason for this case taking so much time to complete--
107 hours. He estimated that this case could have been
completed in one-fifth the time expended had the proper
records been available.

--An employer had an overtime violation estimated at $3,050
owed to one employee and recordkeeping violations which
hampered the investigation to a very great extent. The
employer refused to restore any of the back wages due be-
cause he questioned the facts developed by the compliance
officer. The compliance officer stated that there was an
indication of records falsification but without timecards,
it was not possible to be sure.

--An employer had overtime violations estimated at §3,600
owed to two employees and recordkeeping violations. The
employer did not maintain hourly wage records and refused
to restore any back wages. The compliance officer noted
that, if the employer had maintained hourly records as re-—
quired, Labor could have undoubtedly forced a back wage
payment.

--An employer had minimum wage violations totaling $1,600
owed to 29 employees and recordkeeping violations. The
employer agreed to restore all back wages owed to employees.
The compliance officer noted, however, that recordkeeping
violations caused a decrease in the amount of income re-
stored because there were several addresses missing for
employees owed back wages. In this case, even though the
recordkeeping violation was seemingly minor and had little
or no effect on the development of the finding, it prevented
location of all employees entitled to receive back wages.

--An employer had minimum wage violations of $96 owed to one
employee and recordkeeping vioclations. The employer agreed
to pay the back wages found due. The compliance officer
noted that the employer kept no employee records whatsoever
and as a result, he could not obtain names or addresses of
persons to interview. The employer indicated that he em-
ployed casual labor, but no records were kept of their
names or social security and income tax data. The com-
pliance officer alsoc said that assuming that previous em-
ployees were paid in the same manner as the complainant,
more back wages could have been obtained if records were
available. He concluded that the employer must know this
and his promise of future compliance is simply rhetorical.
The case was not submitted to the regional solicitor as
"* * * mere recordkeeping violations by themselves are not
prosecuted" according to the compliance officer.

11



ABSENCE OF RECORDS CREATES HEAVY
RELIANCE ON EMPLCYEE TESTIMCNY

Widespread employer recordkeeping violations oftentimes
create a need for employees to assist Labor in computing il-
legally withheld back wages and to testify in court regarding
conditions and practices of employment. Many employees, however,
do not provide the data needed by Labor because they are no longer
employed, cannot be located, or are unwilling to testify. (It
usually takes months or even years for cases to reach trial in
district courts.) Therefore, a lack of or incomplete records,
coupled with an inability to obtain employee cooperation, fre-
gquently result in reduced cor no restoration of employee back wages.

When adequate records are not available, compliance officers
must estimate employee back wages based on available employer rec-
ords and information from employee interviews. According to an
official in one regional solicitor's office, compliance officers
will often project back wage estimates based on interviews with a
few employees. It may not be possible to interview all employees
and some may refuse to cooperate.

In FLSA court cases, witnesses are vitally needed to prove
the existence and the extent of violations when payroll records
are unavailable. Regional solicitor officials noted that esti-
mates of employee back wages are often not acceptable in court
without employee testimony. Regional solicitor attorneys also
stated that recovery of back wages is often directly proportionate
to the number of employees willing to testify. For example, in
one case reviewed, the regicnal soliciteor cbtained employee wit-
nesses from Mexico to testify against a restaurant owner in Fort
Worth, Texas. The Jjudge hearing this case awarded back wage res-
titutions only for the witnesses or employees directly named in
testimony. Other employees who may have been entitled to back
wage restoration but were not specifically identified were not
awarded restitution. Consequently, the court ordered the employer
to pay $48,400, which was less than 10 percent of the back wages
scught by Labor.

Time adversely affects cases by limiting Labor's ability to
recover back wages. As time passes, employees move, die, or may
decide not to cooperate any longer. Also, the seasonal nature of
many businesses, such as restaurant and construction businesses,
makes it extremely difficult to locate witnesses once an FLSA
case finally comes to trial. Several Labor area officials agreed
that witnesses become difficult to locate with the passing of

time, especially when employers pay low wages and have high em~
ployee turnover.
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A deputy regional solicitor said that, in cases where poor
records are kept, the issue becomes limited to employer/employee
testimony and which testimony is more creditable to the judge.

He added that, because there is no penalty for poor recordkeeping,
the incentive is to keep poor, inadequate records or none at all.
He concluded that proving FLSA violations is difficult with no
substantive records, especially on a first-time offense, and as

a result, regiocnal solicitors are forced to settle for less and
employers profit from the settlement. The following case, taken
from the 4,022 responses to our nationwide questionnaire, is a
good illustration of the difficulty in obtaining back wage restor-
ations if employee testimony is needed in lieu of employer wage
records.

-=An employer had minimum wage violations estimated at
$31,000 owed to 75 employees and recordkeeping violations.
The employer refused to pay any back wages found due be-
cause, according to the compliance officer, he recognized
that few employees were available to testify in case of
litigation. Labor's investigation was hampered to a very
great extent because of the recordkeeping violation. The
compliance officer noted that the investigation involved
employees who were transient in nature and, therefore,
failed to respond to inquiry or failed to cooperate in the
degree necessary to develop the case for litigation. In
conclusion, he stated that otherwise this case would, with-
out question, have been referred for litigation.

The following case, taken from our sample of 75 cases closed
by regional solicitors, was analyzed from Labor's initial investi-
gation to its completion and further illustrates the difficulty in
obtaining back wage restorations if employee testimony is needed
in lieu of employer wage records.

~--The operator of an o0il field equipment rental company had
minimum wage violations of $148 owed to 4 employees, over-
time violations of about $13,200 owed to 28 employees, and
recordkeeping vioclations at four of its branch locations.
The compliance officer reported that, in some instances,
no records of hours worked were maintained, and in other
instances, inaccurate records were kept. He had diffi-
culty documenting the extent of the back wage violations.
In addition, the employer denied the compliance officer
access to certain records. A lack of witnesses alsc frus-
trated investigative efforts. At one branch location,
only 3 of 22 employees signed statements showing their
willingness to testify against the employer.
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Similar minimum wage and overtime violations were found at
one branch location during a prior investigation in 1974,
Five employees were owed about $2,800 in back wages because
of employer FLSA violations. The case was settled in the
area office when the employer agreed to pay the full amount
of back wages. The area director subsequently learned that
the employer had not paid about $2,500 owed to one employee.
According to this one employee, the firm offered him $300
for his back wages. The area director requested the em-
ployer to pay the back wages, but the employer refused.
Labor closed this case without further action.

In the current investigation, the compliance officer noted
that the employer was continuing to violate the act even
though FLSA provisions had been previously explained during
the first investigation. The compliance officer recommended
litigative action since the employer had been investigated
previously and had not acted in good faith in the current
investigation.

The regional solicitor filed suit to obtain an injuction.
Prior to the start of civil legal action, the employer paid
10 employees $3,725 in back wages. The regional solicitor
quickly obtained an injunction against any future violations
by the firm and settled the case out of court after the em-
ployer agreed to pay additional back wages totaling $5,248
to 18 employees. In all, the employer paid back wages
totaling $8,973 to 28 employees, or about 67 percent of the
total estimated back wages.

We discussed this case with an attorney in the regional
solicitor's office and an assistant area director. The
attorney stated that the employer recordkeeping violations
were widespread, recurring, serious, and willful in nature.
The assistant area director stated the employer was very
familiar with FLSA and knew how to avoid compliance. In
his opinion, the employer did not maintain records because
he knew the nonexistence of records would keep the compli-
ance officer from proving wage and hour violations. Because
of recordkeeping violations, the compliance officer had to
reconstruct hours worked through employees interviews.

These interviews were contradictory and may not have been
conclusive evidence in a courtroom. Furthermore, the em-
ployer denied any violations and obtained some employee
affidavits which supported his position. The compliance
officer believed that employees had been coerced into making
false statements but was unable to prove it. The assistant
area director stated that the lack of records undoubtedly
resulted in a reduced back wage settlement.
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EMPLOYERS ARE RARELY PENALIZED
FOR RECORDKEEPING VIOLATIONS

Despite numerous recordkeeping violations, employers are
rarely penalized for violating the act's recordkeeping provisions.
While there are no civil penalties for violating FLSA recordkeep-
ing provisions, regional solicitors can obtain a court injunction
requiring an employer to maintain records in accordance with the
act. However, officials in the three regional solicitors' offices
in our review said that, even when employers again violate the act,
the monetary penalties for civil contempt of a court order gen-
erally are insignificant. FLSA does provide a criminal penalty of
up to $10,000 and/or 6 months imprisonment for repeated willful
recordkeeping violations. However, regional solicitors rarely seek
criminal penalties for such recordkeeping violations.

Although falsification or concealment of records is one
standard that Labor uses to decide whether to consider an FLSA
case for potential criminal litigation, the recordkeeping viola-
tions must be accompanied by substantial violations of another
major FLSA provision before the case is considered. As pointed
out in chapter 3, Labor has criminally prosecuted very few FLSA
cases because it believes U.5. attorneys would be reluctant to
prosecute these cases and because filing criminal suits reduces
Labor's ability to recover employees' back wages. Although we
believe Labor can make more use of criminal suits to penalize the
worst FLSA violators, clearly, criminal suits are not an appro=-
priate way to penalize many employers who violate recordkeeping
provisions.

Without penalties to discourage violations of the act's
recordkeeping provisions, employers will probably continue to
disregard them. Since proper recordkeeping is essential to
carry out the intent of the act, Labor should have the authority
to assess civil money penalties large enough to deter recordkeep-
ing violations.

Civil money penalty sanctions are widely accepted today.
The Congress has increasingly turned to this sanction to enforce
a variety of Federal regqulatory statutes, including Mine Safety
and Health, Farm Labor Contractor Registration, and FLSA child
labor provisions.

FORMAL ADMINISTRATIVE PROCESS NEEDED
TO ADJUDICATE CIVIL PENALTIES

Even if civil money penalties are authorized, their effec-
tiveness will be limited if cases need to be adjudicated in dis-
trict courts. This is because of the lengthy processing time
needed to complete cases--including FLSA cases--in many district
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courts, the low priority given to FLSA cases, and the reluctance
of the Labor solicitor's office to pursue court cases under these
circumstances.

District court statistics for the year ended June 1979 show
that the median time to conclude legal action for all 52 FLSA
cases brought to trial by Labor was 28 months. Overall, during the
same period, 9,017 civil cases that reached trial were completed.
The median interval from court filing of a case to its court hear-
ing and ultimate disposition for these cases was 19 months. In the
95 U,S. district courts, the median time taken to dispose of civil
cases brought to trial ranged from 42 months in the Connecticut
district court to 7 months in the Virginia Eastern, Tennessee
Eastern, and Alabama Middle district courts. The median time to
dispose of ¢ivil cases brought to trial exceeded 18 months in
46 of the 95 U.S. district courts.

Six U.S. district court chief judges interviewed cited a
backlog of cases in district courts as a problem leading to long
delays in resolving civil cases. Regional solicitors and attorneys
interviewed in three regions alsoc cited lengthy processing times
and extensive delays reaching trial in district courts as a major
factor discouraging them from bringing cases to trial. One re-
gional solicitor said this was the most important factor and that
FLSA cases do not "age gracefully" because, as time passes, wit-
nesses move, die, or decide not to cooperate any longer.

Regional solicitors and their attorneys in the three regions
visited believe that FLSA cases receive low priority in district
courts and that many judges are not receptive to hearing such
cases. Although chief judges interviewed generally did not feel
they have a negative attitude toward FLSA cases, Labor perceives
that judges are reluctant to hear such cases, and, therefore, Labor
is reluctant to take these cases to trial. Chief judges stated
that FLSA cases and most other civil cases do receive a relatively
low priority compared to criminal cases and that FLSA cases do not
need to be heard in district courts.

A formal administrative process for adjudicating penalties
is a desirable alternative to seeking penalties through the
courts. This process is used to adjudicate civil money penalties
under statutes, such as Mine Safety and Health, Farm Labor Con-
tractor Registration, and FLSA child labor provisions. The Admin-
istrative Conference of the United States recommended that an ad-
ministrative process be used to adjudicate civil penalty cases
because such a process avoids the delays and high costs associated
with the district courts while preserving and even enhancing the
parties' due-process rights. In addition, all nine district court
chief judges we interviewed agreed that an administrative process
for imposing civil money penalties would be more appropriate than
a district court process.
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If properly designed and managed, an administrative process
would protect the employer's right to appeal Labor's penalty
assessments and obtain a faster impartial hearing. After assess-
ment of a civil money penalty, an employer could appeal the assess-—
ment within a reasonable time at a formal administrative hearing
before an administrative law judge. The formal hearings could be
conducted on the record with a verbatim transcript of the proceed-
ings. Employers could have the right to appeal adverse agency
decisions to the courts where cases could be reviewed under the
substantial evidence rule. Basically, under that rule the decision
could be set aside if a judge, after reviewing the hearing record,
finds the decision to be unsupported by substantial evidence.

An administrative process for adjudicating appeals of civil
penalties could also benefit employers who, under a district court
process, may feel forced to agree to unfair settlements when faced
with extensive delays and high court costs. Also, it traditionally
takes less time for an administrative case to reach a hearing than
it does for a civil case to reach a trial in district court, and a
larger percentage of administrative cases actually reach a hearing.

For example, during fiscal years 1976, 1977, and 1978, Labor
administrative law judges disposed of about 6,230 cases in an
average of about 6 months from the date the case was filed to the
date the case was decided. Almost half of these cases actually
reached a hearing, compared to only about 7 percent of the civil
cases completed in district courts in fiscal year 1979. A Labor
administrative law judge said that, in contrast to district court
judges who need to give priority to major cases involving criminal
activities and constitutional questions and who accordingly must
give FLSA cases low priority, administrative law judges would give
FLSA cases a high priority.

CONCLUSIONS

Provisions for enforcing the essential FLSA recordkeeping
requirements need to be strengthened. Without adequate records,
Labor has difficulty proving the amount of back wages illegally
withheld and must rely heavily on employee testimony. Yet, there
are no civil penalties against employers who violate the act's
recordkeeping provisions. As a result, many employers profit
from recordkeeping violations. Criminal penalties are provided
for willful recordkeeping violators, but Labor seldom uses this
provision. Although a court order requiring an employer to main-
tain wage records in accordance with the act can be obtained,
monetary penalties for civil contempt, if such orders are later
violated, generally are insignificant. While Labor should use
criminal and injunctive authority when appropriate to deter
recordkeeping vioclations, it is not practical to apply such sanc-
tions to many recordkeeping violators.
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Since recordkeeping violators, including willful violators,
are rarely penalized, employers have little incentive to comply
with the act's recordkeeping provisions. This limits Labor's
ability to compute, document, and recover for employees the full
amount of back wages employers illegally withheld.

To deter recordkeeping violations, we believe that Labor needs
statutory authority to assess civil money penalties. In addition,
because of the extensive time required to complete cases, includ-
ing FLSA cases, in many district courts the low priority given to
FLSA cases, and the reluctance of the Labor solicitor's office to
pursue court cases under these circumstances, we believe a formal
administrative process to adjudicate civil money penalty assess-
ments is necessary to assure faster action and still provide due-
process protections now afforded to employers. If properly de-
signed and managed, we further believe an administrative process
for adjudicating civil money penalty assessments will lead to
better enforcement and increased protection for employees and em-
ployers. The Congress has increasingly turned to an administra-
tive process to impose civil money penalties, and the Administra-
tive Conference of the United States has recommended the increased
use of such a process to resolve civil money penalty disputes.
Finally, all nine district court chief judges interviewed agreed
that FLSA cases could be better handled in an administrative
setting. '

We also believe that Labor should use the FLSA criminal
sanctions against flagrant and willful recordkeeping violators
and injunction provisions, as needed, to obtain compliance with
FLSA recordkeeping regquirements.

RECOMMENDATION TC THE CONGRESS

We recommend that the Congress amend FLSA to give Labor au-
thority to assess civil money penalties large enough to deter
recordkeeping violations. The legislation should provide for a
formal administrative process to adjudicate cases when employers
appeal Labor's assessments.

AGENCY COMMENTS AND OUR EVALUATION

We received comments on our draft report from the Departments
of Labor and Justice, the Administrative Conference of the United
States, the Minimum Wage Study Commission, the Administrative
Office of the United States Courts, and the Chief Judge of the
United States Court for the Northern District of Illinois. We
provided copies of the draft report for comment to two additional
chief judges of two other district courts; but they did not provide
written comments, and we were unable to obtain their oral comments
in time to include them in this report.
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Administrative Conference of the United States

By letter dated March 25, 1981, the Senior Staff Attorney of
the Conference--at the Conference Chairman's request--responded to
our draft report. (See app. 1I1.) He stated that the Conference
has never studied the activities of Labor under FLSA, so it is not
in a position to evaluate the findings of the draft report that
are particular to this program. However, he stated that the Con-
ference has devoted considerable attention to the topic of civil
money penalty procedures, and it finds the report's recommenda-
tions interesting, important, and quite persuasive. (See app. II
for letter, with enclosures, from Executive Director, Administra-
tive Conference of the United States to Member Agencies dated
April 22, 1977, on implementation of recommendation relating to
administrative imposition of civil money penalties.)

The Conference has defined those factors, which when present
in a particular agency program, it believes warrant the agency
asking the Congress for authority to impose c¢ivil penalties in a
formal adjudicative proceeding within the agency. The Senior Staff
Attorney's response listed and discussed those factors:

~—~A large volume of cases likely to be processed annually.

--The availability to the agency of more potent sanctions
with the resulting likelihood that civil penalties will be
used to moderate an otherwise harsh response.

--The importance to the enforcement scheme of speedy
adjudications.

--The need for specialized knowledge and agency expertise
in the resolution of disputed issues.

--The relative rarity of issues of law (e.g., statutory
interpretation) which require judicial resolution.

--The importance of greater consistency of outcome (parti-
cularly as to the penalties imposed) which could result
from agency, as opposed to district court adjudications.

~-The likelihood that an agency (or a group of agencies in
combination) will establish an impartial forum in which
cases can be efficiently and fairly decided.

The Senior Staff Attorney stated that the Administration Confer-
ence's conclusion, after reviewing findings in the draft report
in the context of the above factors, is that our proposal that
FLSA be amended to substitute an administrative civil money
penalty system for the current court-imposed liguidated damage
system is a sound one.
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Department of Justice

By letter dated March 13, 1981, Justice informed us that it
has no objection to the recommendations contained in our draft
report. {(See app. IV.) Justice stated that additional civil
penalties, such as we proposed, would assist enforcement of the
statute’'s mandates, even in jurisdictions where scarce prosecu-
torial resources hinder effective criminal prosecution under the
act.

Minimum Wage Study Commission

By letter dated March 5, 1981, the Executive Director of the
Commission provided comments on our draft report. (See app. V.)
He stated that the Commission's staff was generally most favorably
disposed toward our report and its recommendations to both the
Congress and the Department of Labor.

Administrative Office of the
United States Courts

By letter dated March 17, 1981, the Director of the Adminis-
trative Office of the United States Courts stated that an increase
in the workload of the Federal courts might be expected to occur
if our recommendations are implemented. (See app. VI.) He stated,
however, the degree and extent of the increase is not susceptible
to precise measurement.

If our recommendations are implemented, the appeal of an ad-
ministrative decision would be to a United States Federal court.
Accordingly, we would expect there might be an increase in the
workload of the Federal judiciary insofar as appeals are concerned.
However, the workload cof the district courts would be reduced by
the elimination of FLSA trials.

U.S. District Court for the
Northern District of Illinois

By letter dated March 5, 1981, the Chief Judge of the U.S.
District Court for the Northern District of Illincis observed that
our recommendations are well supported by the facts our study re-
vealed and that the draft report described in detail the difficul-
ties in administering the present laws. (See app. VII.) He stated
that the changes we are recommending should bring about a much more
effective, vigorous, and equitable approach tc enforcement.

He also observed that, during the year ended June 30, 1980,
1,378 cases were filed by the Government under FLSA out of a total
of 168,782 cases filed nationwide. This represents 0.82 of 1 per-
cent of the total and indicates a reluctance on the part of Gov-
ernment to pursue the smaller cases. 1In this district court there
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were only 41 such cases filed out of the total 12,016 cases filed
during the 2 years ended September 30, 1980. This was 0.34 per-
cent of total. He stated that the impact of removing this small
group of cases from the filings in the district courts would be
minimal, at least insofar as it would affect the workloads of the
judges. On the other hand, to change the procedures to move more
of the cases up through Government prosecution in the courts would
be excessively costly and laborious to the point of being self-
defeating.

He stated that given that (a) many of the employers mentioned
in the report are in marginally profitable situations and/or are
involved in industries which have traditionally hired a sizable
percentage of their staff at or near minimum wage levels, (b) many
of the employers who are found to have been in viclation at one
point in time are subsequently found to be in violation, (c) the
amounts involved are often small (though of importance to the
employees), and (d) the evidence and investigation/negotiation
times involved work very much to the favor of the employer and
against Labor and the employee, the use of an administrative forum
to handle these cases appears far more appropriate than the use
of district courts. As long as judicial review is maintained to
assure due process, the change should expedite Labor's processing
of the cases and bring about much better compliance by industry
with the law and the standards of the Department.

The Chief Judge also stated that he concurred enthusiasti-
cally with our recommendation that there be a maximum use of ciwvil
fines.

He also advised us that he has found no evidence in his court
of an unwillingness on the part of employees to testify when rec-
ords required by the act are not maintained. We believe this may
be because only those cases in which employees are willing to
testify would ever reach the district court level. If employees
are not willing to testify, in all likelihood, Labor would not
pursue a case in the courts, especially if required records were
not maintained.

Department of Labor

By letter dated March 6, 1981, Labor stated it would be pre-
mature to comment at this time regarding our legislative recom-
mendations but that it will examine our recommendations in con-
junction with any recommendations that result from the forthcoming
reports of the Minimum Wage Study Commission. (See app. VIII.)
Labor also stated that any specific legislative activities which
are decided upon will be presented at the appropriate time as part
of the administration's program.

Labor agreed that failure by employers to maintain records
complicates enforcement of FLSA. Labor stated, however, that it
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is still feasible to prove violations where employee witnesses are
available to testify and this has enabled the solicitor to recover
back wages in numerous cases where records were inadequate or
lacking.

We do not disagree with Labor that, where employee witnesses
are available and willing to testify, Labor has been able to re-
cover back wages where records are inadequate or lacking. However,
many employees are not willing to testify in court cases. There-
fore, a lack of or incomplete records, coupled with an inability
to obtain employee cooperation, frequently result in reduced or
no restoration of employees back wages. Relying on witnesses'’
testimony, when records are inadequate, is not productive when

--an employer heavily relies on seasonal employees who are
no longer available when the investigation is conducted,
or who will not be available when a case reaches trial;

--employee witnesses move away, die, or do not testify for
fear of job loss;

--time needed to complete Labor's case for court trial plus
time that elapses before it is heard in a district court
could result in years before a trial actually occurs, thus
discouraging employee participation; and

~-needed testimony is sometimes not obtained from employees
because of their antipathy toward court trial participation.
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CHAPTER 3

DETERRENTS INEFFECTIVE OR NONEXISTENT

TO DISCOURAGE WILLFUL MINIMUM

WAGE AND OVERTIME VIOLATIONS

FLSA requires employers to pay minimum wages and overtime,
but there are no civil penalties for violating these wage pro-
visions. Although criminal penalties and liquidated damages can
be imposed against willful violators, they are ineffective and
have not been used extensively. Regional solicitors can also
obtain a court order requiring an employer to comply with minimum
wage and overtime provisions of the act. However, as discussed in
chapter 2, even if such orders are later viclated, monetary penal-
ties for civil contempt generally are insignificant.

We found that many employers willfully viclated the act and
that current enforcement actions have not resulted in penalties
that would deter these violations. Without penalties, the worst
that happens to employers when they are found in vioclation is that
they must repay the back wages they should have paid initially.

We believe that penalties are essential to remove the finan-
cial incentive employers have to violate the act and that Labor
should be authorized to assess civil penalties. As pointed out in
chapter 2, we also believe that a formal administrative process
should be used to adjudicate cases where employers appeal Labor's
assessment.

MANY EMPLOYERS INVESTIGATED BY LABOR
WILLFULLY VIOLATED MINIMUM WAGE
AND OVERTIME PRCVISIONS

Our review showed that many employers repeatedly violated the
same sections of the act and that others falsified or concealed
records. Both these actions indicate that the violations were
willful. The true extent of repeat offenders, however, is unknown
because Labor generally does not ascertain whether illegal labor
practices were corrected unless employee complaints are received
later. We believe that many employers are willing to commit re-
peated violations of the wage and hour laws because chances of dis-
covery are slim, penalties are unlikely, and the rewards of ille-
gally withholding employee back wages can be great.

To determine the extent of repeat violations, we examined
about 75 percent of the FLSA cases closed by regional solicitors
in Boston, Chicago, and Dallas in fiscal year 1978 and found that
86 of 230 cases (or 37 percent) had at least one prior violation
of the act. We also reviewed FLSA cases administratively closed
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during June and July 1979 by six Labor area offices and noted that,
of the 433 cases where employers were found violating the act, in
90 of the cases (or about 21 percent) the employers had at least
one prior violation. In addition, 26 of the 86 regional solici-
tor cases and 21 of the 20 area office cases had three or more
vicolations.

Repeat violations, especially those that are similar to prior
viclations, indicate willfulness because employers should normally
understand the act's provisions after the initial Labor investi-
gation. As part of their investigation, compliance officers are
required to explain applicable FLSA provisions to employers.
Despite this practice, most of the repeat violations were similar
to prior violations. O©f the 86 fiscal year 1978 closed regional
solicitor cases with prior violations, available information on
49 cases showed that employers in 48 of the cases (or 98 percent)
had previously violated the same provision of the act. Moreover,
of the 90 administratively closed cases with prior violations,
available information on 73 cases showed that 58 (or about 80 per-
cent) had previously violated the same provision of the act.

While some of the repeat violations that were closed adminis-
tratively may have been limited in scope and could have been in-
advertent, for the most part, employers who wish to comply with
the act after an initial investigation can do so. Employers can
readily contact Labor representatives to resolve any subsequent
minimum wage or overtime questions. Also, the extent of repeat
violations is probably understated-~perhaps significantly--by
measuring only cases reinvestigated by Labor because (1) employees
whose complaints are not resolved satisfactorily are less likely
to complain about subsequent wage violations, (2) Labor relies
primarily on complaints, and (3) Labor investigates only a few
firms subject to the act.

Falsified or concealed records are an indication that FLSA
violations are willful, and the 4,022 responses to our nationwide
guestionnaire showed that in 244 cases (or 6 percent) the compli-
ance officer found evidence that the employer had falsified or
concealed records. As noted in chapter 2, employer records are
essential if Labor is to enforce adeguately the act and fully
recover employee back wages. Falsified or concealed records
especially impede Labor's ability to document the extent of the
violations and to recover the full back wages due to employees.
For example, compliance officers noted that their investigation
of employers was hampered from a "great" to a "very great"”
extent in 186 {(or 76 percent) of the 244 cases having evidence
of falsified or concealed records.

In several cases, employers altered their recordkeeping
system after being investigated, apparently to conceal continuing
violations. 1In one case from the 4,022 responses, the compliance
officer noted that one employer stopped keeping payroll records
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after an investigation by the Labor area office. OQur review of

75 closed regional solicitor cases also revealed instances of em-
ployers changing their recordkeeping practices after a first in-
vestigation to avoid complying with the law or to conceal continu-
ing violations. Two such examples follow.

~--A building specialist's firm was found not paying overtime
to its employees. The employer refused to pay back wages
but agreed to future compliance. Afterwards, the employer
changed payroll practices and began paying on a salary and
piecework basis to avoid overtime. Subsequent investiga-
tion found no record showing hours worked even though rec-
ords existed during the previous investigation. The com-
pliance officer estimated an additional $6,845 back wages
underpayment. However, the settlement reached required the
employer to pay only $3,555, or about 50 percent. The com-
pliance officer concluded that the employer changed payroll
practices to avoid paying overtime and thereby violated
recordkeeping provisions.

--The compliance cfficer found that a chain of grocery stores
was not maintaining proper records of hours worked and not
paying overtime. Subsequently, according to the compliance
officer, the employer began a timecard reporting system,
but told employees to report only 8 hours a shift and re- .
guired that timecards showing over 8 hours be altered.

The compliance officer reported that, in his opinion, the
employer never intended to pay for all hours worked.

Our review of 65 cases closed during fiscal year 1978, after
having been filed in court under section 17 of FLSA, showed that
regional solicitors alleged that employer violations were willful
in 37 (or 57 percent) of the cases. The case examples described
in the following sections on criminal and liquidated damage penal-
ties illustrate the flagrant nature of some of the willful viola-
tors among the 37 cases cited by Labor. These cases also show
that current enforcement efforts have not deterred employers from
continuing to violate the act.

None of the employers in our sample were penalized for their
violations. In the three regions reviewed, the regional solici-
tors closed through either settlement or litigation 311 l/ FLSA
cases with minimum wage or overtime violations during fiscal year
1978. We sampled 75 cases, but 10 were settled without legal
action. Regional solicitors filed suit against the other 65 em-
ployers seeking injunction and payment of back wages. Penalties
were not sought, even against the 37 employers Labor cited as

1/A total of 409 FLSA cases were closed, but this number was
reduced to 311 after combining related cases.
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willful violators. Three of the 65 litigated cases were eventually
tried in court where Labor lost 2 cases, and no back wages were
restored to employees. In the third case, an employer was found
guilty of willfully violating FLSA. The other 62 litigated cases
were settled out of court. In most instances, the employers agreed
to restore all or a portion of the back wages. Also, injunctions
barring employers from further FLSA violations were obtained in

51 of the 65 litigated cases.

Because employers are rarely penalized and often profit from
illegally withholding back wages, they have a financial incentive
to violate the law. FLSA includes both a criminal penalty and a
provision for liquidated damages to discourage employers from vio-
lating the minimum wage and overtime provisions, but these sanc-
tions are rarely used.

CRIMINAL PENALTIES ARE
RARELY USED BY LARBOR

Criminal penalties, which have been available for over
40 years, may be sought against willful violators of FLSA with
fines up to $§10,000, and after the second conviction, imprisonment
for not more than 6 months. Labor has rarely sought this penalty
even though some cases apparently met the criteria for such prose-
cution. One regional office, however, has recently recommended
criminal action against two employers. Although we believe that
the criminal sanction should be used more, it is appropriate for
only the most flagrant willful violators.

Labor established specific standards, which state an FLSA
case should be considered for potential criminal litigation if
one or more of the following criteria are present:

--Falsification or concealment of records coupled with sub-
stantial violations of a major FLSA provision.

-~Recurring violations found to have occurred under circum-
stances closely similar to those of the violations found
in a previous investigation.

--Minimum wage and overtime violations which are not in-
advertent,

--Violations by an employer who is under an injunction or
who has been previously convicted under FLSA section l6(a)
(criminal sanction).

--Viclations of FLSA section 15(a)(3) whereby an employee is

discharged or discriminated against for filing a complaint
or participating in any proceeding related to FLSA.
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Until recently, regional solicitors in Boston, Chicago, and
Dallas had not sought criminal penalties against willful FLSA
viclators. Solicitor officials in two regions stated that until
recently no FLSA cases were sent to U.S. attorneys for criminal
prosecution in the past 10 vears. The solicitor in the third re-
gion stated he has never sought suit under this section. Solici-
tor officials from headquarters confirmed that few criminal cases
have been filed in recent years. Labor officials explained that
criminal sanctions are rarely sought against employers because
(1) U.S. attorneys do not like FLSA cases and would be hesitant
to prosecute them and (2) filing criminal suits reduces Labor's
ability to recover employee back wages because it delays the res-
olution of the back wage guestion.

Five of the seven U.S. attorneys we interviewed stated they
would be willing to prosecute FLSA criminal cases. In addition,
four U.S. attorneys stated that criminally prosecuting a few FLSA
offenders would discourage future viclators. One U.S. attorney
stated that the criminal sanction could be a tremendous weapon
because most employers are extremely fearful of obtaining a crim-
inal record. This U.S. attorney felt that criminal suits, filed
in the proper cases, would deter future violations. Another U.S.
attorney said that criminally prosecuting a few willful violators
would serve notice that the Government is serious about enforce-
ment and would improve compliance.

Although Labor believes that criminally prosecuting FLSA
cases can reduce the amount of back wages eventually restored to
employees, U.S. attorneys noted that this problem can be mini-
mized by coordinating the timing of criminal and civil suits.
After we brought the U.S. attorney's views to Labor's attention,
Office of the Solicitor officials agreed to explore the possibil-
ity of making more use of criminal sanctions.

The following examples are cases that apparently met the
criteria established for considering criminal prosecution. These
examples give an indication of the type of violators that are not
being criminally punished but which probably should be.

Case 1

A restaurant owner willfully and repeatedly violated
the minimum wage, overtime, and recordkeeping provi-
sions. Minimum wage violations occurred because some
waitresses were only paid tips while others were paid
for considerably less hours than they actually worked.
A few waitresses and a cook were not paid time and a
half for overtime hours worked. The compliance officer
reported that records of hours worked were falsified
because the employer was underreporting the actual
number of hours each waitress worked. 1In this regard,
two employees' names did not appear on the payroll
records. These employees were paid in cash.
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Labor estimated that 19 employees were due $28,409 in
back wages which were computed based on a combination
of available but falsified employer's records and em-
ployee interviews. The compliance officer noted that
employees were reluctant to speak with her, since they
feared employer reprisals. Only 8 of the 19 employees
were willing to be interviewed by Labor. One of the
interviewees also provided information on nine addi-
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About 1-1/2 years earlier, this employer had violated
the same minimum wage and recordkeeping provisions.
Twenty waitresses were not paid the proper minimum
wage since they only received tips. The employer also
failed to maintain accurate records of hours worked.
The case was settled in the area office when the em-
ployer paid the entire finding of about $16,000 to

20 employees over 16 monthly installments. No interest
was charged on these payments. (See ch. 4 for discus-
sion of interest problems.)

Due to the firm's prior violation history, the Labor
area office submitted the violations to the regional
solicitor for litigation. The regional solicitor
filed a civil complaint seeking an injunction, but
settled the case before trial after the employer
agreed to pay $18,000 in back wages to 19 employees.
The regicnal soliciteor permitted the employer to

pay the $18,000 over 18 monthly installments. No
interest was charged on these payments.

Although this case appeared to satisfy three of the potential
criminal litigation criteria-~records falsification, recurring
violations, and violations which were not inadvertent--the
regional solicitor did not refer the case to the U.S. attorney
for criminal litigation. We discussed the case with the U.S.
attorney having jurisdiction over the case. Based on the case
facts presented, the U.S. attorney stated the case would probably
have been suitable for legal action under the FLSA criminal sanc-
tion. He felt that the regional soljcitor at least should have
sent the case to his office for review.

Despite the apparent willful and flagrant FLSA violation,
the employer was not penalized even after the second violation.
He was required to restore only $18,000 of the $28,409 in back
wages estimated to be owed to employees. The employer, accord-
ingly, has a financial incentive to violate the law in the future.
The regional solicitor, in fact, stated that "* * * there is no
way to stop this type of employer from continually violating the
law. The only thing that can be done is to periodically reinves-
tigate the firm." The ineffectiveness of Labor's enforcement

28



efforts is further shown from a third investigation of this com-
pany, which also disclosed continuing violations. As of August
1980, a case from Labor's third investigation of the employer was
awaiting legal analysis in the regional solicitor's office. The
area director said he recommended that the regional solicitor file
a contempt action against the firm. Based on past experience, we
believe it is unlikely that this employer will comply with the act
until subjected to criminal prosecution.

Case 2

A meat market operator violated FLSA minimum wage,
overtime, and recordkeeping provisions. Some em-
ployees were paid below the minimum wage and were not
paid overtime due. The operator also kept a false
record of employees. Labor found that some employees
were paid in cash and that appropriate taxes were not
paid or withheld.

The compliance cofficer reported that during the in-
vestigation, the employer fired two employees for
talking with him. The employer asked one employee

to sign a false affidavit stating that he only worked
42 hours per week when, in fact, the employee said
he worked 65 to 70 hours per week. Also, according
to the compliance officer, the employer altered some
records after the investigation to hide violations.

Labor estimated, based on available records and em~-
ployee interviews, that 16 employees were due $7,893
in back wages. There were indications that additional
back wages were owed to employees who could not be
located.

The case was referred to the regiocnal solicitor for
litigation. Both the area director and compliance

officer stated that the case had the best potential
for criminal prosecution they had ever seen.

Following normal procedures the regional solicitor,
however, filed suit seeking only an injunction re-
quiring future compliance and the recovery of back
wages. An out-of-court settlement was reached and

the employer paid $4,325 (or 55 percent) of the esti-
mated back wages. The regional solicitor took no
action on the employee firings because it appeared
that one employee left voluntarily and because neither
employee was willing to go back to work.

Thig case appeared to satisify three of the potential litiga-
tion criteria--records falsification, violations which were not
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inadvertent, and viclations of provisions prohibiting discrimina-
tion against employees exercising their rights under the act--but
the regional solicitor did not refer the case to the U.S. attorney
for possible criminal litigation.

Case 3

The owner of a security protection agency violated
FLSA minimum wage, overtime, and recordkeeping
provisions. One employee was not paid for a 2

week, 3-day period as a result of a deduction made
to cover the cost ©of repairing a company car used by
the employee--FLSA prohibits this. A total

of nine employees were owed back wages because of
overtime violations. Recordkeeping violations
existed because the employer instructed employees

to falsify payroll records by recording less than
the actual number of hours worked on their timecards.

Labor estimated that $3,630 in back wages were owed
to nine employees for the 2-year period ended in
February 1972. The employer agreed with the finding
but, after considerable delays, refused to pay the
back wages. Accordingly, the area director referred
the case to the regional solicitor in September 1972°
and stated:

"Subject case warrants immediate action.
Employer is very antagonistic and feels

the Department will take no action. Firm's
attorney has employed dilatory tactics in
numerous Wage-Hour cases before. His com-
ments allude to the fact that he knows we
never take any legal action * * **

The area director further noted that this was the
second investigation of the firm, and the employer had
continued to violate the overtime and recordkeeping
provisions. The case files contained no additional
information on the earlier investigation. He rec-
ommended that the regional solicitor file suit seek-
ing an injunction and back wage payment.

Although the regional solicitor filed suit seeking

an injunction in January 1973, willfulness was not
alleged. 1In September 1975, after the employer re-
quested a settlement, the regional solicitor requested
the area director to update the investigation and to
note any violations since 1972. The reinvestigation
showed additional minimum wage and overtime violations
which did not exist pr=viously. Some employees were
not paid the minimum waige because illegal deductions
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were made for uniforms. In addition, the employer
initiated a scheme to avoid paying overtime. Em-
ployees who worked over 40 hours weekly received

two payroll checks. One check was issued for about
half of the hours worked, while the remainder of the
hours were paid by a separate firm. No overtime pre-
mium was paid. Two employees attested to the scheme,
while another employee stated that he knew of three
other employees who were paid on this basis.

Based on the updated investigation which covered
February 1970 to September 1975, the compliance
officer found that minimum wage and overtime viola-
tions totaled about §5,000. Although the employer
sought a settlement in August 1975, it was not until
November 1977 that the regional solicitor finally
obtained an injunction against the firm and settled
the case for $4,000 in back wages to 58 employees.

In justifying the settlement, the regional solicitor's
office noted that "* * * the case was set for trial.
Records were disorganized and uninformative. Many
witnesses had disappeared. Several weeks of lawyer
and investigator time was needed to pull the case
together." In arriving at a settlement, the regional
solicitor did not verify if the firm had been in
compliance with FLSA during the 26-month period since
the September 1975 updated investigation.

In 1978, the area office received another complaint
against this same security agency. The complaint was
filed by a competitor--not an employee. This most
recent investigation covered July 1976 to July 1978,
The compliance officer found that despite the outstand-
ing injunction, the firm was still violating the mini-
mum wage and overtime provisions and had been in vio-
lation even before the November 1977 injunction and
settlement. As found during the previous investigation,
many employees were still not paid the minimum wage
because deductions were made for uniforms. Also,

three employees were paid straight time for overtime
hours worked during some weeks in 1976 and 1977.

Labor estimated that 120 employees were due $5, 353

in back wages.

The area director referred this case to the regiocnal
solicitor in October 1978 and recommended that the
employer be cited for violation of the injunction and
that liquidated damages be sought. In February 1980
the regiocnal solicitor filed a contempt action against
the employer. A contempt order was entered in June
1980 requiring the employer to repay $7,000 in back
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wages and assessing $100 in court costs. No other
penalty was imposed.

Although the regional solicitor took legal action by seeking
a civil contempt judgment for not complying with the injunction,
the penalty assessed against the firm was insignificant.

LIQUIDATED DAMAGE PENALTIES
ARE INEFFECTIVE

FLSA was amended in 1974 to provide that Labor may bring court
action against employers to recover the amount of unpaid minimum
wages or overtime compensation and an equal amount as liquidated
damages. Senate Rept. 93-300, dated July 6, 1973, supporting the
proposed amendment cited the need for liquidated damages as a
necessary penalty to assure compliance with the act. At that
time, the employer was only required to repay the wages that
should have been paid initially. There was no penalty to deter
future viclations. Liguidated damages are not an effective way to
impose penalties, however, because such damages must be imposed by
the courts. Because so few cases actually reach the trial stage
necessary for liquidated damage assessments in district courts,
habitual or flagrant viclators normally escape penalties.

Liquidated damages are seldom obtained
even though they are often warranted

Despite the fact that many employers investigated by Labor
appeared to have willfully violated FLSA minimum wage and overtime
provisions, Labor rarely sought or obtained liquidated damages.

--57 percent of the 65 closed litigated cases sampled at
regional solicitors' offices were identified as willful
violations.

--About 37 percent of the 230 closed cases sampled at
regional solicitors' offices had at least one prior
viclation.

~-21 percent of the 433 closed cases sampled at area offices
had at least one prior violation and most involved similar
violations.

--6 percent of 4,022 violators identified by our gquestion-
naire apparently falsified or concealed records.

Although not all of these cases were completely resolved when
we reviewed them, none of the 75 closed cases resulted in a liqui-
dated damage penalty. In fact, even though Labor identified 37 em-
ployers as willful violators, none of the cases were filed under
the liquidated damage section. (Some of these cases involved
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flagrant minimum wage and overtime violations that harmed low-wage
employees.) Solicitor officials in three regions and in headquar-
ters agreed that liguidated damage penalties are rarely sought
against employers. Solicitor officials in the three regions said
that almost 100 percent of FLSA cases are filed under the act's
injunction provisions.

While many employers who willfully and repeatedly violate
FLSA warrant penalties, the current liquidated damage provision
is not an effective way to impose penalties. Regional solicitors
rarely seek liquidated damages because of difficulties that prevent
such cases from reaching trial in district courts where liquidated
damages can be awarded. The regional solicitors believe they can
be more effective by obtaining injunctions prohibiting future vio-
lations and recovering some illegally withheld back wages for em-
ployees. Solicitors in the three regions said their primary ob-
jective in filing injunctive suits is to obtain future employer
compliance and to recover as much as possible of the illegally
withheld back wages, rather than to penalize employers.

At the completion of our review, two regional sclicitors said
they were attempting to make more use of the liquidated damage
sanction against employers. They said, however, that practical
considerations will continue to limit the number of cases in which
liquidated damages are awarded. One regiocnal solicitor said he
hoped the threat of liquidated damages will improve Labor's bar-
gaining position and allow Labor to obtain better back wage settle-
ments from employers. Another regional solicitor hopes that, if
a few violators are assessed liquidated damages, others might be
less likely to violate the act. Neither believes that liquidated
damages would be assessed against more than a few willful violators.

Traditionally, few civil cases reach trial in district courts.
During the year ended June 30, 1979, U.S. district courts, nation-
wide, disposed of 1,175 FLSA civil cases filed by Labor. Only 52
cases (or 4.4 percent) reached trial where liquidated damages could
have been awarded. Therefore, even if liquidated damages have been
sought by Labor, actual assessments against employers violating
the act would have been minimal because of the few civil cases that
actually reach the trial stage.

The following examples, taken from among the 37 willful
violations in our 75 case sample, further illustrate the need
for more effective penalties.

Case 4

The owner of four gasoline service stations repeatedly
and willfully violated FLSA minimum wage, overtime, and
recordkeeping provisions. Some emplcoyees were paid
below the minimum wage while others did not receive
overtime pay. In addition, the employer falsified
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records to show that he had paid overtime when, in
fact, he had not. The same violations were identified
at one of four service stations during an earlier in-
vestigation. At that time the employer agreed to
comply in the future and to pay four employees $900.
Labor found, however, that even though the employer
submitted signed receipts showing the money had been
paid, it was not paid and the employer had falsified
the wage receipts.

During the latest investigation, the employer continued
to falsify records. One station manager signed a
statement that the owner, in his presence, refigured
the hours worked in a new payroll book to show that
time and one half was paid for overtime hours. This
cccurred after the investigation was started. The
employer also instructed employees to lie to the com-
pliance cofficer and threatened to fire at least one
employee if he cooperated with the compliance officer.

The compliance officer estimated that $16,330 in back
wages were due to 17 employees. The regional solicitor
obtained an injunction and settled the case before
trial for $7,034 in back wages to 16 employees. About
$2,743 of the $9,296 adjustment was attributed to cor-
rections to the original calculations, while the
remainder resulted from negotiations between the firm
and the regional solicitor's office.

An attorney from the regional solicitor's office said the
primary reason the case was settled was that some employees were
uncooperative, were reluctant to testify, and could not be located.
The compliance cofficer, however, noted that although some current
employees were afraid to admit they were not paid overtime, sev-
eral other employees had signed statements confirming the viola-
tion. Also, two managers said that no one at any of the four
stations was paid overtime and that records were changed to show
overtime was paid. The assistant area director involved with
this case agreed that the settlement was insufficient and that
the firm should have been penalized criminally or through ligui-
dated damages. He does not believe the firm is currently in com-
pliance based on its history and attitude.

The injunction called for the firm to make three monthly
payments ended in August 1978. The firm met the first payment
date, but as of February 1980, the second and third payments
totaling $3,572 had not been made. At the completion of our
fieldwork, the regional solicitor's office was attempting to
collect the back wages through contempt action.

34



This employer apparently falsified records, repeatedly and
willfully vioclated the act, violated the injunction requirements,
and discriminated against employees who cooperated with Labor.
Despite these actions by the employer, Labor did not seek either
criminal or liquidated damage sanctions.

Case 5

Labor filed a willful complaint seeking an injunction
and payment of back wages against a security guard firm
for violating the minimum wage, overtime, and record-
keeping provisions. Guards were told to record only
scheduled hours on timecards regardless of the actual
hours worked. In some cases, the employer reduced the
hours recorded by guards. As a result, employees were
not paid for all hours worked, a minimum wage viocla-
tion. In addition, the firm made illegal deductions
that reduced compensation below the minimum wage and
did not pay any overtime. Labor estimated that a total
of $12,849 was owed to 79 employees ($3,986 was for
overtime violations that the regional solicitor later
decided not to pursue). Labor settled the case for
$5,579 (or 43 percent) of the original finding. Some
legally collectible back wages also were not included
in the original finding.

The violations appeared willful because the employer
had a history of violations and showed knowledge of
FLSA provisions. The employer violated overtime pro-
visions and agreed to pay $3,522 during a previous
investigation. The employer also showed knowledge of
FLSA provisions by limiting the number of hours em-
ployees could record and by changing the hours actually
recorded. The firm was also extremely uncooperative,
refused to supply needed records and did not answer
letters from the area director requesting access to
records.

In spite of the willful nature cf this employer's vioclation--
repeated violation and falsified records--Labor did not seek penal-
ties against the firm.

The attorney from the regional solicitor's office who nego-
tiated the settlement said the back wages were reduced because re-
cordkeeping problems made the compliance officer's estimates dif-
ficult tc prove in court. He said some employee statements were
inconsistent and the calculations would be confusing to explain
in court. The area director noted that, although recordkeeping
problems prevented the compliance officer from fully documenting
the violations, the computations were as accurate as possible given
the circumstances. He said the regional solicitor's settlement
was reasonable, considering that the only alternative was to wait
2 or 3 years for a trial.
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Case 6

The cperator of a retail grocery store chain violated
FLSA minimum wage, overtime, and recordkeeping provi=-
sions. The compliance officer reported that, during
Labor's investigation, the employer told employees to
lie to the compliance officer. He also required em-
ployees to write letters indicating that all overtime
hours were paid and the hourly rate of pay was greater
than the minimum wage. In addition, the employer re-
quired employees to record only 8 hours per shift on
timecards. The compliance officer documented several
interviews reporting these attempts at coercion and
falsification. Employees were willing to testify

for Labor.

The compliance officer estimated that 188 employees
were underpaid $21,557 in back wages for the 2-year
period ended in September 1975. After investigating
additional branch locations and unsuccessfully nego-
tiating with the employer, the area director submitted
the case file to the regional solicitor for legal ac-
tion in March 1976. The regional solicitor filed suit
seeking an injunction and back wages. He requested

an updated investigation which found continued vio-
lations during the 2-year period ended in May 1977.
The compliance officer estimated that $10,004 in back
wages was due to 77 employees. Of this amount, $5,743
was a part of the $21,557 of back wages found due
during the initial investigation. Although the total
unduplicated back wages from both investigations was
$25,818 owed 198 employees, the regional solicitor
obtained an injunction and settled the case out of
court for $7,000 of back wages to 77 employees--a
settlement representing $18,818 less than the original
estimate.

We discussed this case with the compliance officer assigned
to the case who stated that the employer had previously violated
the same FLSA provisions at one store. The violations occurred
in January 1974, and the case was settled by the area office after
the employer paid $2,282 in back wages. He further stated that,
in the latest investigation, recordkeeping violations reduced
his ability to document wage violations, which encouraged the
regional solicitor to settle the case.

Although the employer willfully and repeatedly violated
FLSA, the employer was not penalized and apparently profited by
not maintaining required records. Based on the nature of the
violations and the fact that the employer restored only a small
percentage of employee back wages, we believe that this employer
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will have little incentive to comply with FLSA in the future. In
this regard, the compliance officer stated that he doubted the
employer came into compliance even after the current injunction.
After our fieldwork, he had not, however, been assigned to re-
investigate the firm since no new employee complaints had been
received and other higher priority complaint cases were awaiting
investigation.

Case 7

A hotel operator willfully and repeatedly violated
FLSA minimum wage, overtime, and recordkeeping pro-
visions. Tipped employees were paid below the minimum
wage. Also, employees who should have received over-
time pay were improperly paid straight time for all
hours worked. Further, the firm destroyed timecards
and failed to maintain a record of tips. The compli-
ance officer estimated that 38 employees were owed
about $6,575 in back wages covering a 2-year period.
The compliance officer also noted in his report that
violations were willful in that the employer

--destroyed timecards representing a 2-year period
after the compliance officer initiated the inves-
tigation,

--fired an employee for cooperating with the inves-
tigation,

--recorded overtime earnings on unmarked timecards,
and

--forced employees to falgify tip credit records.

The Labor area director recommended that the regional
solicitor sue to obtain an injunction or liquidated
damages. The regional solicitor settled the case
without filing suit for $5,059 (or about 77 percent)
of the original findings. An injunction was not
obtained against the employer to restrain future
violations.

We discussed this case with officials of the regional solici-
tor's office. They noted that the case would still be awaiting
trial in district court if suit had been filed. Moreover, they
stated that the out~of-court settlement was warranted because the
firm had financial problems.

The employer has since violated the same FLSA overtime and

recordkeeping provisions and the violations again appear willful.
After the first investigation, the compliance officer explained to
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the employer the proper method of computing overtime and record-
keeping requirements. Based on the guidance provided, the firm
should have been able to correct pay practices that violated FLSA.
The willful nature of the second series of violations suggests,
however, that the employer continued to vioclate the act because of
the opportunity for financial gain. In fact, evidence indicates
that the employer was not in compliance when the original settle-
ment agreement was signed--despite the employer's assurance that
compliance had been achieved.

The compliance officer stated that the employer specifically
instructed managerial personnel on schemes to avoid paying time
and a half for hours worked over 40. The compliance officer
estimated that $8,525 in back wages were owed to 10 employees.
The regional solicitor has filed suit seeking an injunction and
liguidated damages, but as of September 1980 the case was pending
in the district court.

Factors that make the liquidated
damage provision ineffective

Liquidated damages are not an appropriate way to penalize
employers who willfully violate FLSA. To obtain liquidated
damages, cases normally must reach trial; however, few cases
reach trial in district court. District court chief judges and
Labor solicitor officials agreed that roadblocks limit Labor's
access to district courts.

Chief judges we interviewed at several U.S. district courts
cited the (1) requirement that some cases, including criminal
cases, receive first priority, (2) large volume of cases filed in
courts, and (3) need to settle most cases to keep the courts from
being overwhelmed as the major factors limiting not only FLSA
cases but most civil cases from reaching trial.

Regional solicitor officials also identified several ro