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Legislative Changes Are Needed To 
Authorize Emergency Federal Coal 
Leasing 

The Depcjrtment of the Interior has established emergency 
leasing regulations to rnake federal coal available to 
exlstrny operators with an urgent need for It Existing law 
requires the Secretary of the lnterror to Issue federal coal 
leases, lncludlny emergency leases, on a competltlve 
tX3Sl5 

Although reasonable In concept, Interior’s emergency 
leasing regulations have been difficult to administer wlthln 
a competltlve framework, mainly because there IS an 
Inherent lack of cornpetltlve Interest for emergency tracts 
which are located next to an ongolng mlnlng operation and 
are needed to sustain It The low value of these tracts on 
tfje open market contrasts with their substantial economic 
value to the adjacent operator needing the coal 

In view of the need for emergency leaslng, GAO rec- 
ornmends that the Congress amend the Mineral Lands 
Leasing Act of 1920 to authorize emergency federal coal 
leaslny and to allow lnterlor to use negottated, rather than 
cornpetltlve, lease sale procedures to carry It out Such 
Ieglslatlve changes would recognize the unique objectIves 
of emergency leaslng and allow Interior to admInIster It In a 
more pragmatic rnanner 
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Department of the Interior's administration of its emergency 
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Copies of the report are being sent to the Director, Office 
of Management and Budget, and to the Secretary, Department of 
the Interior. 

&AU 
Comptroller General 
of the United States 

Enclosure 





COMPTROLLEH GENERAL'S REPORT 'I?0 THE 
CHAIRMAN, SUBCOMMITTEE ON MINING, 
FOREST MANAGEMENT, AND BONNEVILLE 
POWER ADMINISTRATION, HOUSE 
COM~rlIT'I'EE ON INTERIOR AND INSULAR 
AFFAIRS 

LEGISLATIVE CHANGES ARE 
NEEDED TO AUTHORIZE 
EMERGENCY FEDERAL COAL 
LEASING 

DIGEST ------ 

The Mineral Lands Leasing Act of 1920, as 
amended, generally requires the Secretary of the 
Interior to issue federal coal leases by compet- 
itive bidding and not to accept any bids that 
are less than the fair market value, as deter- 
mined by the Secretary of the Interior. Exist- 
ing law makes no distinction between leasing to 
meet the needs of existing coal operators and 
leasing to encourage the development of new 
competitive mining operations on federal coal 
lands. 

Although Interior is required to issue federal 
coal leases on a competitive basis, Interior has 
established a process and regulations for hold- 
ing lease sales at the request of producing min- 
ing operators who can demonstrate an emergency 
need for the coal on adjacent tracts to sustain 
their mining operation. Among other things, 
Interior's emergency leasing regulations state 
that applicants must require the coal within 
3 years to maintain current production or that 
such coal, if not leased, would be bypassed and 
not likely to be mined by another producer in 
the foreseeable future. (See p. 8.) 

Emergency lease sales are held under competitive 
bidding procedures, but Interior's emergency 
leasing regulations restrict such sales to situ- 
ations in which competitive interest is unlikely 
to exist. Competitive interest is lacking 
because the existing operator is usually the 
only one capable of developing the coal in an 
economic manner. Thus, it is questionable 
whether Interior can carry out emergency leasing 
in compliance with the statutory requirement 
that leases be issued on the basis of competi- 
tive bidding. (See p. 12.) 

GAO performed this review to determine the need 
for legislative and administrative remedies for 
managing emergency coal leasing. Subsequent to 
its initiation, Congressman Jim Weaver, Chairman 
of the House Subcommittee on Mining, Forest 
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Management, and Bonneville Power Administration, 
requested GAO's evaluation of two specific 
1 :J :, u c >; : (1) the kind of difficulties Interior 
has rancountered in administering its emergency 
leasing regulations under the competitive leas- 
nny program required by law, and (2) the need 
for legislation authorizing negotiated coal 
1 case :;a.les for emergency leasing or other 
:;I tudtrons. 

GAO found that It has been difficult for 
Interior to carry out emergency leasing in a 
mannthr consistent with the statutory require- 
ments of competitive bidding and receipt of fair 
market value. Because of these difficulties, 
GAO believes Congress needs to authorize nego- 
tiated lease sale procedures as an alternative 
for use in these leasing situations. 

DIFFICULTIES IN ADMINISTERING EMERGENCY 
LEASING REGULATIONS WITHIN EXISTING 
STATUTORY FRAMEWORK 

Interior's regulations limit emergency coal 
leasing to situations where the applicant re- 
questing the sale has a clear economic and com- 
petltive advantage over other potential bidders. 
All 39 emergency leases issued since 1977 were 
for the purposes of maintaining current produc- 
tion and preventing mine closure as well as 
avoiding the bypassing, and thus the loss, of 
unleased coal. Consistently, these leases were 
offercAd to meet the needs of the applicant 
requesting the lease sale. Thirty-six of the 39 
Leases issued (92 percent) resulted in only one 
bidder, the applicant requesting the lease 
sale. Although the other three leases issued 
resulted in more than one bidder, the applicants 
were the winning bidders and obtained the 
leases. (See pp. 7-12.) 

Althougll Interior has sought to administer its 
emergency coal leasing program to minimize 
abuses, it does not have specific statutory 
<iuthorlty to establish lease terms and condo- 
tions consistent with emergency leasing situa- 
tions. Interior's emergency leasing regulations 
require, as a basis for holding a lease sale, 
that the applicant must establish the need to 
begin mining the coal within 3 years from the 
date of the application. However, Interior has 
not issued regulatons or included provisions in 
leases requiring that mining begin within 3 
years from the application date. As a result, 
the lessee cannot be required to begin mining 
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wltt~ln 3 years from the appllcatlon date. GAO 
found that between March 1979 and November 1980, 
Interior issued 21 emergency coal leases, 7 (or 
33 percent) of which had not produced any coal 
ds of November 1983, more than 3 years since 
their application date, and none of the leases 
have been terminated. (See p. 12.) 

DIFFICULTIES OF ASSURING 
A FAIR RETURN TO THE GOVERNMENT 
'E'OR EMERGENCY TRACTS WITHIN 
EXISTING STATUTORY FRAMEWORK 

Exlstlng legislation requires the Secretary to 
reject bids for coal tracts that are less than 
fair market value. Generally, existing legisla- 
tion assumes that the value of a coal lease is 
what It will brrng in the open market. 

The difficulty with this approach is the gap 
between the lease tract's value to buyers in 
general and its special value to the emergency 
coal lease applicant. Because the applicant 1s 
already mining next to the unleased federal 
Coal and, under Interior's regulations, must 
demonstrate a near-term need for the coal, the 
applicant can generally mine it without addi- 
tional outlays for equipment, planning and 
development, and acquisltlon of other coal 
holdings. Such coal has substantial economic 
value to the applicant, but not to another 
producer who would have to incur considerable 
front-end costs. Thus, the assumption of a 
normal, competitive situation tends to ignore 
the special economic circumstances of emergency 
leases. (See pp. 13-14.) 

Moreover, the Department's assumption that more 
than one bidder may be interested In such emer- 
gency tracts hds led to appraising the value as 
part of a hypothetical mining unit--consisting 
of the proposed tract and additional federal and 
nonfederal coal lands capable of supporting a 
theoretically designed mining operation. In 
such cdses, Interior arbitrarily allocates a 
proportionate share of the total estimated value 
ot the hypothetical mining unit to the emergency 
tract even though it is not able to sell the 
tract in its entirety, as would occur in a nor- 
mal competitive lease sale. As a result, the 
value derived for the tract may not be realistic 
in terms of its worth to the applicant. (See 
FJP* 14-20.) 
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NE:KD FOR LEGISLATIVE CHANGES 
'I'(? AUTIIORIZE NEGOTIATION OF 
T~%GENCY LEASE SALES 

-- 
--- --- 

Amendments to the Mineral Lands Leasing Act are 
receded to authorize Interior to conduct 
(hrnci:r-gency federal coal leasrng and to adminis- 
t er such leases more efficiently and effective- 
ly. Because the normal competitive leasing 
program focuses on the regional needs for fed- 
t~rsl coal --as opposed to site-specific needs of 
ongoing operations-- and takes several years to 
occur , it lacks the flexibility to enable 
rnterlor to respond quickly to the needs of 
!;pecific operators experiencing emergency sltu- 
at tons. In addition, although Interior has 
emergency leasrng regulations, their legality 
IS questionable under existing law governing 
federal coal leasing because the law requires 
competition and emergency leasrng is inherently 
noncompetitive. Thus, a separate amendment to 
the Mineral Lands Leasing Act could eliminate 
these problems by distinguishing between re- 
glonnl and emergency coal lease sales and by 
authorlzrng Interior to conduct emergency leas- 
lng through negotiated lease sale procedures. 
(SW p. 25.) 

Such legislative changes, however, should In- 
clude appropriate controls (e.g., public comment 
and expressions of competitrve Interest, guide- 
lines for negotiators to follow, and issuance of 
regulations to implement emergency leaslng) to 
mlnimlze the noncompetltlve leasing of tracts 
which otherwise might be of competitive interest 
<ind which should be offered through competitive 
bidding procedures. The use of negotiated lease 
sale procedures would reduce the uncertainties 
currently associated with the appraisal process, 
They would allow Interior and the potential 
lessee --within a framework of appropriate 
controls-- to discuss and resolve differences and 
arrive at a reasonable value for the federal 
coal. 

TO facilitate these negotiations, such legisla- 
t. 10 n should also authorize the Secretary of the 
I’nterlor to have access to pertinent geologic, 
economic , and financial data from the appli- 
cdnt's exlstlng operation. Absent access to 
Information, it is difficult to Judge the accu- 
racy of the estimated value placed on a tract. 
This authority would allow Interlor to evaluate 
lease tracts on the basis of actual mining con- 
ditions. (See pp. 22-25.) 
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NECOMMENDATION TO THE ----- 
CONGRESS __---- --- 

To meet the emergency needs of existing mining 
operations, GAO recommends that the Congress 
amend the Mineral Lands Leasing Act to author- 
ize the Secretary of the Interior to conduct 
emergency federal coal leasing using negotiated 
lease sale procedures for carrying it out. The 
legislation should provide for (1) a statement 
of objectives to be achieved through emergency 
leasing; (2) opportunity for public comment and 
expressions of competitive leasing interest 
before conducting negotiated sales; (3) devel- 
opment of guidelines by the Secretary for nego- 
tiators to follow which, at a minimum, provide 
for access to economic and geologic data; 
disclosure and protection of proprietary infor- 
mation; factors to consider in negotiating 
lease terms and reasonable value for the fed- 
eral coal; and public disclosure of lease sale 
results; and (4) promulgation of regulations by 
the Secretary for designing and implementing an 
emergency coal leasing program consistent with 
the legislatron's objectives for such a program 
and the above standards. 

AGENCY COMMENTS -- 

Comments on a draft of this report were obtained 
from the Department of the Interior. Interior 
stated that it was not prepared to provide com- 
ments on GAO's recommendation and the changes 
suygested in the draft report, because at that 
time the Commission on Fair Market Value Policy 
for Federal Coal Leasing--mandated by the 
Congress to study the federal coal management 
program--had not yet submitted a report. 
Subsequent to the publication of the 
Commission's report, Interior told GAO that it 
plans to respond to the recommendation in 
writing after GAO issues its final report. 

interior did, however, comment on specific 
points in GAO's draft. Interior generally 
agreed that emergency leases are of little 
interest to other coal producers and that the 
Leases are more valuable to the applicants than 
to others. Interior, however, disagreed with 
GAO's statement that questioned the Department's 
authority to establish and enforce special emer- 
gency lease terms and conditions. Interior 
stated that because a lease is a contract it 
could include a lease term for future emergency 



t rd(lt 0 requiring cancellation of the lease if 
l)r~o(lirc:t Len does not start within a stated 
k.h.~ r 1 ocf -t hu:, new legislation 1s not required. 
GAO notctd that although Interior could include 
I)rov 1:; l9n:; in future leases requlrlng production 
to :;t-drt within a stated period, it has not done 
t tll!, t ( ) rl at (3 . Interior also disagreed with GAO 
ttiat It!; new lease sale procedures--adopted 
Auq uc>t 8, 1983--still do not assure a financial 
ret.\lr-n that is fair and equitable to the govern- 
mt.' n t d :, well as to the lessee. GAO noted, how- 
evc:r, that the new procedures, although 
cmphdsizing sealed bids, still do not resolve 
thrt problem for emergency leasing situations 
s LIlCP the dppllcant 1s expected to be the only 
brd(iet- to participate in an emergency sale. 
'I'he~,t: clnd other Interior comments, along with 
GAO ' s responses, are further discussed in 
ctldptc~r 4. 

On February 17, 1984, the Commission on Fair 
Market Value Policy for Federal Coal Leasing 
issued its report. Further, on March 19, 1984, 
Interior responded to the Commission's recommen- 
tlLit 101-i!>. The Commission's report makes many 
rec<)rnmendations, one of which pertains to the 
necfc1 for Interior to have authority to negotiate 
a fair price for noncompetitive tracts. In its 
response, Interior aqreed with this recommenda- 
tion dnd recognized that legislative action may 
be neces:;ary. However, neither the Commission 
nor the Interior report dealt with the specific 
problems of emergency leasing. GAO believes 
thdt 111 view of the unique objectives of emer- 
qency leas l.r1y --which takes place outside the 
normal Iedsir1c.j program--there is a need for 
sei)ardtrh legislative change to authorize 
Interior to conduct emergency leasing and to 
allow thr! 11s~ of negotiated lease sale proce- 
durct7 to c*arry it out. 
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CHAPTER 1 

EVENTS SHAPING THE EMERGENCY 

COAL LEASING PROGRAM 

From 1920 to 1976 the Secretary of the Interior, under the 
Mineral Lands Leasing Act of 1920 (30 U.S.C. 181, J?& w.), had 
broad discretionary authority to offer for lease sale federal 
coal deposits to qualified applicants. The 1920 Act authorized 
the Secretary to award federal coal leases by use of competitive 
bidding or such other methods as adopted by general regula- 
tion.' The Congress enacted the Federal Coal Leasing Amend- 
ments Act (FCLAA) of 1976 (principally at 35) U.S.C. 201, et 
seq.) which, among other things, required that all federalcoal 
leases be awarded by competitive bidding and that no lease be 
issued at less than fair market value, as determined by the 
Secretary of the Interior. 

Although Interior does not have general authority to issue 
noncompetitive coal leases, Interior issues federal coal leases 
to existing producing mining operations which can demonstrate an 
"emergency" need for additional federal coal reserves under pro- 
cedures which make competitive bidding unlikely. Two types of 
situations have been associated with emergency leasing. The 
first is where an existing mining operator, as part of his 
planned mining sequence, would soon bypass small parcels of 
unleased federal coal, making it uneconomical for him or another 
operator to later recover such coal. Thus, the bypass would 
result in a waste of federal coal lands as well as in the loss 
of royalty revenue to federal and state governments. The second 
situation is where a producing operator needs additional federal 
coal reserves to maintain his current production level or to 
supply coal under existing contract with electric utilities and 
other coal users. Not leasing in this case would result in 
mining disruptions and employee layoffs. Since 1973, when 
Interior first implemented such a leasing program, 52 emergency 
federal coal leases have been offered. All but six of these 
have been offered since the enactment of the FCLAA in 1976. 

MORATORIUM AND USE OF SHORT-TERM 
LEASING CRITERIA AS INTERIM 
NONCOMPETITIVE LEASING MEASURE 

From May 1971 to February 1973, the Secretary of the 
Interior imposed an informal moratorium on all federal coal 

lcompetitive bidding means that otherwise qualified potential 
bidders cannot be prevented from bidding by limiting participa- 
tion to a particular class of potential bidders. 
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leasing and prospecting permits.2 This action was taken 
because of concern over low production levels of existing fed- 
eral coal leases and the concern that the Interior Department's 
leasing processes were not environmentally adequate. 

In February 1973, the Secretary instituted a formal mora- 
torium on all federal coal leasing. As an interim measure-- 
while Interior was to develop a new competitive coal leasing 
program and programmatic Environmental Impact Statement (EIS)-- 
the Secretary decided to lease coal only when (1) it was needed 
to maintain an existing mining operation or (2) when coal was 
needed as a reserve for production in the near future. This 
marked the first time that short-term noncompetitive leasing 
criteria were adopted by the Interior Department.3 

NEW LEGISLATION REQUIRING 
COMPETITIVE LEASING 

Because of its concern with speculative holding of federal 
coal leases and inadequate financial returns from leasing fed- 
eral coal lands, the Congress amended the Mineral Lands Leasing 
Act of 1920 by enacting the Federal Coal Leasing Amendments Act 
of 1976. In part, the FCLAA requires that all leases be issued 
by competitive bidding and that no bid be accepted which is less 
than fair market value. The FCLAA makes no distinction between 
leasing to meet the needs of existing producing mines and leas- 
ing to promote development of new competitive coal mines. TWO 
exceptions, not covered by the emergency leasing regulations, 
are permitted from the requirement of competitive bidding. The 
first exception is a provision allowing a modification to an 
existing lease of up to 160 acres--not resulting in 

2Prospecting permits were issued by Interior under the 1920 
Mineral Lands Leasing Act. These permits allowed an applicant 
to explore an area not classified for coal leasing for a period 
of 2 years. If such exploration led to the discovery of com- 
mercial quantities of federal coal, the applicant was entitled 
to a noncompetitive federal coal lease. The FCLAA terminated 
the issuance of prospecting permits. However, noncompetitive 
leases may still be issued pursuant to outstanding preference 
right lease applications based on prior permits. 

3By July 1973 the Interior's Bureau of Land Management issued 
instructions implementing the Secretary's short-term coal leas- 
ing policy. The instructions included the requirement that the 
decision to issue leases should be based on sufficient indica- 
tions that a prospective applicant needed coal to satisfy an 
existing market and intended to begin development within 
3 years. Clearly, the emphasis was on the immediate needs of 
existing mining operations rather than on meeting the needs of 
new competitive operations. 
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a lease sale nor issuance of a new lease.4 The second excep- 
tion is a provision allowing Interior to sell federal coal, 
based on a negotiated fair market value, the removal of which is 
necessary and incidental to the exercise of a right-of-way 
permit 130 U.S.C. 201(a)(l)]. 

Other than the above two exceptions, no legislative author- 
ity was established to recognize noncompetitive emergency-type 
leasing situations falling outside competitive leasing stand- 
ards. In addition, the FCLAA established no authority to allow 
the Secretary of the Interior to negotiate fair market value in 
other leasing situations where competitive bidding procedures 
are not appropriate. 

In May 1977, the Interior Department issued revised coal 
leasing regulations outlining its coal leasing program, known as 
Energy Minerals Activity Recommendations System.5 The regula- 
tions incorporated the requirements of the FCLAA. In addition 
to competitive leasing, the regulations included short-term 
leasing criteria which were effective through August 1979 when 
Interior issued new regulations. Specifically, the criteria 
state that applications for short-term coal leases will be 
accepted only if the applicant shows that (1) the coal is needed 
to maintain an existing mining operation, or (2) the coal is 
needed as a reserve for production in the near future. 

The U.S. District Court for the District of Columbia in 
September 1977 ruled in NRDC v. Hughes, 437 F. Supp. 981, that 
Interior's 1975 final coal leasing programmatic Environmental 
Impact Statement, the basis for the July 1977 regulations, was 
inadequate. The court enjoined the Department from "taking any 
steps whatsoever, directly or indirectly, to implement the new 
coal leasing program, including calling for nominations of 
tracts for Federal coal leasing and issuing any coal leases, 
except when the proposed lease is required to maintain an exist- 
ing mining operation . . . .)I 

In part, the court order included criteria for short-term 
(emergency) leasing to meet the needs of producing operations 
which were similar to those previously established by Interior. 
The criteria were intended as an interim measure until a 

4Section 13 of the Federal Coal Leasing Amendments Act (30 
U.S.C. 203) allows an existing leaseholder to secure a modifi- 
cation of the original lease by including additional coal lands 
contiguous or cornering to those of the lease. However, in no 
event can the total area added to an existing coal lease exceed 
160 acres, or add acreage larger than that in the original 
lease. Prior to the FCLAA, the Mineral Lands Leasing Act pro- 
vided for modification and addition to leases without competi- 
tion of not more than 2,560 acres. 

542 Fed. Reg. 25471 (1977). 
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competitive coal leasing program was developed and Implemented. 
In regard to issuing leases to an existing mining operation, the 
court order stated that: 

the proposed lease is required to maintain an 
existing mining operation at the present levels of 
production or is necessary to provide reserves neces- 
sary to meet existing contracts and the extent of the 
proposed lease is not greater than is required to meet 
these two criteria for more than three years in the 
future." 

This court order was subsequently amended in June 1978, 454 
F. SuPP* 148, to permit more leasing than was originally allowed 
by the court. The amended order permitted leasing of a limited 
amount of reserves to existing operations that met one of two 
criteria-- bypass or maintenance-- absent 
mentioned above.6 

the 3-year criterion 
By their very nature, these criteria have 

the effect of precluding effective competitive bidding. That 
is, the existing operation has a clear competitive advantage 
over other potential bidders. 

These court-approved criteria remained in effect until the 
Interior Secretary approved a new federal Coal Management 
Program in June 1979. The Court's criteria influenced the shap- 
ing of the emergency leasing program and regulations that the 
Interior Department adopted in 1979 and revised in July 1982. 

EMERGENCY LEASING BECOMES 
A SEPARATE PROGRAM 

Interior's Federal Coal Management Regulations (43 C.F.R. 
3400) provide a comprehensive leasing system for conveying 
federal coal deposits to the private sector for development. 
The regulations --which were issued in July 1979 and revised in 
July 1982--provide two components of the leasing process. These 
are (1) normal competitive leasing where Interior has estab- 
lished schedules for leasing federal coal over a period covering 
several years and (2) leasing-by-application for areas not 
having scheduled lease sales. The normal competitive leasing 
process focuses on the regional need for federal coal and con- 
sists of two steps --land use planning and activity planning-- 
which take about 4 years to complete before holding a lease 
sale. During land use planning, the Bureau identifies areas 
environmentally acceptable for leasing and prepares comprehen- 
sive land use plans. At the activity planning stage, Interior's 

6Bypass. Permitted where federal coal may be otherwise lost if 
it is not developed by an existing mine because subsequent 
costs (either economic or environmental) would be much higher. 
up to 5 years of reserves may be included in a lease issued 
under this provision. To qualify for a lease, mining 
operations must have been in existence on September 27, 1977. 
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Hureau of Land Management, with input from industry, state 
governments, the general public, and Indian tribes, identifies 
potential lease tracts wlthln those areas deemed acceptable for 
leasing. The Bureau analyzes these potential lease tracts and 
ranks them on the basis of several factors, including environ- 
mental, geologic, socioeconomic, and overall economic conditions 
affectlng the demand and supply for coal in the region. The 
overall objective of activity planning is to select and offer 
lease tracts capable of supporting new independent mining 
operators. 

On the other hand, Interior's coal leasing regulations 
provide for a leasing-by-application process which allows 
Interior to conduct lease sales in certain areas without first 
having to go through the activity planning stage discussed 
above. These areas include those lands having substantial 
amounts of federal coal where an emergency need for the unleased 
federal coal is demonstrated by an existing mining operation 
between regularly scheduled competitive lease sales as well as 
lands where federal coal deposits are limited and scattered. 
According to the Bureau, in these areas it is not cost effective 
for the Bureau to conduct comprehensive land use planning and 
dCtlVity planning in preparation for a lease sale. 

Interior's emergency leasing regulations established 
criteria that require the applicant to demonstrate a short-term 
need for the unleased coal to maintain its existing operation or 
avoid the bypass of the federal coal which is unlikely to be 
mined by another operator in the foreseeable future. The regu- 
lations also require the Bureau to prepare an environmental 
assessment of the application as well as an evaluation of the 
lease tract. The tract evaluation is conducted to ensure that 
the quantity of coal to be leased complies with the criteria and 
to estimate a pre-sale value of the offered coal. 

OBJECTIVE, SCOPE, AND METHODOLOGY 

We initiated this review to determine the need for legisla- 
tive and administrative remedies for managing emergency coal 
leasing in the future. Subsequently, the Chairman, Subcommittee 
on Mining, Forest Management, and Bonneville Power Admlnistra- 
tion, House Committee on Interior and Insular Affairs, requested 
that our analysis address two specific Issues: (1) the kind of 
difficulties that Interior has encountered in administering its 
emergency leasing regulations under the competitive leasing 
program required by law and (2) the need for new legislation 
specifically authorizing the Secretary to conduct emergency coal 
leasing and allowing the Secretary to carry it out through the 
use of negotiated lease sale procedures. (See app. I.) 

We interviewed Department of the Interior and the Bureau of 
Land Management officials with responsibilities for the design 
and implementation of emergency coal leasing regulations In 
headquarters and field offices at Washington, D.C. and Reston, 
Viryinia; Denver, Colorado; Casper, Wyoming; Salt Lake City, 
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Utah; Billings, Montana; and Alexandria, Virginia. In addition, 
we interviewed geologists, mining engineers, mineral economists, 
program analysts, and computer program analysts within the 
Bureau. We also interviewed representatives from coal companies 
and coal industry trade associations knowledgeable of emergency 
leasing and regulations. 

We focused our review on Interior's regulations, proce- 
dures, and tract evaluation guidelines for emergency leasing. 
We analyzed Interior's tract appraisal techniques and their 
application in evaluating emergency lease tracts. We analyzed 
all emergency lease sales conducted since the enactment of the 
Federal Coal Leasing Amendments Act of 1976. The universe con- 
sisted of 46 emergency lease sales between March 1977 and March 
1984, the most recent emergency lease sale at the time of our 
review. The 46 sales were conducted in six western states-- 
Montana, North Dakota, Colorado, Wyoming, Utah, and New 
Mexico-- and Alabama. 

Our review addressed four major issues affecting adminis- 
tration of emergency leasing within the existing statutory 
framework governing federal coal leasinq. These issues relate 
to whether (1) Interior's regulations limit emergency leasing to 
situations where competitive bidding is unlikely to exist: 
(2) Interior has the statutory authority to establish lease 
terms and conditions consistent with these leasing situations; 
(3) the economic aspects of emergency lease tracts limit the 
competitive interest of these tracts to other coal producers: 
and (4) competitive bidding procedures are appropriate for 
assuring that the government obtains a reasonable value for the 
coal in emergency situations. 

This evaluation was conducted in accordance with generally 
accepted government auditing standards. 
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CHAPTER 2 

DIFFICULTIES ADMINISTERING EMERGENCY LEASING 

UNDER EXISTING LEGISLATION 

The previous chapter indicated that Interior established its 
emergency leasing program for the purpose of preventing the bypass 
of unleased federal coal and disruptions of coal supplies to elec- 
tric utilities or industrial users of federal coal because of a 
shortage of leased federal coal. Although these objectives are 
appropriate from a public policy perspective, the carrying out of 
emergency leasing within the existing statutory framework govern- 
ing federal coal leasing has caused several difficulties. These 
concerns, which are addressed and analyzed in this chapter, 
include: 

--Interior's regulations, which are designed to avoid abuses 
of the emergency leasing process, require applicants to 
show a legitimate need for the coal, but in doing so limit 
such leasing to situations where competitive bidding is 
unlikely to exist; 

--Interior has not established lease terms and conditions 
consistent with emergency situations and, therefore, there 
may be a need for a statutory requirement that Interior 
safeguard against abuses; 

--Because emergency lease tracts are of little or no inter- 
est to other coal producers, their value on the open market 
is very low although they may have substantial economic 
value to the applicant; and 

--In view of the noncompetitive features of emergency lease 
tracts, competitive bidding procedures do not assure that 
the government obtains a reasonable value for the coal. 

EMERGENCY LEASING REGULATIONS RESTRICT 
LEASING TO NONCOMPETITIVE SITUATIONS 

Interior estdbllshed an emergency leasing process because of 
the need to relieve producing federal coal lessees of the hardship 
that might occur in certain cases if all leasing proceeded through 
normal procedures. Because of the special situations under which 
emergency leasing is conducted, competition is unlikely to occur. 
Planning for emergency leasing is applied site-specifically so 
that responses to applicants' needs can be made quickly rather 
than through the lengthy activity planning process of the normal 
competitive leasing process. 

In establishing its emergency leasing process, Interior 
adopted certain criteria to guide the processing of applications 
for emergency lease sales. In 1979, when Interior formulated the 
regulatory framework governing emergency leasing, it established 
specific criteria for reviewing emergency lease sale applications 
and determinlnq the need to conduct a lease sale. In July 1982, 
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Interior r vised its emergency leasing requlations (43 C.F.R. 
3425.1-4). e The regulations include the following criteria: 

1. The coal reserves applied for must be mined as part of an 
existing mining operation that is producing coal on the 
date of the application. 

2. The federal coal is needed within 3 vears to: 

--maintain an existing mining operation at its current 
average annual level of production on the date of 
application, or to supply coal for contracts signed 
prior to July 19, 1979 (date of the previous 
regulations); or 

--if the coal deposits are not leased they will be 
bypassed in the reasonably foreseeable future and, if 
leased, some portion of the tract applied for will be 
used within 3 years. 

3. The amount of coal leased is not to exceed 8 years of 
recoverable reserves at the rate of production under 
which the applicant qualified in (1) and (2) above. 

4. The need for the coal deposits must have resulted from 
circumstances that were either beyond the control of the 
applicant or could not have reasonably been foreseen and 
planned in time to allow for consideration of leasing the 
tract under the regional leasing process. 

These criteria have restricted emergency leasing to situa- 
tions in which competitive interest in the proposed lease tract is 
unlikely to occur. For example, all 46 emergency lease sales con- 
ducted since the enactment of the FCLAA have been conducted for 
the purposes of (1) preventing the bypass of federal coal and the 
loss of royalty revenues to the government, or (2) providinq an 
existing operation additional reserves to maintain production 
levels between regionally scheduled lease sales in order to miti- 
gate the costs of unemployment due to mine disruptions or coal 
contract failures. Table 1 shows the classification of emergency 
lease tracts offered from 1977 through March 1984. Appendix II 
shows the results of these emergency lease sales. The following 
discussion analyzes the above criteria in greater detail. 

'In revising its emergency coal leasing regulations in 1982, 
Interior eliminated certain provisions which were included in 
its previous regulations. The eliminated provisions included 
(1) requiring that a mining operation produoe coal for 2 years 
before the operator may apply for an emergency lease sale, 
(2) limiting an operator to no more than one emergency lease at 
a time for each operation, and (3) restricting competition at 
emergency lease sales to bidders meeting the emergency 
criteria. 
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Table 1 

Summary of Emergency Lease Tracts Offered 
by Tract type 

Production 
Year Bypass maintenance Total 

1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 

Total 

1 1 2 
2 4 6 
8 6 14 
7 2 9 
2 5 7 
1 3 4 
2 1 3 
1 1 - - - 

Application Must Be From 
An Existing Mining Operation 

The emergency criteria require that the applicant be produc- 
ing coal at the time the application is filed with the Bureau and 
that the application lands will be mined as part of the opera- 
tion. Emergency lease tracts are offered to meet the specific 
needs of the applicant's mining operation so as to maintain 
current production until the next regional competitive sale. In 
other cases involving potential bypass tracts, the applicants are 
capable of extending their mining operating sequences into these 
tracts without incurring significant additional costs (e.g., 
altering established mining plan sequences or moving heavy 
earth-moving equipment from distant mining sites). Because of 
these spatial characteristics of emergency lease tracts, the 
applicant is in a superior position-- economically as well as 
technologically-- compared to other potential producers to mine the 
coal profitably. Thus, as indicated by results of emergency lease 
sales conducted since 1977, little or no competitive bidding 
exists for such tracts. 

Our review indicated that for those applications that met the 
criteria and qualified for a lease sale, the Bureau regarded the 
applicant as the logical producer of the proposed tract. In fact, 
the emergency criteria require that the reserves applied for must 
be mined as part of an existing operation that is producing coal 
at the date of application. The existence of a producing mining 
operation also has made it difficult for the Bureau to evaluate 
emergency lease tracts as if they could be mined independently of 
the adjacent'operation as well as to obtain competition at lease 
sales. 

Of the 46 emergency lease sales conducted, 39 leases were 
issued. Thirty six, or 92 percent, of the 39 emergency leases 
issued, involved only one bidder--the applicant--while the 
remaining 3 leases issued resulted in more than one bidder. In 
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these three cases, the applicant requesting the sale was the 
winning bidder and obtained the proposed lease tract. 

Of the remaining seven emergency lease sales conducted, in 
three the applicants or other parties did not bid on the tracts 
and in three other sales the Bureau rejected the applicants’ bids 
on the grounds that they were less than fair market value. The 
remaining lease sale conducted did not result in a lease being 
issued because the only bidder, the applicant, refused to accept 
the lease since the sale was delayed and the federal coal 
bypassed. 

Three Year Mining Requirement 
and 8 Year Reserve Limits 

The criteria require that for bypass and production mainten- 
ance situations the applicant must show a need for the coal within 
3 years from the date of application. Interior's rationale for 
adopting this 3-year production rule was to discourage companies 
from creating "artificial by-pass" problems. That is, Interior’s 
preference was to make decisions about new mines through the 
activity planning stage of the normal competitive leasing 
process. In promoting this objective Interior has sought to 
discourage companies from opening mines with insufficient reserves 
on nonfederal coal lands adjoining unleased federal coal and then 
attempting to qualify for the federal coal under the emergency 
leasing process. However, it recognized the potential abuse to 
the competitive leasing process through the creation of bypass 
situations as a way of avoiding a competitive lease sale. In this 
regard Interior has stated that "NO operator who opened a mine 
with rnsufficient reserves in the expectation of acquiring a 
Federal lease would be considered to have a legitimate need for 
the coal."2 

However, Interior believed that if the applicant could demon- 
strate that the coal was legitimately needed within 3 years of the 
application date, then issuance of a production maintenance or 
bypass lease could be considered. Interior indicated that such an 
approach offered the following advantage: 

"Three years is less than the lead time required to open a 
new mine. If an operator is that close to opening it, it can 
be assumed that the decision to open the mine has been 
already made, independent of any future federal leasing. 
Since the design of the operation would be more efficient if 
the federal coal were available it might be advantageous to 
process the application during the mining plan approval stage 
rather than waiting until the mine has already been in pro- 
duction for 2 years.‘l3 

247 Fed. Reg. 33124 (1982). 

3US Department of the Interior, Secretarial Issue Document for 
the Federal Coal Management Program, June 1979, Volume I, page 

. 
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Considering the time and expense of developing a new mining 
operation, few potential bidders other than the applicant would be 
able to demonstrate the need for the coal within 3 years from the 
date of lease application. Interior regards the applicant to be 
In a superior position relative to other potential bidders in 
meeting the 3-year criterion. For example, in the preamble to its 
July 19, 1979, federal coal leasing regulations Interior stated 
that: 

"Some comments requested that the three-year period 
within which the operator would reach the coal in an 
emergency lease application be extended. This was not 
adopted; the three-year period is consistent with the 
purpose of this subpart and the amount of time neces- 
sary to process a lease application, hold a sale, and 
issue a lease in time to reach production."4 

Also, the Bureau delineates emergency leasing tracts with the 
intention of limiting the amount of coal for each application. 
For example, emergency leasing criteria limit the amount of 
reserves (equivalent to 8 years of production) to an applicant, 
based on the applicant's average annual production record. 
Interior documents show that the reserve limitation was adopted 
because Interior believed that leasing large numbers of years of 
reserves under the emergency leasing system could compromise the 
regional leasing process. Interior also thought by adopting the 
a-year criterion it would avoid criticism of capriciousness, in- 
consistent application of criteria, or favoritism to any one 
applicant. Interior restricted the maximum number of years of 
reserves that can be leased in any one emergency lease sale to 
eight. This number was selected because Interior thought it would 
be sufficient to tide the operator over until the next competitive 
lease sale in the region. According to the June 1979 Secretarial 
Issue Document on the coal leasing programr the actual amount of 
reserves leased to any emergency lease sale applicant may be less 
than 8 years if only a limited amount of unleased federal coal 
lies within the applicant's projected mining unit. The point is 
that this criterion focuses on the applicant's needs as opposed to 
the potential competitiveness of the tract on the open market. 

Circumstances Must be Beyond 
the Control of the Applicant -- 

As an additional measure to prevent existing coal mining 
operations from using the emergency leasing process to evade or 
frustrate the normal competitive leasing process, Interior estab- 
lished the following criterion in its previous coal leasing regu- 
lations issued in July 1979, and which is still a part of its 
current emergency leasing regulations: 

"That the need for the coal deposits shall have 
resulted from circumstances that were either beyond 
the control of the applicant or could not have been 

444 Fed. Reg. 42595 (1979). 
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reasonably foreseen and planned in time to allow for 
consideration of leasing the tract under the provi- 
sions of section 3420.3 of this title."5 [43 C.F.R. 
3420.3 refers to the competitive leasing process for 
identifying, ranking, analyzing, selecting, and 
scheduling lease tracts after land use planning has 
been completed.] 

In explaining this criterion in its preamble to its previ- 
ous coal leasing regulations, Interior stated that bypass coal 
lease tracts can and will be leased under the provisions of the 
normal competitive leasing process. It also stated that because 
of the mixed ownership patterns that exist in many cases, it may 
be easy for an operator to create a bypass situation intentlon- 
ally. Interior, however, believes that such actions will not sub- 
vert the normal leasing process, even if minor amounts of coal are 
lost. Further, Interior asserts that an applicant for an emer- 
gency lease sale who does not actively participate or fails to 
prevail in the normal competitive leasing process "will not !gner- 
ally be allowed a ‘second chance’ through emergency leasing. 

In view of the above analysis of Interior's emergency leasing 
regulations, it is questionable whether the regulations and emer- 
gency leasing process comply with the statutory requirement that 
leases be issued on the basis of competitive bidding. Specif- 
ically, what is brought into question is the legality of a proce- 
dure which permits bidding by any otherwise qualified bidder but 
limits leasing to situations in which the applicant has such a 
clear economic and competitive advantage over other potential 
bidders as to make the competitive bid process illusory. As dis- 
cussed in chapter 1 of this report, the Secretary of the Interior 
does not have specific authority to issue noncompetitive leases in 
the circumstances described by the emergency leasing regulations. 
Under the Mineral Lands Leasing Act, as amended, two exceptions, 
not covered in the emergency leasing regulations, are permitted 
from the requirement for competitive bidding. These exceptions 
are the modification of up to 160 acres to an existing lease and a 
sale of federal coal necessary to the exercise of a right-of-way 
permit. 

---------- 

547 Fed. Reg. 33141 (1982). 

644 Fed. Reg. 42594 (1979). 
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NEED FOR STATUTORY AIJTHORITY 
TO SAFEGUARD AGAINST ABUSES 

Interior’s emergency leasing regulations require that the 
applicant must establish the need to begin mininq some portion of 
the emergency tract within 3 years of the application date. How- 
ever, the 3-year production requirement is used only in the appli- 
cation screening process and is not legally binding since issued 
leases are only subject to a statutory provision that requires 
production in commercial quantities to begin by the end of the 
tenth year from the date of lease issuance or the lease will be 
terminated. 

As discussed above, the 3-year production criterion was 
established for the purpose of avoiding abuses to the normal com- 
petitive leasing process. Interior’s emergency leasing criteria 
and lease terms, however, make no provision as to the consequence 
if a lessee does not begin to mine any coal in the emerqency tract 
within 3 years from the date of application. Thus, if an appli- 
cant or any other party obtains an emerqency lease and does not 
begin mininq within 3 years, he is not subject to any penalty for 
not producinq within this timeframe. 

Interior, in its comments on our draft report, indicated that 
a future lease term for production maintenance tracts could be 
that the lease is cancelled if the lessee has not commenced to 
mine coal within a stated period. Although the basis for 
approving an emergency lease sale application is the need to start 
mining within 3 years from the application date, Interior has not 
issued requlations or included provisions in leases requirinq 
mininq to begin within the 3-year period. Our review indicated 
that between March 1979 and November 1980, the Bureau leased 21 
emergency coal tracts, 7 (or 33 percent) of which had not bequn to 
produce coal as of November 1983. Thus, in the case of these 
seven leases (five of which were designated as bypass leases), 3 
or more years have passed since the date of their application for 
the lease sale, and none has been terminated. 

In view of Interior’s failure to deal with the above non- 
producing emerqency leases, there may be a need--in connection 
with establishinq new statutory authority for noncompetitive 
leasing (see p.21)-- to include safeguards against abuses. Such 
leqislation could include the requirement that Interior prescribe 
a timeframe for the start of productron that is consistent with 
the basis for the applicant’s request for an emergency lease 
sale. This would provide assurance that the emergency leasing 
proqram is not abused by an applicant who does not begin mining 
in accordance with his application. Thus, an applicant who 
obtains an emergency lease on the basis that mininq would begin 
within 3 years would be required to do so under the terms of the 
lease. 
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EMERGENCY TRACTS ARE OF LITTLE VALUE 
ON OPEN MARKET--BUT MAY HAVE SUBSTANTIAL 
VALUE TO THE APPLICANT 

Existing legislation requires the Secretary of the Interior 
to follow competitive bidding procedures and not to accept bids 
for coal tracts that are less than fair market value. Soon after 
the enactment of FCLAA, however, Interior encountered problems 
leasing emergency tracts through competitive bidding because of 
the lack of competition at such sales. The basic problem has been 
determining fair market value for emergency tracts regarded as an 
extension of a producing operation, and how such tracts should be 
offered when the applicant is expected to be the only bidder to 
participate in the sale. Emergency lease tracts are of little or 
no economic value (i.e., they have poor prospects of providing a 
profitable operation) to producers other than the applicant. All 
but 3 of the 42 emergency lease tracts that received bids in sales 
conducted since 1977 involved only one bidder, the applicant 
requesting the coal lease sale. 

In Interior documents relating to federal coal lease sale 
procedures and fair market value, Interior indicated that small 
lease tracts, such as those offered through the emergency leasing 
process, are not expected to be of competitive interest on the 
open market.7 This stems from the existence of a mining opera- 
tion adjacent to the proposed lease tract as well as coal and 
surface ownership patterns which limit access to the tract by 
other producers. These factors often cause the federal coal to be 
of value only to one potential bidder, the adjacent operator 
requesting the lease sale. Because of this condition Interior has 
found it difficult to establish a reliable presale value for the 
proposed tracts. 

In emergency leasing situations the applicant is already 
mining coal next to the unleased federal coal and, in fact--under 
Interior's regulations-- must demonstrate a near-term need for the 
coal as a part of his mining operation. The applicant generally 
is able to mine the coal with little or no additional outlays for 
equipment and the like. Thus, such coal has substantially more 
economic value to the applicant in relation to other potential 
bidders. However, the value of the tract to a specific operator 
situated adjacent to the unleased federal coal is not necessarily 
the same as the tract's fair market value. 

Fair market value is an appraisal term defined by the courts 
to mean the value the property would be sold for by a 
knowledgeable seller willing but not obligated to sell to a 

7u.s. Department of the Interior, Secretarial Issue Document for 
the Federal Coal Management Program, June 1979; and Memorandum 
from the Director of the Bureau of Land Management to the 
Secretary of the Interior, concerning Background Material 
Relating to Fair Market Value for Federal Coal Leases, July 22, 
1983. 
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knowledgeable buyer who desires but is not obligated to buy. 
Generally, existing legislation governing coal leasing assumes 
that the value of a coal lease is what it will bring in the open 
market. In this regard, fair market value ideally is based on an 
appraisal of the property in terms of the lease tract's value to 
buyer5 in general without taking into consideration the special 
value that the lease tract may have to an adjoining operator. 
LIecause of the noncompetitive nature of emergency lease tracts, 
however, their worth on the open market generally is very low to a 
producer other than the adjacent operator. 

The total bonus bids received for the 39 emergency leases 
issued through May 1984 amounted to about $4.7'million. Because 
of certain complexities affecting emergency lease sale results 
(i.e., bonus bids and royalty rates)--such as Interior's use of 
different procedures for valuating and offering tracts, the unique 
economic circumstances underlying each lease sale, and changes in 
the value of royalty payments over time--we did not estimate the 
value of the 39 emergency leases issued through May 1984. These 
complexities make it dlfflcult to estimate lease values and to 
make comparisons of such values over time or among different 
points in time. 

COMPETITIVE BIDDING PROCEDURES 
DO NOT ASSURE FAIR RETURN 
TO GOVERNMENT 

In carrying out its emergency leasing process, Interior has 
recognized the low value that emergency lease tracts have on the 
open market and that competitive interest in these tracts is un- 
likely to exist. Because such tracts usually contain relatively 
small quantities of coal and are located next to an adjacent oper- 
ator, they are not capable by themselves of supporting a new oper- 
ation independent of the adjacent operator. Moreover, the purpose 
of the emergency leasing process is to offer lease tracts that 
respond to the needs of the applicant rather than tracts that will 
be of competitive interest to other producers. Thus, the use of 
competitive bidding procedures is not an appropriate way of offer- 
ing these tracts when only one producer, the applicant, is in a 
position to mine the coal. 

However, the FCLAA requires that all federal coal leasing be 
conducted through the use of competitive bidding. Thus, the law 
provides Interior no alternative to competitive bidding for leas- 
ing emergency lease tracts. As a result of this statutory 
requirement, the Bureau has felt constrained to evaluate and 
appraise coal tracts under an emergency application on the assump- 
tion that more than one bidder would be interested in leasing and 
mining the coal. 

Soon after the enactment of FCLAA, the Bureau encountered 
problems in estimating the value of proposed emergency lease 
tracts which were not expected to attract competition. According 
to Interior internal memoranda, the problems of estimating such a 
value focused on the methods that the Bureau should use for 
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appraising emergency lease sale tracts and whether the Bureau 
should publicly disclose a minimum bid value for the proposed 
lease tract before holding a sale. 

Method for Evaluating 
Emergency Lease Tracts 

Consequently, the Bureau adopted tract evaluation procedures 
for appraising emergency lease tracts which focused on the concept 
of a hypothetical mining unit. A hypothetical mining unit is an 
area of coal land which includes the application lands, and may 
also include parts or all of the applicant's coal lands as well as 
other adjacent federal and nonfederal coal lands that may or may 
not be under the control of the applicant. By including other 
coal lands, a hypothetical mining unit is formed which theoreti- 
cally can be viewed as containing a sufficient quantity of coal 
reserves to support an independent mining operation. The Bureau 
uses the hypothetical mining unit to conceptually design a mining 
operation and to estimate the value of the proposed lease tract. 
In estimating the economic value of the hypothetical mining unit 
and the proposed lease tract, the Bureau makes assumptions con- 
cerning mining methods and costs which may have little relation- 
ship to the actual circumstances involved. In determining the 
value of an emergency lease tract within the context of the hypo- 
thetical mining unit, the Bureau allocates a portion of the hypo- 
thetical mining unit's total estimated value to the emergency 
tract on an acreage or tonnage basis. For example, if the emer- 
gency tract accounts for 20 percent of the total acreage (or ton- 
nage) of the entire hypothetical mining unit, then 20 percent of 
the entire unit's total value is allocated to the emergency tract 
in determining its economic value. The Bureau also takes into 
account recent coal transactions in the area. 

Generally, the hypothetical mining unit is a reasonable 
evaluation concept. However, Interior has encountered difficul- 
ties in using the concept specifically to evaluate emergency coal 
lease tracts. Bureau officials have identified important limita- 
tions in using the hypothetical mining unit concept. For example, 
in a 1979 memorandum prepared by the Bureau's Montana State 
Office, the following problems were identified: 

--The adjoining operation (the applicant) is in a superior 
position, hence the sales are not competitive. 

--The value of the proposed lease tract is sensitive to the 
scale of the operation. This means that the larger the 
hypothetical mining unit the lower the average mining cost 
per ton of coal to the existing operator but not necessar- 
ily to other bidders. 

--Even if there could be other successful bidders, the only 
coal reserves available to them are those contained in the 
proposed lease tracts which often are uneconomical to mine 
as independent mining units. 
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--Evaluations ignore the factual circumstances involved. In 
actuality, the operator may possess significantly different 
equipment and be operating in an entirely different mining 
pattern than the hypothetical one used by the Bureau for 
evaluation. The operator may also be committed to prior 
contracts with a significantly different sale price than 
that used in the evaluation. 

Tn addition to these problems, proposed emergency lease tracts 
often are adjacent to coal and surface rights under the control ot 
the applicant. In these situations the Bureau assumes that other 
potential bidders can gain access to the applicant's holdings as 
well as to the proposed lease tracts without incurring substantial 
costs. Such an assumption ignores the realities of emergency 
leasing situations. Furthermore, the Interior lacks specific 
statutory authority to allow the Bureau to evaluate nonfederal 
coal lands as it does federal coal lands that will be mined along 
with the proposed lease tract. 

As a result of the above problems, it has been difficult for 
the Bureau to estimate the prelease sale value of emergency tracts 
as part of hypothetical mining units. This has been difficult to 
do because the Bureau must make many assumptions in estimating the 
quantity and availability of coal in the hypothetical mining unit, 
mining cost, coal selling price, and mining sequences in develop- 
ing the coal. In view of these uncertainties, the Bureau uses 
these estimated values for judging the reasonableness of bids sub- 
mitted at emergency lease sales. Since these judgments must be 
made in the absence of a competitive sale involving tracts having 
a low value on the open market, the Bureau is not always sure 
whether the value it places on a tract is too high or too low for 
any given leasing situation. For example, on the one hand, if the 
bidder does not meet the estimated value, there is no way of know- 
ing whether he would have bid higher in a competitive situation. 
On the other hand, if the bidder does not meet the Bureau's esti- 
mated value, rejecting such a bid could mean the permanent loss of 
mineable coal as well as production royalties. 

Methods for Announcing Minimum Bid 

In recognizing the above valuation problems, Interior has 
experimented with different methods-- none of which is still being 
used-- of announcing minimum bids for proposed emergency lease 
tracts before holding a sale. The Bureau used these methods in 
order to increase the likelihood of successful lease sales in 
situations where competition is unlikely to occur. For example, 
one method used in offering seven emergency tracts between June 
1977 and April 1979, was to announce royalty rates above the 12.5 
percent statutory minimum (ranging from 15.5 percent to 21 per- 
cent) and a minimum bid of $25/acre. This method was used to 
avoid high front-end cash payments which the Bureau believed to be 
a burden on the applicants requesting the lease sales. 

Another method used by the Bureau was to announce a minimum 
bid of $25/acre and royalty rates of 12.5 percent for surface coal 
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al111 ii fjfrccnt for underground coal. This method required bidders 
t-r, ‘;IllJnll t sealed bids and was followed by oral bidding, This 
Ill# LI hf>fJ was used for offering 24 emergency lease tracts from 1978 
to ]a!(~ 1981. All but two of these sales attracted one bidder. 

111 addition, between late 1980 and mid-1983, the Bureau set 
';',mt ' minimum acceptable bids at SO percent of the estimated 
~‘(‘~JIlOill I c rent of the tract.8 
l~it ltlv~ coal leasing program9 

In our previous report on the com- 
we criticized Interior for using 

t 111:; procedure in evaluating proposed lease tracts. Subsequent to 
1 lita rebport, Interior dropped the use of the procedure. 

Still another procedure was used for leasing situations in 
wtlj c-t1 the operator-- unlike the above situation--could mine around 
(L.C., bypass) the federal coal without financial hardships, 
resulting in a permanent coal bypass and loss of royalties. In 
t.hthse cases, Interior accepted bids at the regulatory minimum 
lt*vel of $25/acre, regardless of the value of the coal offered. 
The bids offered for this coal generally were at or close to this 
regulatory minimum price. In adopting this procedure (which was 
effective from December 1980 through mid-1983), Interior provided 
the following rationale: 

"Where the [Bureau] can make a determination that the 
applicant or potential bidder can continue an ongoing 
operation by mining around the proposed lease tract 
with little or no economic sacrifice, the Department 
should recognize the reality of this type of bypass 
situation by foregoing its (potentially significant) 
normal share of the excess profits accrued from mining 
the tract . . . . The rationale for setting this MAB 
[Minimum Acceptable Bid] level regardless of the iso- 
lated tract's worth is that the company applying for 
the lease cannot be forced to charge its customer, 
usually a utility under long-term contract, more for 
the bypass coal than the coal on surrounding lands 
already under its control at substantially cheaper 
costs. But this is just what the Department would be 
attempting if the MAB were set to capture more than 
mlnimum rates from the tract. . . The probable economic 
loss to the government stemming from the applicant's 
greater likelihood of refusal to bid or mine these 

8I:conomlc rent, referred to as "producer surplus" or "excess 
profits," is a concept from economic theory of markets. In 
c.oal ijroperty evaluation, economic rent is represented by the 
present value difference between the market price of the mined 
coal and the costs, including "normal" returns to capital, of 
producing the coal. 

9Analysis of the Powder River Basin Federal Coal Lease Sale: 
?%onomic Valuation Improvements and Legislative Changes Needed, 
GAO/RCED-83-119, May 11, 1983, pp. 37-38. 
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tracts would exceed the potential loss of revenue 
engendered by setting the MAR at $2S/acre with an 8 or 
12-l/2 percent royalty. The MAB would, therefore, 
reflect the expected true value of the tract in the 
market . . . .'I 

Our review indicated that the above methods of announcing 
minimum bids before a lease sale did not resolve the problems of 
the lack of competitive interest in emergency lease tracts and 
assuring the receipt of a fair return to the government. 

New Sale Procedures 
Adopted by Interior 

On August 8, 1983, Interior adopted new coal lease sale pro- 
cedures (effective September 1983) which address concerns about 
previous deficiencies in the competitive leasing program.lO The 
new procedures, however, do not resolve the above problems associ- 
ated with the valuation and offering of emergency coal lease 
tracts. Among other things, Interior’s new coal lease sale proce- 
dures require the Bureau to perform an appraisal of all offered 
tracts-- before holding a lease sale--and to determine final 
appraisal value for each lease tract offered after a lease sale 
has been conducted. The procedures also require that sealed bid- 
ding only will be permitted and that all tracts are to be offered 
at a minimum of $100 (rather than $25) per acre. According to the 
new procedures, this minimum bid is to be viewed as an administra- 
tive floor price that bears no relation to the fair market value 
of a tract. 

In adopting the policy of offering all lease tracts in the 
Notice of Sale at the regulatory minimum of $lOO/acre, Interior 
provided the following reasoning: 

“At the core of this decision is the policy question of 
whether the minimum bids posted in the Notice of Sale 
should primarily serve to advertise the Department’s 
presumed acceptance standard, or to establish a floor 
so that only serious bidders participate in lease 
offerings. In support of announcing the Department’s 
acceptance standards are the following points: 

- For "noncompetitive" tracts in particular, furnishing 
an acceptance standard or reservation price follows a 
negotiation-like strategy. Negotiation is, in 
theory, the preferred approach for setting prices 
when there are two equally matched parties. In set- 
ting and announcing its value estimates the Depart- 
ment states its reservation price. If no bids are 
submitted, a tract may be reoffered at a later date. 

1048 Fed. Reg. 36007 (1983). 
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- F’rorn a practical standpoint, many tracts (including 
new production tracts) receive only one bid. There- 
fore, competition cannot usually be relied upon to 
guide bid acceptance decisions. By letting bidders 
know the BLM’s acceptance level, the BLM would prob- 
ably realize a higher successful leasing rate (while 
receiving fair market value) than would be achieved 
by offering tracts at a floor of $lOO/acre. 

Setting minimum bids at the $lOO/acre regulatory 
minimum would be the preferred approach in considera- 
tion of the following objectives: 

- Sealed bidding works best when bidders have as little 
information as possible about the value placed by an 
owner on the object being sold. Thus there is a good 
chance that successful bidders will pay more than the 
Department's pre-sale estimates, provided minimum bid 
levels are nominal and bear no relationship to these 
estimates. 

- Setting minimum bids at estimated fair market value 
runs the risk that the minimum bids may actually 
exceed the market value of the tracts, since precise 
valuation of coal tracts is extremely difficult under 
the best of circumstances. If that is the case, 
minimum bids could turn into artificially high entry 
barriers. Setting minimum bids that may have been 
out of touch with market conditions was a major 
justification for abandoning the MAB system used in 
1981 and early 1982.“” 

Interior believes its new lease sale procedures will provide 
additional information that normally is not available before 
competitive lease sales for use in deciding whether to accept or 
reject bids, such as number of bidders interested in each lease 
tract, and the amount of their bids. However, these procedures 
are not appropriate in the case of emergency coal leasing, where 
the applicant is expected to be the only bidder in the sale. 
Little, if any, new information will be available concerning the 
value of the tract on the open market. Thus, we believe that 
Interior is in no better position than before for assuring a 
financial return for emergency tracts that is fair and equitable 
to the government as well as to the lessee. 

11 U.S. Department of the Interior memorandum from the Director 
of the Bureau of Land Manaqement to the Secetary of the 
Interior, concerning Transmittal of Decision Document and 
Background Material Relatinq to Fair Market Value for Federal 
Coal Leases, pages 7 and 8, July 22, 1983. 
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CHAPTER 3 

LEGISLATION AUTHORIZING AND SAFEGUARDING 

EMERGENCY LEASING IS NEEDED 

Because of (1) the basic incompatibility between emergency 
leasing situations and the competitive leasing framework required 
by the Federal Coal Leasing Amendments Act of 1976 (as discussed 
in chapter 2) and (2) the significant number of applications for 
emerqency lease sales anticipated through 1987, new legislation is 
needed. New legislation would correct the problems by specifi- 
cally authorizing the Secretary of the Interior to conduct emer- 
gency federal coal leasing using noncompetitive negotiated sale 
procedures, coupled with appropriate safeguards. Negotiated sales 
would also allow more effective use of Interior's resources in 
issuing emergency leases with terms and conditions consistent with 
the basis for the emergency lease sales, and also help assure a 
reasonable and equitable financial return to the government. 

In p previous report on the competitive coal leasing 
program, we recommended that the Congress amend the Mineral 
Lands Leasing Act to authorize Interior to use negotiated lease 
sale procedures for certain tracts now offered at regionally 
scheduled lease sales. However, it is important that a distinc- 
tion be made between leasing situations occurring under the normal 
regional leasing process and those occurring under the emergency 
leasing process. Such a distinction is important because the two 
processes differ in their objectives, timing of lease sales, and 
procedures for screening and offering lease tracts. Thus, in view 
of this distinction, separate legislative changes are needed to 
authorize Interior to conduct emergency leasing and to use nego- 
tiated lease sale procedures to carry it out. 

FUTURE EMERGENCY LEASING 
IS ANTICIPATED TO BE 
AN IMPORTANT ACTIVITY 

Emergency leasing will continue to play an important role in 
the future. According to the Bureau’s planning and budgeting 
document for the coal program, 160 applications for coal lease 
sales are expected to be processed between fiscal years 1984 and 
1987. According to the Bureau's field personnel, about 66 of 
these applications are anticipated to be requests for emergency 
coal lease sales. The remaining applications would be requests 
for lease sales in areas outside major coal production regions 
having small and scattered amounts of federal coal. In addition, 
as of mid-July 1983, 13 emergency lease sale applications in Utah, 
Wyoming, and Colorado were being reviewed by the Bureau for 
potential lease sales in the near future. This indicates that 
emergency leasing will continue to be an important part of the 

lGAO/RCED-83-119, May 11, 1983, pp. 37-38. 
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f(~l6;r-dl coal lpnsinq program. In addition, Bureau officials 
lI~f(J~IIlf:d us that the actual number of anticipated emergency lease 
%,,iles could be greater in the event that scheduled regional 
c'om~)f~t itive coal sales are postponed or delayed. 

LEGISLATION IS NEEDED TO 
%JTHORIZE EMERGENCY LEASING -- 

Existing legislation does not make a distinction between 
ledsin[J to meet the needs of ongoing mining operations and com- 
pcltitlve leaslng to encourage development of new mining operations 
independent of existing operations. It requires the use of com- 
l)~~titive biddlng for all leasing and does not authorize use of 
other leasing procedures more appropriate for emergency leasing. 
New legislation to specifically authorize emergency leasing could 
provide for the use of negotiated leasing procedures, with appro- 
priate safeguards. Such procedures would allow emergency coal 
leasing to be carried out in a more efficient and effective way. 

Noncompetitive negotiated lease sale procedures would be 
appropriate for those leasing situations restricted to ongoing 
mining operations. In such instances, it would not be necessary 
to trigger the full competitive leasing process to dispose of 
tracts which clearly are noncompetitive. Also, negotiation would 
enable Interior to establish lease terms and conditions consistent 
with emergency situations and to value coal on the basis of actual 
costs, market conditions, geologic, and other factors relating to 
the applicant's existing coal operation. This would help assure 
that the government receives a reasonable value for its coal. 

Interior has previously indicated that emergency leasing is 
basically noncompetitive in substance and has recognized the need 
for new legislation.2 For example, in 1977, in its annual Coal 
leasing report to the Congress, Interior made several recommenda- 
tions for improving coal resource management on federal lands. 
Noncompetitive leasing was one recommendation. The report states: 

"There may be situations where the Department should be 
allowed to issue noncompetitive coal leases. This 
would require an amendment to the FCLAA. TWO such 
situations frequently occur: when the coal will other- 
wise be bypassed or where coal underlies a right-of-way 
application for access to other coal and would be 
extracted during tunnelling." 

2Annual Report on Coal, Fiscal Year 1977, U.S. Department of 
the Interior annual report under section 8 of the Federal Coal 
Leasing Amendments Act of 1976, p. 62, and Transmittal of DeCi- 
sion Document and Background Material Relating to Fair Market 
Value for Federal Coal Leases. from Director of the Bureau of , - 
Land Management to the Secretary of the Interior, JULY 22, 
1983. 
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In 1978 the Congress further amended the Mineral Lands 
Leasing Act E P.L. 95-554), to allow noncompetitive leasing of 
federal coal for the exercise of rights-of-way permits. The law 
was not changed, however, for bypass leasing situations. Thus, 
although noncompetitive in nature, such situations must still be 
handled through the competitive leasing process. 

In reviewing the alternative of negotiated sales, we identi- 
fied several advantages and disadvantages. We also identified 
safeguards which would be appropriate to compensate for the dis- 
advantages. Some of the advantages of negotiated sales are as 
follows: 

--They would recognize the realities of emergency leasing. 
Being essentially noncompetitive in nature, emergency lease 
sales should be negotiated rather than conducted under com- 
petitive bldding procedures. Negotiations would be based 
on the facts of the situation. under current procedures, 
emergency lease tracts are evaluated on the basis of 
professional judgment involving hypothetical economic and 
mining conditions. Negotiated sales would reduce un- 
certainties and use of hypothetical conditions by allowing 
the government and the applicant to determine a reasonable 
price for the coal leased based on verifiable costs and 
actual mining conditions, something which is not possible 
under current legislation. 

--They would result in a more effective use of Interior 
personnel. Rather than preparing for a lease sale that 
would not be truly competitive, negotiation would allow 
Interior and the lessee to focus on the actual circum- 
stances in a realistic manner. 

--They would allow flexibility and the consideration of 
economic and technological factors which are precluded from 
emergency leasing criteria. For example, acreage limita- 
tions and the amount of reserves to be leased to any one 
applicant could be determined through negotiation, subject 
to controls and safeguards, in order to take mine safety, 
engrneering, and economic factors into account. These fac- 
tors are of importance in determining a reasonable value 
for the federal coal. 

Disadvantages of negotiated sales, or any noncompetitive 
leasing procedures, relate to the potential abuses of the non- 
competitive leasing process. In this regard, there is a concern 
as to the standards and procedures under which discretionary 
authority would be used for determining which emergency lease sale 
applications and situations warrant use of negotiated sale proce- 
dure-55. Thus, It 1s important that any new legislation state the 
ObJectives of emergency leasing and provide standards of account- 
ability for preventing potential abuse of the competitive leasing 
program. The objectives of emergency leasing could be based on 
the goals which historically have been associated with this form 
of leasing. These goals include preventing bypassing of federal 
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coal resources; maintaining production levels of existing mining 
operations: and receiving a reasonable return for federal coal 
leased and produced. 

STANDARDS FOR SAFEGUARDING 
NEGOTIATED EMERGENCY LEASE SALES -- 

New legislation should provide standards aimed at achieving 
the objectives of emergency leasing in a manner that is efficient 
and equitable. Such standards should provide flexibility in 
administering emergency leasing effectively and minimize abuse to 
the competitive leasing process. In this regard, new legislation 
should require Interior to follow certain standards for developing 
and implementing an emergency leasing program. The responsibility 
for developing criteria and other details for implementing these 
standards should be delegated to the Department of the Interior. 

The standards should provide for: 

(1) Review of emergency lease sale applications and develop- 
ment of findings to warrant the use of negotiated sales. 
For example, one criterion should be that the coal be 
leased to avoid bypass of unleased federal coal which 
other operators are unlikely to recover in the foresee- 
able future. 

(2) Opportunity for the public to comment on findings and to 
submit expressions of competitive interest in the coal 
lands under application. This opportunity should come 
after the Interior reviews an application and develops 
findings on the feasibility of holding a negotiated lease 
sale, but before making a final decision to do so. This 
would provide an important control measure to assure an 
open and equitable decision-making process. Its purpose 
would be to prevent the government from undertaking a 
negotiated lease sale when substantial competitive 
interests may truly exist. In the event evidence of 
competitive interest in the lands subject to application 
is submitted, established criteria could be used to 
determine its validity before the Secretary decides to 
conduct a negotiated lease sale. To achieve the objec- 
tives of emergency leasing, the criteria should eliminate 
speculation and potential disruption of existing mining 
operations committed to coal supply contractual arrange- 
ments. For example, criteria could require timely sub- 
mission of expressions of competitive interest supported 
by reasonable evidence of mining capability and financial 
resources for carrying out this capability in a timely 
and efficient manner. 

(3) Development of guidelines by Interior for negotiators to 
follow in conducting negotiations. For example, the 
Secretary should be required to develop the guidelines 
covering the following factors: formulation of lease 
terms: disclosure of economic information (costs, prices, 
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etc.), geologic information, and provision for protecting 
proprietary information; consideration of coal market 
conditions; determination of a reasonable and equitable 
value of the federal coal, taking all circumstances into 
account; probability of the federal coal being bypassed 
if not leased to the applicant; and public disclosure of 
the results of negotiations. The factor concerning 
determination of reasonable value warrants disclosure of 
the procedure as well as the results of negotiations. 
The determination of the coal's value depends on all the 
circumstances at the time of application. In short, the 
value of the coal will be the outcome of bargaining 
between the applicant and the government. Being the 
result of a bargaining process, the risks of not agreeing 
on a price acceptable to both parties are having the coal 
bypassed or leasing it at too low a value. To compensate 
for these risks, criteria are needed to guide negotia- 
tions in a manner that produces an efficient, timely, and 
equitable result. 

(4) Promulgation of regulations by Interior for implementing 
an emergency coal leasing program consistent with its 
objectives and the above general standards. 

In view of the many difficulties facing emergency coal leas- 
ing under existing law, we believe that the above standards would 
provide a framework for improving federal coal leasing management 
and accountability. 

DISTINCTION BETWEEN REGIONAL AND 
EMERGENCY LEASING SITUATIONS NEEDED 

As this report indicates, the objective of the emergency 
leasing process is to provide a quick response to site-specific 
needs of ongoing operations so additional quantities of federal 
coal can be made available in a timely manner to avoid mining dis- 
ruptions or the waste of federal coal deposits. Emergency lease 
sales limit the amount of coal to be leased so as to tide the 
applicant over until the next scheduled regional lease sale. In 
contrast, because the competitive leasing program focuses on 
regional needs for federal coal and takes 3 to 5 years before a 
lease sale can be conducted, Interior is unable to respond quickly 
to the needs of specific operations experiencing emergency situa- 
tions. Thus, a separate amendment to the Mineral Lands Leasing 
Act of 1920 is required to make a distinction between regional and 
emergency coal lease sales. The amendment should specifically 
authorize Interior to conduct emergency coal leasing and to use 
negotiated lease sale procedures for carrying it out in a manner 
consistent with the standards and criteria discussed earlier in 
this chapter. 
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In a previous report analyzing the coal leasing program,3 we 
recommended that the Congress amend the Mineral Lands Leasing Act 
to specifically authorize Interior to also negotiate "production 
maintenance" tracts that are now offered at regionally scheduled 
lease sales. Production maintenance tracts are similar to emer- 
gency tracts in that they are a logical extension of the opera- 
tlons of an adjacent mine and are basically noncompetitive. 
However, unlike emergency tracts, the need for production mainten- 
ance tracts can be identified early enough in the planning process 
so as to permit the necessary time (3 to 5 years) to include them 
In regionally scheduled lease sales. Because separate processes 
are involved, legislation is needed to authorize use of negotiated 
sale procedures in both situations-- for emergency tracts in emer- 
gency lease sales and for production maintenance tracts in 
regional lease sales. 

3GAO/RCED-83-119, May 11, 1983, p- 78. 
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CHAPTER 4 

CONCLUSIONS, RECOMMENDATION, 

AND AGENCY COMMENTS 

The Mineral Lands Leasing Act of 1920, as amended, generally 
requires that federal coal leases be issued through competitive 
bidding and that the Secretary of the Interior not accept any bids 
less than the fair market value of the offered coal. Although 
Interior does not have authority to issue noncompetitive leases to 
adjacent, ongoing operators, Interior has established special 
regulations and a leasing process-- referred 
ing-- 

to as emergency leas- 
for issuing leases which in substance are noncompetitive. 

The purpose of Interior's emergency leasing process is to respond 
to the needs of producing operators who are able to demonstrate-- 
in accordance with Interior's regulations--a need for federal coal 
within a 3-year period in order to maintain production at current 
levels rn supplying coal under existing contracts or to avoid the 
waste of unleased federal coal that is unlikely to be mined by 
another operator. Emergency leasing 1s restricted to ongoing 
operations needing coal that is not of competitive interest to 
other producers. However, under existing law, Interior is 
required to hold a competitive-type lease sale even though such 
leases are noncompetitive in nature. Since 1977, Interior's 
Bureau of Land Management has conducted 46 such emergency lease 
sales which have resulted in the issuance of 39 federal coal 
leases. Although the objectives of Interior's emergency leasing 
program are in the public interest, carrying out this type of 
leasing within the existing statutory framework has been made dif- 
flcult because of its basic incompatibility with the requirements 
of obtaining competitive bidding and fair market value. Our 
review identified and analyzed four problems that Interior has 
encountered in conducting emergency leasing under existing law. 

DIFFICULTIES IN ADMINISTERING EMERGENCY 
LEASING UNDER EXISTING LAW 

First, we identified that Interior's emergency leasing 
regulations, which are designed to avoid abuses of the emergency 
leasing process, require applicants to demonstrate a legitimate 
need for the coal, but in doing so llmlt leasing to situations 
where competitive bidding is unlikely to exist. In addition, the 
regulations limit the quantity of coal leased to any one appllca- 
tion, based on the applicant's current rate of production. 
Because the emergency leasing regulations were offered to meet the 
needs of the applicant as opposed to offering coal that would be 
of competitive interest to producers In general, these lease 
tracts have attracted little or no competition. For example, of 
the 39 emergency leases issued since 1977, 36 (or 92 percent) 
resulted in only one bidder, the applicant requesting the lease 
sale. The other three emergency leases issued resulted in more 
than one brdder but the applicant was the winning bidder in each 
sale and obtained the lease. 
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A second difficulty is that because Interior has not 
rA:;tahlished lease terms and conditions consistent with emergency 
leasing situations, lessees are not subject to any special 
requirements. Interior's emergency regulations require the 
,l\)plir;Int to begin mining the coal within 3 years from the date of 
appl ication. Even though the regulations place emphasis on the 
applicant's need for the coal within a 3-year period, the 
applicant or any other party who obtains an emergency lease and 
dor.! s not begin mining within 3 years is not subject to any penalty 
since the lease does not require mining to start before the end of 
the tenth year. Between March 1979 and November 1980, Interior 
ls$ued 21 emergency coal leases, 7 (or 33 percent) of which had 
not produced any coal as of November 1983, more than 3 years since 
the date of application requesting the sale. 

A third difficulty is that emergency lease tracts are of 
little value on the open market because potential bidders other 
than the applicants requesting the sale would have to incur sub- 
stantial front-end costs before they could gain access to the 
lease tract and develop the limited quantity of federal coal made 
available. Such front-end costs include acquiring adjacent coal 
lands and possibly the applicant's existing coal holdings and 
surface rights as well as acquiring equipment. On the other hand, 
the applicant, since he is already mining next to the proposed 
lease tract and supplying coal under existing contracts, would 
have to incur little or no additional cost in continuing his logi- 
cal mining sequence into the lease tract. Thus, the coal may have 
substantial value to the applicant because of his superior 
position. 

The fourth difficulty is that competitive bidding procedures 
do not assure that the government obtains a reasonable value for 
the coal. Interior has recognized the limited value of emergency 
tracts in the open market by appraising these tracts as part of a 
hypothetical mining unit, taking into account recent transactions 
involving coal lands believed to be comparable to the lease 
tract. A hypothetical mining unit combines the proposed lease 
tract with other adjacent coal lands into a conceptually designed 
mining operation for the purpose of estimating the value of the 
proposed lease tract, even though all the lands in the unit may 
not be available for development. Interior appraises emergency 
tracts this way because the statutory requirement of competitive 
bidding forces Interior to assume that more than one bidder will 
be interested in leasing and mining the coal. In appraising emer- 
gency lease tracts as part of a hypothetical mining unit, there 
are many uncertainties and assumptions affecting the estimated 
value of the lease tract. Because competitive interest is un- 
likely to exist for these tracts-- 36 of 39 lease tracts issued had 
only one bidder-- it has been difficult for the Bureau to judge the 
reasonableness of bids submitted at lease sales. Because of the 
difficulties in determining fair market value in these kinds of 
situations, the Bureau has experimented with various methods for 
offering emergency lease tracts. None of the methods really pro- 
vided assurance that the government obtained a reasonable value 
for the coal. 
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In view of the Interior's emergency leasing regulations, it 
is questionable whether the regulations and emergency leasing 
process comply with the statutory requirement that leases be 
issued on the basis of competitive bidding. Specifically, what 1s 
brought into question is the legality of a procedure which permits 
bidding but limits leasing to situations in which the applicant 
has such a clear economic and competitive advantage over other 
potential bidders as to make the competitive bid process illu- 
sory . The Secretary of the Interior does not have specific 
authority to issue noncompetitive leases in the circumstances 
described by the emergency leasing regulations. Under the Mineral 
Lands Leasing Act, as amended, two exceptions, not covered in the 
emergency leasing regulations, are permitted from the requirement 
for competitive bidding. These exceptions are the modification of 
up to 160 acres to an existing lease and a s’ale of federal coal 
necessary to the exercise of a right-of-way permit. 

LEGISLATIVE CHANGES ARE NEEDED 
TO AUTHORIZE NEGOTIATION OF 
EMERGENCY LEASE SALES 

The need to have a special leasing process for administering 
federal coal leasing to meet the unique needs of existing mining 
operations has been generally accepted by the Congress, courts, 
and the Department of the Interior as being in the public inter- 
est. However, the Mineral Lands Leasing Act, as amended, does not 
provide the necessary flexibility to enable Interior to conduct 
emergency-type leasing in the manner that is appropriate for the 
circumstances. 

Because Interior does not have specific legislative authority 
to conduct emergency coal leasing, there is a need for corrective 
legislation. Legislative changes could provide a proper framework 
within which emergency coal leasing could be administered effec- 
tively. Such legislation also could authorize the Secretary of 
the Interior to issue emergency coal leases through negotiated 
lease sale procedures. Legislation should also include appropri- 
ate controls to minimize the noncompetitive leasing of coal tracts 
which otherwise might be of competitive interest and which should 
be offered through competitive bidding procedures. 

In 7 previous report on the competitive coal leasing 
program, we recommended that the Congress amend the Mineral 
Lands Leasing Act, as amended, to authorize Interior to use nego- 
tiated lease sale procedures for tracts now offered at regionally 
scheduled lease sales. However, it is important that a distinc- 
tion be made between leasing situations occurring under the 
regional leasing process, which takes 3 to 5 years to complete, 
and those occurring under the emergency leasing process, which 
take place on short notice between regionally scheduled lease 
sales. Such a distinction is important because the two processes 

1 GAO/RCED-83-119, May 11, 1983, pp. 78. 
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dlffc?ll Ln their objectives, timing of lease sales, and procedures 
for screening and offering lease tracts. Thus, in view of this 
tll:;tinction, separate legislative changes are needed to authorize 
Interior to conduct emergency leasing and to use negotiated lease 
(,rl le procedures to carry it out. 

IlK('OMMFNDATION TO THE CONGRESS - --_ ---- 

To meet the emergency needs of existing mining operations, we 
rclcommend that the Congress amend the Mineral Lands Leasing Act of 
1920, as amended, to authorize the Secretary of the Interior to 
conduct emergency federal coal leasing using negotiated lease sale 
procedures for carrying it out. The legislation should provide 
for (1) a statement of objectives to be achieved through emergency 
leasing; (2) opportunity for public comment and expressions of 
competitive leasing interest before conducting negotiated sales; 
(3) development of guidelines by the Secretary for negotiators to 
follow which, at a minimum, provide for access to economic and 
geologic data, disclosure and protection of proprietary informa- 
tion, factors to consider in negotiating lease terms and reason- 
able value for the federal coal, and public disclosure of lease 
sale results; and (4) promulgation of regulations by the Secretary 
for designing and implementing an emergency coal leasing program 
consistent with its objectives and the above standards. 

AGENCY COMMENTS AND OUR EVALUATION 

Comments on a draft of this report were solicited from the 
Department of the Interior. In its February 3, 1984, letter 
responding to our draft report (see app. III), Interior stated 
that it was not prepared to provide comments on our recommendation 
and changes suggested in our draft because the Commission on Fair 
Market Value Policy for Federal Coal Leasing mandated by Congress 
had not yet submitted a report. While not providing comments on 
our recommendation, the Department did comment on specific points 
in our draft. Those comments and our responses are discussed be- 
low. Those comments not specifically addressed below were consid- 
ered of an editorial nature which we generally accepted, and we 
have made appropriate changes to recognize them in the various 
sections of our final report. In the interest of avoiding repeti- 
tion, we have combined several of Interior's comments into appro- 
priate subject matter groupings as presented in our report and 
shown below. Subsequent to the publication of the Commission's 
report, Interior told GAO that it plans to respond to the 
recommendation in writing after GAO issues its final report. 

Purpose Of Limiting The Quantity 
Of Coal Leased In Emergency Sales 

Interior stated that our draft report incorrectly character- 
ized the purpose of limiting the quantity of coal leased under the 
emergency leasing regulations. According to the Department, the 
purpose is to prevent using emergency leasing to bypass the normal 
regional lease sales, and not "to discourage speculators from par- 
ticipating in the emergency leasing process." 
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Interior's comment is in reference to an abbreviated state- 
ment of the purpose included in our draft report digest--not to 
the more specific discussion of purpose included in the body of 
the draft. The body of the draft did address concerns about the 
use of the emergency leasing process by operators to avoid normal 
competitive regional sales. In deference to Interior's comments, 
we have added more specific language in the final report digest, 
recognizing the purpose cited by Interior. We have also retained 
the reference to speculators, however, since this issue is cited 
as a relevant purpose in Interior's preamble to its July 30, 1982, 
revised coal leasing regulations. 

Need For Statutory Authority 
To Safeguard Against Abuses 

Interior questioned our conclusion that its limited authority 
to establish lease terms makes it difficult, if not impossible, to 
enforce the emergency leasing regulations. In this regard, Inter- 
ior asserted that because a lease is a contract it could include a 
lease term for future bypass and production maintenance tracts re- 
quiring cancellation of the lease if production does not commence 
within a stated period. Thus Interior stated that, in its judg- 
ment, new legislation was not required. Although we recognize 
that Interior could include provisions in future leases requiring 
production to begin within a stated (shorter) period, Interior has 
not done so to date. 

Emergency Tracts Are Of Little Value 
On Open Market--But May Have Substant 
Value To The Applicant 

Interior agrees that emergency leases generally are of little 
or no interest to other coal producers and that such leases are 
considerably more valuable to the adjacent operator than to 
others. But, Interior noted that there have been exceptions, 
such as when a coal broker or other coal companies want to acquire 
an emergency tract for resale to the initiating company or as bait 
for private exchanges of coal land. Interior stated this appar- 
ently has occurred a few times, and that its future occurrence 
could serve as an incentive, under current sealed-bid procedures, 
for bids to be based on the full value of the tracts. 

Our report recognizes that there have been exceptions when 
more than one bidder--i.e., someone other than the applicant re- 
questing the lease sale-- has participated in emergency lease 
sales. Specifically, it notes that, since 1977, 3 of the 46 emer- 
gency lease sales involved more than one bidder. In each of the 
three cases, however, the applicant requesting the sale was the 
winning bidtier and obtained the proposed lease tract. There have 
been no emergency lease sales in which a coal broker or other coal 
companies obtained the proposed lease and resold it to the 
initiating company. We certainly agree that competition is 
desirable and that every effort should be made to obtain it under 
the normal regional leasing program. However, realistically-- 
except for a nuisance bidder-- someone other than the applicant is 
unlikely to have a serious interest in emergency leasing 
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situatrons because these tracts generally are too small to be 
rnincbd alone and the applicant has a significant competitive 
ddvantaqe relative to others. Even in the highly unlikely case 
where another bid is made, it cannot be construed as creating a 
truly competitive situation. Therefore, competition cannot be 
relied on as an incentive for bids to approach the full value of 
the lease tract, as Interior suggested. In addition, in view of 
the obJectives of emerqency leasing--i.e., avoiding bypass of 
federal coal and disruption to ongoing mining operations-- 
encouraging speculation may not be desirable because it could 
result in the bypass of federal coal and mining disruptions. 
Thus, we believe that in view of the noncompetitive nature of 
cbmergency lease tracts, neaotiated lease sale procedures would 
enhance the reliability of data used in setting a reasonable value 
for the coal, takinq all circumstances into account. 

Competitive Bidding Procedures Do Not 
Assure Fair Return To Government 

In regard to the use of the hypothetical mining unit concept 
to evaluate lease tracts, Interior stated that our draft report 
passed over the point that the concept is a reasonable one. 
Interior also stated that in most cases the hypothetical mining 
unit is based on the equipment, costs, and scale of operations of 
the adjacent operator because the operator is in the best position 
to determine the most efficient mining method. Interior further 
stated that our use of the term “reasonable value” rather than 
fair market value was ambiguous. 

We agree with Interior that the hypothetical mining unit is a 
reasonable concept, and our draft report so stated. However, our 
review indicated that Interior’s emergency tract evaluations are 
not based on mining equipment, costs, and scale of the adjacent 
operator. Rather, hypothetical information is used, not informa- 
tion reflecting specific details of the adjacent operation. Based 
on our discussions with Interior lease tract evaluation officials, 
this is done in order to avoid criticism of modeling an existing 
operation, thus biasing the competitiveness of the tract. 

We used the term “reasonable value” rather than fair market 
value in discussing emergency lease tract valuation because of the 
noncompetitive nature of such tracts. That is, our report indi- 
cates that fair market value is based on an appraisal of the pro- 
perty in terms of the lease tract’s value to buyers in general 
without taking into consideration the special value that the lease 
tract may have to an adjacent operator. Because of the noncompet- 
itive nature of emergency lease tracts, their worth on the open 
market qenerally is very low to a producer other than the adjacent 
operator. In view of this, we used the term reasonable value 
because it reflects all relevant circumstances associated with 
emerqency leasing situations, including the special value of the 
tract to the adjacent operator requestinq the lease sale. 

Interior also disaqreed with our statement that it is not 
authorized to evaluate nonfederal coal lands, noting that there is 
no law preventing it from doinq so. Our position on this matter 
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is unchanclecl. Our draft report indicated that Interior lacks 
statutory a\lthorlty to evaluate nonfederal coal lands. In 
rfJsponc;fa to a previous GAO report on the coal leasing prOgramf2 a 
former Intt~rior Assistant Secretary for Policy, Budget, and 
Adminis;tr,itir)n stated that Interior does not have statutory or 
requlstory authority to evaluate the development potential of non- 
federal coal lands and that it is not Interior's mandate to make 
ludqmcnts on the! economic value of privately held resources. He 
alc;o r-,l-atrJd that federal appropriations under the Federal Coal 
Leasing Amendments Act are specifically earmarked for the investi- 
qatlon of ftderal coal lands, not nonfederal lands. 

Finally, Interior disagreed with our statement that the 
Rur~nu is in no better position under its new coal lease sale pro- 
c.edurrbs-- which were adopted on August 8, 1983--than it was before 
to assure a financial return for emergency tracts that is fair and 
txlultable to the government as well as to the lessee. In part, 
thcb new procedures require that sealed bidding will be permitted 
in contrast to a combination of sealed and oral bidding that 
Interior used under its previous procedures. On this point, 
Tnttbrior stated the following: 

"Sealed bidding is clearly preferred to oral bidding in 
C'mergency leasing cases. Not only are the new proce- 
dures better, but more comparable sales data are avail- 
able and Departmental personnel have more experience in 
usinq such data." 

Interior's new procedures do not resolve the difficulties 
associated with the valuation and offering of emergency coal lease 
tracts. Our draft report indicated that the new procedures are 
not appropriate In the case of emergency leasing situations where 
th<h applicant is expected to be the only bidder to participate in 
the lease sale. In such leasing situations the selection of com- 
petitive bidding techniques (oral vs. sealed bidding) has little 
substantive effect since competition is unlikely to exist. In 
developinq our report, we found no factual data that would tend to 
support Interior's assertion that sealed bidding is preferred to 
oral bidding in emergency leasing situations. In addition, the 
February 1984 report issued by the Commission on Fair Market Value 
Policy for Federal Coal Leasinq concludes that there is in- 
sufficient experience and data on the effects of different bidding 
me t hods on coal lease sales to warrant a specific choice of bid- 
ding methods at this time. The Commission's report also discusses 
several deficiencies in Interior's management of the coal leasinq 
proqram, including the need for more comparable sales data, the 
need to replace the loss of experienced, high-quality personnel so 
Interior can perform lease appraisals effectively, and the need 
for Tntcrior to lmprovc appraisal methods. Thus, we question the 
appropriateness of Interior's statement that more comparable sales 
data are now available and that Department personnel have more 
experience in using such data. 

2Mapplng Problems May Undermine Plans For New Federal Coal 
Leasing, EMD-81-30, Dec. 12, 1980, pp. 57 and 58. 
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ts’ i II~ 1 1 y , Inter-lor explained its reasons for uslnq the policy 
of IL! I I II'] minimum acceptable bids at one-half of the tract's 
y' 1 '! 2 A i~(~onornic value" (the so-called 50-50 split). It IS noted 
t hcl t IrlI(br 1or itcjelf rejected that reasoning when, in mid-1983, it 
tir of)l)(bc: t iota use of the SO-50 split policy. We agree with the 
I)(~FBH~ t rn+bnt..'s decision. 

InlcArlor stated that it does not understand why our draft 
r f*)"" 1 rlssumes use of negotiated sales will improve the informa- 
t 1011 II:;c~C) for reaching a sales price. According to the Depart- 
mcbnt , It now can acquire data on verifiable costs and actual 
111 i r7 ! IIO cyrlnditions of the applicant's operation since a company 
11111:: t ohow that there is an emergency, and companies have been 
(,ooI)rLrCjtive in providing data describing an existing operation. 

Although Interior believes that it can obtain actual and 
vr>rifiablp economic/financial data on the adjacent mining 
Opr~rdt Len, its regulations only require applicants to submit 
(Iranr>ral information describing the existing operation. Even if 
lr>t(!t'lor obtained such detailed data on the adjacent mining 
oj~c~rc~t Lcjri, it would be of limited use to Interior in determining 
thra froth 1 market value of the proposed lease tract on the open 
m<-i r-k <a t since It is based on the value to buyers in general. 
Addit ionally, If Interior tried to use the data as its sole basis 
for ~~r,tabllshing fair market value on an emergency lease tract, 
t lk is would be improper since it would not establish the value to 
b\lyrarr; in general. New statutory authority to allow Interior to 
neclotiatc emergency leases would permit Interior to use such 
detailed information in the negotiation process as the basis for 
arrlvlng at a sales price for the coal since the value would be 
based on its worth to the adjoining tract. 

Zn a related comment, Interior stated that it is not clear 
whether negotiation would be a more or less effective use of gov- 
ernment personnel and that bargaining sessions can require waste- 
ful r6Apetition of analysis and meetings. Interior also stated 
lhat \lrlclr?r its current system field personnel do look at the 
acltu41 circumstances in a realistic manner. 

Wt? believe that Interior's comments concerning the effective 
IlSC of personnel do not focus on the proper issue--i.e., that 
emerg(*n<*y leasing is noncompetitive In nature and that competitive 
biddlncl I)rocedures are not appropriate in such leasing situa- 
tlons. As noted above, our draft report questioned the legality 
of TnterLor's emergency leasing process, stating that the situa- 
t ion:; covered by the regulations make the competitive bid process 
I 1 l.usory . Thus, we believe that the appropriate issue relates to 
the nc~c?d for legrslative change to allow Interior to conduct non- 
rwmpcltit ive leasing with the use of negotiated lease sale proce- 
durer;, rather than defending the current system on the basis of 
thcb I)rarceLved shortcomings of the negotiation process. 
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1) 1 St 1 rlrt ion IjP t wtlc>II I?c>~j I C)IIA 1 And 
I:rllcTcjcnc-y TIP,;% I rr,j !; I t (1~3 t 1 on-s -N<Gded _ _ _--__ - 

IId r; t 1 y , Tnt pr ior 5u(jc~(_ >sted that we broaden our report SO that 
lt wc~111rl br-b (-~)n:;i r;Lclnt with the rest of the coal leasing program. 
Tnterior stated th,jt c?mr~rqency leasing is a subtype of maintenance 
and t)yl>,4c;r; l~asinfj. Interior also stated that if existing legis- 
1;1t-ir,n wcrc nrnr~nd~~rl t.o allow negotiated sales of maintenance and 
tiy~‘Ll:,~; tr dct’;, tllpn negotiated sales would also apply to emergency 
I (‘cl:,+ t ra(-t:;. 

WP aqrrbp with Interior that, in general, emergency leasing 
1 !B c; irn1 1 ar to bypa:;:; rind maintenance leasing in that leasing takes 
1’1 dc’t” next to <in existing operation. Because of the similarity of 
c i r(v\Irnr; t an(.er,, nEbr]o?:isted lease sale procedures would be appropri- 
atci for t)ot h lcaslnc; situations. However, we disagree with 
Tnt f’r~ot- that- out- report should be cast in broader terms so that 
it wr~uld t)e more conc;~stent with the rest of the leasing program. 
III it5 response, Tnterior does not recognize the distinction 
t)Ght wren rnalntr~trlan(-c and bypass leasing as conducted under 
Inter ior ’ 5 (Amcrqency leasing regulations. The normal regional 
lf’1-1:; i nq proc(‘:;$ focuses on the regional need for coal and requires 
about 3 ycnr5 of tract preparation before Interior is in a posi- 
ts ion tf) conduct a I caabe sale. On the other hand, emergency leas- 
1ny Wd’i dcs lgnr d r,i)ecifically to respond quickly to applications 
n nd I; it e-specif ic lca?ing c;ituations falling outside the normal 
1 r-$0$ I nrj procesq;. TntPrior’s emergency regulations require that 
t hr rc’:,ervps aI)plied For must be mined as part of an existing 
opflr;itIon and that the coal is needed within 3 years to maintain 
the opet-at ion ’ s production level. Fur thermore, the requlations 
1 Imlt the quantity of federal coal reserves (equivalent to 8 years 
of prorl\lctlon) that may be leased to an applicant, as based on the 
appl i can t ’ .s product ron record. 

That IS, tht! emergency leasing procedures were designed to 
respond to s i tua t ions where an existing operation can demonstrate 
an emr3rqcncy nclcd for addltional. federal coal to tide it over 
Ilnt L 1 the next regional sale scheduled in the area. Otherwise, 
the coal could be bypa r,scAd and not recovered in the future. To be 
cffectivp, t-he emc’t-rcjency leasing process must be able to respond 
cluickly enotlyh to avoid such bypassing of federal coal or the 
dIsruption of minlny operations. Thus, we believe a separate 
amendment. t-o the Mineral Lands Leasing Act of 1920 is required to 
makr a diqtinctlon hetwcsn rocrional and emergency coal lease sales 
and to specifically authorize Interior to conduct emergency 
leasing outc;ide thr> normal regional leasing process, using 
negotiated sale procedurf>s for carrying it out. 
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On February 17, 1984, the Commission on Fair Yarket Value 
1'~,1lcy for Federal Coal T,casing issued its report. Further, on 
Mnr(*h 19, 1984, Interior issued its report responding to the 
('ommLr,slon's recommendations. The Commission's report makes many 
r cbcommendations, one of which pertains to the need for Interior to 
have authority to negotiate a Eair price for noncompetitive 
t r,ict 5. Interior agreed with this recommendation in principle and 
rcacognized that legislative action may be necessary. However, 
n~!Lther the Commission nor the Interior report dealt with the 
:;pecific problems of emergency leasing. We believe that in view 
of the unique objectives of emergency leasing--which takes place 
:)utslde the normal leasing program-- there is a need for separate 
leqlslative change to specifically authorize Interior to conduct 
(lmergency leasing and to allow the use of negotiated lease sale 
procedures to carry it out. 

36 



AI'I'i~:NI)I >, [ APPENDIX I 

‘I’tIf ’ llonol Ale Charles A. Bowsher 
('om~,trr)Ller General of the United States 
44 I :; :;trt!et, LJ . iv . 
w‘lbtl 1 IIcjOt 11, D.C. 20548 

IJ(~~I r ,dr . Ijowsher: 

1 understand that the General Accounting Office 1s 
c:c,ntluct LIICI an evaluation of the Department of the Interior's 
('mclr(jcncy Federal coal leaslng program. In view of the 
'~ui~c~~mmi ttee ' s interest In your recent report on the Powder 
l<lvr:r ISd:,ln coal lease sale, I am requesting that your work 
i)e (1 ~rccted to the Subcommittee. I realize that the emergency 
co<1 1 Le,isln(J program has oblectlves and procedures which 
(111 ftx1 from those of the rcglonal competitive leaslng program. 
In l~cyht of these differences, I am requesting that your 
Cv~llll~itlon discuss the following issues: 

I . dhat kind of difflcultles has the Department of 
Interior encountered In admlnistering the emergency 
leaslng program and regulations under the competitive 
leaslny proyram required by law? 

2. Is there a need for leglslatlon authorizing negotiated 
lease sales for emergency leasing or other sltuatlons? 

I'lcnse let me know when you expect the evaluation ~111 
bt> ,iv,tllable to the Subcommittee. 

Sincerely, 

JIY WEAVER, Chairman 
Subcommittee on Mining, 
Forest Manaqement and 

,IW: nw ] u Bonneville cower Admlnlstratlon 
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APPENDIX III 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

FE13 3 1984 

Mr. J. Dexter Peach 
Director, Resources Community and 

Economic Development Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

We have reviewed the draft report entitled Legislative Changes 
Are Needed to Authorize Emergency Federal Coal Leasing prepared 
by your office. We have enclosed our comments on specific points 
made in the report. 

The Department of the Interior is not prepared to provide a 
response to your recommendation and the changes suggested by the 
text at this time because, as you know, the (Linowes) Commission 
on Fair Market Value Policy for Federal Coal Leasing mandated by 
Congress has not yet submitted a report. We believe it would be 
premature to provide our response to the GAO’s recommendation 
before the Commission presents its report to the Congress and the 
Secretary and there has been ample opportunity to evaluate it. 

We hope you can appreciate the circumstances under which this 
limited response is made. We look forward to providing further 
review and comment, including statements on the draft report’s 
recommendation, as soon as we have had time to evaluate the 
Linowes Commission report. 

Thank you for the opportunity to comment. 

Enclosure 

/’ / _, 
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AJ’Pi NIIIX I L I APPENDIX II I 

J’rigl(. 1 ,*: The report characterizes the purpose of limiting the 
(jllltl” rty of coal leased under emergency leasing regulations 
I Il(*c)rt cctly. The purpose is to prevent using emergency leasing 
t f J t’y\‘ass the normal regional lease sale. The purpose is not, as 
!,t ‘ited on paqe iv of the Digest, “to discourage speculators from 
[)<\r t lclpating in the emergency lease process.” 

I)aye 7, Second Concern: Although, as the report points out, 
fn t-6 r 7% r ’ s authority to establish lease terms is limited, why 

ric )f“T this make “it difficult, if not impossible” to enforce 
rcqulntions? 

PJ()fZ 7, Third Concern: The report is correct that emergency ---- 
lease tracts generally have little or no interest to other coal 
producers, but there have been exceptions. Other coal companies 
may want to acquire an emergency tract for resale to the 
ini tiatinq company or as bait for private exchanges of coal 
1 a n rl . This apparently has occurred a few times, and the threat 
0 f its occurring is, under current sealed-bid procedures, an 
Incentive for bids to be based on the full value of the tract. 

Pacje 7, Fourth Concern: -_ I__-_ Interior procedures must assure that 
fair market value is obtained for all leases. The report’s use 
of a “reasonable value” standakd for Federal coal sold in 
emcrqency lease sales is ambiguous. 

Page 11, Top Paragraph: As you note at the bottom of page 10, 
the regulations require that applicants demonstrate a need for 
the coal within three years, not that the applicant be in a 
position to mine the coal in three years as you state here. 

Page 12, Second Complete Paragraph: The report fails to note 
that since Ausust. 1982, requlations have allowed any otherwise 
qualified entity to bid on tracts offered under emergency leasing 
criteria. Except for the remaining preference right lease 
appl ications, all coal leases are offered competitively. 

Page 13, First Complete Paragraph: A lease is a contract. A 
future lease term for production maintenance tracts could be that 
the leaqe is cancelled if the lessee has not commenced to mine 
coc.3 1 within a stated period. In our judgment, this does not 
r(>quire new legislation. 

Paq_c 13, Last Sentence: _-- -__- The authors of this report might note 
that the problem of valuing tracts offered under emergency 
leasing criteria also applies to many tracts offered at reqional 
coal sales. The problem applies to some extent to any tract that 
cannot by itself be mined as an efficient mine. 

Pw 14, Last Sentence: This statement 
Gnsiration is given 

is true only if no 
to the possibility of a coal broker or 

another company purchasinq and reselling the small tract to the 
adjacent operator. Tt is certainly true that the tract’s “value 
In USC” to an adjacent operator in most cases would be 

40 

* I’ <I g f’ numbers have btbcn changed to reflect pagination in GAO’s 
1 IndI rrhport, 



AI’I’ICNI) J X I I I APPENDIX III 

cnnsiIlc~r~lt~ly more than to a non-adjacent Operator. 

I’agc 15, _ I,ac,t Paragraph and Page 16: Although the mining units 
r&;dGCl^c7d for revaluation are hypothetical and theoretical, they are 
r (‘d3on.3t)l f’. ‘I’h i s point is passed over by this paragraph. 

l’agy 1 TV,-- T~rohlems Identified: 
m i n j ncr- un 1 t -‘i,S-sd---F 

In most cases the hypothetical --- 
baaed on the equipment, costs, and scale of 

oper at I ens of the adjacent operator becau’se the operator is in 
the t)e<;t position to determine the most efficient mining method. 

Paz 16,-J,,is t Sentence : -7-- There is no law preventing Interior from 
qalu~nq non-Federal coal lands. The Department might not have 
accccIs to some private cost and drill hole data, but certainly 
the qtiant i ty and price of coal sold can be obtained The 
Department does acquire good data from private coal lands that 
(jre beiny mined along with Federal leased lands. 

P<lgc 17, Last Parigraph: During this period most of the 
cvaluatlons were ma e using discounted cash flow (DCF) analysis, 
which theoretIca ly estimates all of the economic rent of a 
property. It is commonly recognized that the resource owner, 
unless he produces the resource himself, normally will not 
receive 700 percent of the “economic rent” even if there are 
several potential buyers. It is even more unlikely that under 
condltionr of bilateral monopoly (one buyer and one seller) the 
sellrlr would receive 100 percent of the economic rent. Emergency 
leasinq tracts are examples of bilateral monopoly. There is no 
economic theory that yields a precise answer as to how the rent 
will bc shared between the buyer and seller. The Department had 
assumed that if each party was equally informed and skilled in 
neoqot iation, each party would get about one half of the economic 
rent to arrive at its 50% rule. 

Page /OL Last Sentence: We do not believe your statement that 
TntcrG> -1s in no better position “for assuring financial return” 
for these tracts with its new procedures is supported by the 
facts. Sealed bidding is clearly preferred to oral bidding in 
cmcrqency leaslng cases. Not only are the new procedures better, 
but more comparable sales data are available and Departmental 
personnel have more experience in using such data. 

Advantage: Page 2>, First _--- We do not understand why the report 
assu&s use of neqotiated sales will improve the information used 
for rrachinq a sales price. Under the current system, in most if 
not al 1 c’val uat ions involving emergency lease tracts, the 
Department can acquire 
t hesc 

the data specified by GAO. 
data 

We acquire 
since a company must show that there is an 

cmerqcncy. AlSO, most such tracts involve mines containing other 
Federal coal leases which are inspected by the Department. Most 
compan I cs are very cooperative, and acquiring data for describing 
an cxlstinq operation IS not a problem. 
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Page & Second Advantage: --__ It is not clear whether neqotlatlon 
woulcf- be a more or less effective use of government personnel. 
The bargaining sessions that sometimes characterize neqotiatlon 
can require wasteful repetition of analyses and meetings. This 
would be true especially in the first vears of such a proqram, 
when coal companies would be testing the government 
representatives’ mettle. We believe that under the current 
system Inter ior field personnel do look at the actual 
circumstances in a realistic manner. It is not clear that there 
are savinqs. 

Page 25, Last Sentence and Next Page: Without commenting on the 
merits of the recommendation, we suggest that the authors may 
want to consider casting it in broader terms so that it would be 
more consistent with the rest of the coal leasing program. 
Emergency leasing is a subtype of maintenance and bypass 
leasinq. If the Mineral Leasing Act were amended to allow 
neqotiated sales for all maintenance and bypass tracts, then 
negotiated sales will automatically apply to emergency lease 
tracts. 

Page 38 Table: Sale M 34985 shows 0 bids received, but a high 
bid of $25. Sale W48330 shows one bidder, but the footnote says 
0 bidder. For tract C16284, which was reoffered, does publicly 
announced value and high bid apply to first or second offering? 
Did the royalty rate change? 
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