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I am pleased to appear before this Subcommittee today to partici- 

pate in your study of the effect of Department of Defense procurement 

on competition and concentration. 

Our count_ry has become increasingly dependent upon the use of pri- 

vate industry in the development of weapons for the national defense. 

Each year the Department of Defense (DOD) spends vast sums of money for 

research, development, facilities, supplies, and services. This year 

it will approach $50 billion. For this reason, the Department's pro- 

curement policies and practices are bound to have a significant impact on 

defense-oriented industries such as aerospace, electronics, and ship- 

building and their subcontractors and suppliers. 

Competition is a natural, regulatory force vital to the economy 

and future well-being of our comtxy but undue concentration of 



. 

Government procurement can result in diminution or loss of benefits 

that flow from viable competition. Thus, the importance of your 

study is overwhelmingly clear. 

We understand that the purpose of the hearfngs is to 

acquaint the Congress with some of the matters that may have a bear- 

ing on competition and concentration in American industry and to 

serve as a basis on which your Committee and other committees can 

select areas requiring nore intensive study. Our remarks will 

therefore be directed to the methods of procurement used by DOD as they 

bear on the extent of competition that may be expected from the use of each. 

AMED SERVICES PROCUREMENT ACT OF 1947 

The Armed Services Procurement Act of 194.7, as amended, is the 

basic statute which governs current defense procurement procedures. 

The statute, as amended, and its implementing regulation--the Armed 

Services Procurement Regulation --express the basic philosophy that the 

interests of the Government are best served when the maximum amount of 

competition possible under the circumstances of a particular procure- 

ment is achieved. 

The 1947 act, as amended, requires the military departments to use 

formal advertising procedures whenever feasible and practicable to do 

so. The act also provides 17 spetiific "exceptions" which authorize the 

departments to award a purchase or contract through negotiation when it 

is determined under one of these "exceptions" that formal advertising 

cannot be used. Attachment I to our statement contains a listing of the 

17 exceptions. 
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One of these exceptions allows for negotiations when it is 

deemed impracticable to formally advertise a contract. Under this 

general exception the Armed Services Procurement Regulation cites 

17 illustrative conditions for its use and they are listed in 

Attachment II to our statement. 

When using these negotiating authorities, and when time permits, 

the military departments are required by Public Law 87-653 amendment, 

effective December 1, 1962, to solicit proposals from the maximum num- 

ber of qualified sources consistent with the nature and requirements 

of the procurement and to hold written or oral discussions with those 

offerors considered to be within a competitive range. By custom the 

process is referred ,to as "competitive negotiation." 

In summary., there are three basic methods of procurement employed 

in the Department of Defense today 

--Formal advertising 

--Competitive negotiation 

--Single source negotiation 

DOD REPORTING OF PROCVRINENT 
ACTIONS TO THE CONGRESS 

DOD regularly reports statistics to the Congress on the nature of 

its procurement actions. These statistics show how much defense pro- 

curement is formally advertised and how much is negotiated either 

through single-source solicitation or multiple-source solicitation. 

Going back to the first year, 1951, when recorded statistics became 

available, we have summarized them in a table which I will include in 

the record. 
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Negotiated (;gercent) 
Total Formally Multiple sources Single source 

Fiscal procurement advertised solicited (competi- solicited (noncom- 
year (billions) (percent) tive procedure) petitive procedure) Total 

3.951 $30.8 12.1$ (4 (4 87.9$ 

1961 24.7 11.9 (4 (4 88.1 

1962 28.1 X2.4 27.1% 60& 87.6 

1.963 29.0 32.7 28.1 59.2 87.3 

1964 28.2 14.4 30.7 54.9 85.6 

1965 27 .4 17.6 31.1 51.3 82.4 

1966 37.2 14.2 35.8 50.0 85.8 

3-967 43.4 13.4 34s 52.5 86.6 

1968’“’ 29.8 11.5 32.8 55.7 88.5 

(4 Statistics not furnished for these years. 

b) Through March 31, 1968 or three quarters of the fiscal year. 

only 
Statistics for all three methods of procurement are available/since 1962. 

For this g-year period formally advertised procurement averaged about 14 

percent, competitive negotiation about 31 percent and singleWource pro- 

curement about 55 percent. The statistics show a trend toward increased 

use of competitive procurement under both advertised and negotiated proce- 

dures from 1961 to 1966. The decline in competitive procurement during 

the past two fiscal years has been attributed to urgent procurements for 

khe Southeast Asia conflict. 

I should point out here that these statistics reflect reporting 

criteria of the Armed Services Procurement Regulation, which our Office 

has found to be in need of improvement in some respects for reporting 



accurately on competitive procurements+ The details are contained 

in attachment III to my statement. This matter was fully dis- 

cussed in the Joint Economic Committee hearings last year and DOD 

has taken positive action to amend its reporting procedures. 

We believe that statistics on methods of procurement would 

be more meaningful to the Congress if they were more closely 

related to amounts of procurement susceptible to use of the particu- 

lar method. The reporting of about 13 percent formally advertised 

procurement last year would be more meaningful if, at the same time, 

the Congress knew approximately how much of DOD procurement is suscep- 

tible to the use of the formally advertised procurement procedure. 

That is, if DOD could segregate those types of procurements that 

even under optimum conditions would not be subject to form&l adver- 

tising, the Congress would then be able to better evaluate the 

extent of procurements made under this method in light of urgency 

and other factors that msy be involved. The same principle 

is true with respect to statistics for the other two methods of 

procurement. 
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FORMALLY ADVERTISED METHOD OF PRoCUi?EMENT 

The formally advertised method of procurement is generally used 

by the Department of Defense in the procurement of commercial-type items-- 

such as clothes, petroleum products, lumber, and paint--as welL as items 

of conventional military equipment which can be supplied by many concerns. 

These items 8re normally purchased by formal. advertising except where the 

time and expense of preparation for formal advertising cannot be justified 

as in small purchases and emergency procurements. According to DOD statis- 

tics, formally advertised procurements last year amounted to about $5.8 

billion, or 13.4 percent of its total procurement expenditure. 

As ‘previously stated, under existing law the general rule is that the 

Department of Defense must use the formally advertised method of procure- 

ment where feasible and practicable. Historically, this has been the most 

understood method of procurement, Before formal advertising procedures 

can be used to award a contract, however, the following conditions must be 

met: 

1. 

2. 

3. 

4. 

A number of firms who are capable of producing the item and 

who are willing to actively compete for the contract; 

Sufficient time to prepare for and solicit competitive bids; 

Well-defined and stable design or performance specifications 

exist; and 

Selection of the successful bidder can be made on the basis 

of price alone. 



Advertised procurement can best be used when there is a broad 

production base already engaged in supplying the same or similar 

items and sufficient capacity exists to provide for the Government's 

requirements. Under such circumstances the maximum benefits of com- 

petition can be realized. 

Probably the greatest deterrents to the use of formal advertising 

are the requirements for well defined and stable design specifications 

and the complex, highly sophisticated nature of weapon systems used 

in the nation's defense. For formal advertising to be effective, it is 

imperative that the specifications be clearly spelled out in the invita- 

tion for bids so that all prospective suppliers will have a complete 
. 
understanding of what is required and may compete on an equal basis. 

The problems associated with developing adequate specifications 

for use in formal advertising were explored in great detail during a pro- 

curement study conducted in 1954-60 by a Procurement Subcommittee of the 

Committee on Armed Services, United States Senate. 

One of the principal problems brought out in these hearings was 

that designs are ordinarily not static in the area where most procure- 

ment dollars are being spent. If these designs were static, of course, 

there would be the danger of not utilizing rapidly advancing technology 

and industrial techniques-- and outmoded weapons would be procured. 
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Another deterrent to the effective use of formal advertising 

is the lack of enough companies who are able or are willing to 

place themselves in a position to bid on the items. Unless real 

competition can be obtained, the use of formal advertising could 

result in su3stantial detriment to the Government because of the absence 

of restraints and controls which are applicable under other methods of 

procurement. In a survey we have underway we noted at one activity 

that about one-fourth of the advertised contracts awarded during a 

three-month period were awarded to sole bidders. We do not know that 

this 

part 

been . 

situation is widespread but the apparent lack of interest on 

of prospective suppliers would indicate that advertising may 

used in inappropriate circumstances. 

the 

have 

Introduction of two-step formal advertising 

Because of the limited areas where formal advertising could be 

appropriately used, it became evident that there was a need for a pro- 

curement procedure that would permit some flexibility (for example, 

clarification of specifications) while retaining the formal and stringent 

characteristics of the formal bidding procedure. As a result, the Defense 

Department introduced the two-step formal advertising method of procurc- 

ment to bridge the gap between negotiated and forma1l.y advertised pro- 

curements. Two-step formal advertising becomes most desirable usually 

on completion of development of a complex item or after an initial pro- 

duetion run, when active price competition is desirable but definitive 

specifications sufficient for formal advertising are not yet available. 
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The first step in two-step formal advertising requires the 

submission of technical proposals by the offerors to determine 

their conformity to the user's technical requirement. Each techni- 

cal proposal is then evaluated on the basis of the stated criteria, 

and a determination is made as to its acceptability. Discussions 

may be conducted with any offeror and must be conducted with any 

offeror whose proposal could be classified as acceptable after a 

reasonable effort had been made to clarify it or to add further in- 

formation. No discussion is required, however, when it is determined 

that a proposal is unacceptable and a reasonable effort could not make 

it acceptable. 

The second step is the invitation to the offerors who have sub- 

* mitted acceptable technical proposals to price out their proposals. 

Based on the bids then submitted, award is made to the lowest bidder. 

This procedure does permit price competition between those sup- 

pliers whose proposals are found to be or can be made technically 

acceptable. It is probably most useful where reasonable performance 

specifications can be prepared for the item to be procured and suffi- 

cient time is available for the rjrocesses involved. It does entail 

some added expense to the contractor in preparing his technicalpro- 

posal and for this reason ma.y limit the number of suppliers willing 

to engage in such competition. 

COMPETITIVE NEGOTIATION METNOD OF PROCB 

The Department of Defense has, except for the last two years, made 

increasing use of a second method of procurement which is referred to as 
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competitive negotiation. This method is often used in the develop- 

ment and production of complex military weapons and equipment. These 

include aircraft, missiles, ships, tanks, radar and other complicated 

items w?lich generally have no counterparts in the commercial market 

and other items procured under urgent conditions. The value of items 

negotiated last year under this kind of competitive procedure through 

price or technical competition amounted to about $14.8 billion, or 

about 34 percent of total procurement expenditures. 

In competitive negotiation, factors other than price tend to 

have a much greater influence on the award. These factors are technical 

design, management capability, speed of delivery, and size and nature 

of a contractor's organization, personnel and facilities. 

Under this procedure proposals are requested from potential sup- 

pliers and responses are evaluated on the basis of design, speed of de- 

livery, contractor capability and price. Based on this evaluation 

negotiations are conducted with offerors to resolve differences and 

to arrive at a firm contrect with the successful offeror. 

It can best be used in design and developmental stages of complex 

systems or where time does not permit use of formal advertising. Its 

main advantage in these procurements is that it preserves some degree 

of competition in the many cases where procurement lead time is limited 

or the more rigid requirements for formal advertising, such as firm 

specifications, cannot be met, 

History of efforts to improve competitive 
negotiation and minimize buy-in-bidding 

Department of Defense studies showed that, because many years of 

valuable production were at stake, there was a tendency for contractors, 
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when competing for the initial contract for new programs, to promise 

overly optimistic performance and to underestimate what this performance 

would cost. 

When buy-in-bidding occurred, the DOD was in a weakened nego- 

tiating position since the contractor, having won the initial contract, 

was locked in and virtually immune from the stimulus of competition in 

follow-on procurements for the remainder of the program--often lasting 

several years. This was true because awards to a new producer without 

adequate facilities or experience would require an extended period of 

preparation for manufacture and necessitate a substantial duplication 

of investment and effort. 

Once a company had obtained an initial contract for a major system 

or subsystem it was reasonably sure of future procurements which would 

be negotiated on a single-source basis. Without competition, there 

was little incentive for the contractor to reduce or control the ultimate 

cost of the weapon system since such efforts would merely reduce the con- 

tractor's base for computing profits in follow-on awards. 

The DOD has included in its Armed Services Procurement Regulation 

a policy statement which discourages buy-in-bidding. It states that such 

practice is not favored by the DOD since its long term effects may 

diminish competition and result in poor contract performance. The 

regulation was revised in April 1968 to encourage procurement officials 

to obtain from the contractor a binding price commitment covering as 

much of the entire program as is practical. Procurement techniques 



suggested for accomplishing this were multi-year procurement and 

options for additional quantities. Tl-ese techniques are intended 

to minimize buying-in by eliminating the opportunity for recover- 

ing initial losses in follow-on contracts. 

Contract definition 

One management discipline adopted by DOD to improve the negotia- 

tion process for weapon systems is contract definition. It requires 

that the full implications of a commitment to a particular contractor's 

product or system be examined prior to commencing full-scale develop- 

ment. This is usually accomplished on the basis of competitive propo- 

sals from several contractors that include planning estimates for production, 

operation, and maintenance of the system as well as firm development 

commitments. In addition, contract definition provides fbr verifying 

technical approaches to a previously approved concept and for develop- 

ing and refining the system's performance specifications. 

Total package procurement concept 

The most recent technique adopted by the DOD in major weapon 

systensacquisition is total package procurement. This concept is still 

in the experimental stage and has only recently been included in the 

Armed Services Procurement Regulation. The reason this is called a total 

package is that the initial award is for as much of the program as can 

be awarded competitively including spares and support equipment. This 

is in contrast to the sequential approach wherein following the initial 

competition, follow-on production and spare parts contracts are frequently 

individually negotiated with a single company--simply because no other 

company is in a position to provide realistic competition. 
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The advantages claimed for this procedure are that the contrac- 

tor, when competing for the total program, must initially design for 

economical production, for simplicity and reliability of the operational 

hardware, and for ease of maintenance since they can greatly influence 

the total price proposed and source selection. Thus, the use of the 

total package method of procurement is expected to increase and extend 

the benefits of technical and price competition over a greater part of 

the life of the weapon system. 

Mr. Chairman, we have not as yet evaluated these and other inno- 

vations and procurement disciplines for acquiring major weapon systems. 

However, because of the importance of this area we are giving it increak- 

ing attention and we expect to be in position next year to report to the 

Congress on some aspects of our work. 



SmLE-SOURCE PROWRENEBT 

The third method of procurement, referred to as single-source or 

sole-source procurement, is perhaps the most controversial since compe- 

tition is non-existent. Under certain conditions its use may, in fact, 

be the only practicable method available. At the same time, this method 

of procurement obviously requires more safeguards in the procurement pro- 

cedures followed and to avoid its use when competitive forces can be effec- 

tively utilized in the Government's interest. 

This method is the predominant one from the standpoint that its use 

usually extends over about one half of total Department of Defense pro- 

curement dollars obligated--about $22.8 bilEion last year. The number 

of procurement actions involved is much smaller however--about 7 percent. 

The most obvious situation which dictates the use of single-source 

procurement is in follow-on awards to contractors. According to DOD 

statistics, over one third of single-source procurements in fiscal year 

1967 were in the category of follow-on awards after design or price com- 

petition. 

When a company has been selected to undertake de&.gn, development, end 

production of a new complex weapon system, a considerable period of time 

and substantial sums of money are usually required to prepare for manufacture 

and delivery of the system. Except in rare cases where military require- 

ments are so great as to JustFfy establishing more than one source, it would 

generally delay the defense effort and be uneconomicalto attempt to dup- 

licate the time and money required to prepare another source for manufac- 

ture and delivery of the same weapon. 
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Another situation when single-source procurement my be in the 

best interest of the Government is when the item has been privatef;y 

developed at the expense of an individual company and the item will 

satisfy the military's immediate need. 

Before concluding our discussion on single-source procurement, ii; 

should be recognized that, in the absence of the protection in pricing 

afforded by the forces of competition, reliance must be placed on the 

contractor's actual or estimated cost, depending on the type of contract- 

ing involved. 

For this reason, the Congress in 1962 enacted Public Law 87-653, 

better known as the "Truth in Negotiations" act. It was designed to 

safeguard against inflated cost estimates in negotiated contracts and 

'subcontracts over $lOO,OCO by requiring contracting officials to obtain 

from suppliers cost or pricing data in support of their estimates. It 

requires also a certification that the data submitted is accurate, com- 

plete and current, and provides for an adjustment of prices increased 

as a result of defective cost data. 

We believe that this law serves as a substantial safeguard of the 

Government's interest in situations where the single-source method of 

procurement is the most practical one under the circumstances. Practical 

problems in administering the act are still being worked on by DOD and 

industry and we intend to assist in this endeavor. 

W&Se it is recognized there are circumstances that necessitate the 

use of sole-source procurement, we believe continuous vigilance must be 

exercised tin procurement personnel to limit its use. Our past work has 



. 
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shown that the use of competitive procurement procedures can be increased 

by early break-out of components and spare parts, the prompt acqu$sition 

and full. use of technical. data in the procurement process and early atten- 

tion to developing requirements. The DOD has programs in these areas which 

are designed to increase competition in the procurement of such Items but 

continuous surveillance is necessary to assure their full application in 

tine procurement process. 



, 
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DOD PARTICIPATION IN COST OF COR'TRACTORS' 
IRDE3?ENDENTRES~CHAND DEVELOPWXl! (II&D) 

The policies followed by the Department of Defense (DOD) (and 

the National Aeronautics and Space Administration (NASA) with respect 

to participation in the cost of cnntrectors' IX&D also appear to have 

a significant impact on certain segments of the economy and may lead 

to further concentration of procurement activities. 

The Armed Services Procurement Regulation (ASPR) provides that 

the cost of a contractor's IR&D activities will be an allowable cost, 

subject to certain limitations, for distribution as an overhead charge. 

While the Government does not necessarily absorb the entire allocable 

amount of such costs, the amount which is absorbed by the Government 

. is significant. 

A study now in process within this Office indicates that the cost 

of JR&D and related technical effort of major contractors in 1966 was 

$1.1 hillion, of which about $500 million was absorbed by DOD. In 

addition, the NASA share was over $100 million. Thus, the Government 

share was over $400 million. 

A recent report by the National Science Foundation shows that 58 

percent of all the industrial research and development (R&D) in 1966 

was performed by two industries-- aircraft and missiles, and electrical 

equipment and communication. These two industries together accounted 

for 83 percent of all Federal R&D funds used by industry during the 

year. The aircraft and missiles industry performed 86 percent of its 

R&D work with Federal funds, while the electrical equipment and communi- 

cation industry performed 61 percent of its R&D work with Federal funds. 
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Inasmuch as the Government’s expenditures for IR&D are made to 

those companies already engaged in Government contract work, and as 

the bulk of such work is concentrated in those two industries, it 

follows that these industries receive the bulk of the IF&D allowances. 

Consequently, the effect of this practice on competition and concen- 

tration in American industry may warrant study. 

The Government does not receive rights to patents developed 

under the contractor’s IlX3J.l program. Under the terms of Department 

of Defense research and development contracts, contractors grant to 

the Government a royalty free license to use patents developed under 

such contracts. 

:. 
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PATENT INFRINGEMEXIY IN COMPETING FOR 
GOVERNMENT PRO- 

Another problem relating to competitive procurement stems from 

rights of patent holders. 

Section 1498 of title 28, United States Code, relieves Government 

contractors and their subcontractors of liability for infringing patents 

embodied in items accepted or to be accepted by the Government pursuant 

to its contracts, The patent holder's remedy in such cases lies against 

the Government by an action in the Court of Claims for damages. The 

legislative history of section 1498 makes it clear that the statute's 

purpose is to furnish the patent owner an adequate and effective remedy 

and, at the same time , protect the Government from having its procure- 

ments delayed and thwarted while private parties carry on a long drawn- 

out litigation. In view of section 1498, we have held that the procuring 

agency must make award to the low responsive responsible bidder under an 

invitation for bids notwithstanding a protest from a patent holder that 

his patent would be infringed by performance of the contract. 38 Comp. 

Gen. 276. 

In June 1966, the NASA Administrator questioned whether patent 

holders were being adequately protected under the existing procedure. 

He proposed a new approach for the procurement of patented items, a so- 

called preprocurement license procedure. He proposed that a royalty 

would be established which would be payable to the patent holder if an 

item was to be procured from an unlicensed source. The amount of this 

royalty would be included in the evaluation of bids. That is, in determining 

the standing of bidders, the amount of the royalty would be added to the 



bid prices of the unlicensed supplier. The "preprocurement license" 

would be applicable only for the single procurement. 

In decision B-136916 dated September 12, 1966 (published as 46 Cow. 

Gen, 205~we appmd the adoption of the preprocurement license pro- 

cedure on a trial b-is, as suggested by the NASA Admknistrator, The 

Administrator stated to us at the time that he thought the procedure 

would be applicable only in a limited number of cases in view of the 

conditions which had to be satisfied for its use0 Still9 he felt it 

would serve a salutary purpose, both for the patent owner and for the 

Government. 

The new procedure was put into effect by NASA under a regulation 

issued October 24, 1966. on March 26, 1968, the NASA Administrator 

reported to us that the experience so far gained under the preprocure- 

merit license procedure had been rather limited, consisting of only 

four (16) specific reque&s for such licenses, all of which, for various 

reasons, were denied, However, he stated there was intesPest in the 

pa-oczedure in Congress, in industry and in other Govomment agoxicies; 

and therefore he proposed continuing the trial period for at least an 

additional year, at which time he would present a more complete analysis, 

incl~ng r~ommendatiomo We stated that we had no objection to this 

proposal, (~d3693.6 dated Apr51 15, 1g68)O 
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GAO WORK RESULTING FROM BIB PROTESTS 

Mach year we review several. hundred bid protests received from 

unsuccessful bidders for Government contracts. Many of'these protests 

come to US through congressional channels and concern alleged failures 

on the part of procurement agencies to follow applicable statutes or 

regulations in the procurement of goods or services for the Government. 

Although the bid protests cover the entire range of procurement problems, 

they frequently deal with the problem of whether or not procurement agen- 

cies are obtaining maximum competition under individual procurements, as 

contemplated by procurement statutes and regulations. Examples of two 

recent cases follow. 

Last year we received a protest that the Air Force, in one of its 

computer procurements, was not holding negotiations with all offerors on 

the basis that the offerors had not met certain technical requirements. 

After a study of the matter we held that the action was contrary to the 

provisions of Public Law 87-653 and directed that the Air Force reopen 

negotiations in this procurement. As I previously mentioned, this Law 

requires that negotiations be conducted with those offerors considered 

to be within a competitive range. The Air Force subsequently conducted 

additional negotiations with those offerors previously determined to be 

within a competitive range. As a result, a contract was awarded to a 

contractor other than the one originally selected at a net savings esti- 

mated by the Air Force to be about $36 million. 

In a second case, we reviewed the Prrny's procurement of anthracite 

coal for use in Europe, at the request of a member of Congress. 
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As a result of our review, we concluded that competition suffi- 

ciently effective to ensure that the Army was obtain5ng the coal at the 

lowest price was lacking. In our report to the Congress, dated June 4, 

1968, we stated that these conditions stemmed from (1) the Army's con- 

tractual prtictices which permitted the sources of supply to be limited 

almost entirely to one exporter which, in turn, procured its coal only 

from a limited number of anthracite producers and (2) from the use by 

the Army of unduly restrictive specifications. 

Several of the elements of this coal procurement were also the sub- 

ject of two earlier decisions of our Office issued in response to protests by 

an association of independent miners. These decisions directed certain 

cl-anges to be made in the independent price determination clause, in the 

competition in subcontracting clause, and in other contract clauses. These 

changes are designed to achieve greater competition in the fiscal year 1969 

and future procurements. 

Mr. Chairman additional details concerning these 2 bid protest cases 

are contained in attachment IV to my statement. 
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GAO PROCUR= REVLEWS 

From time to time we perform reviews of defense procurement 

activities which inquire into the extent of competition obtained 

in particular procurements. 

In a report to the Congress last year concerning a Government- 

wide review by our Office of statutory and regulatory requirements 

relating to architect-engineer fees, we made certain recommendations, 

among others, for new legislation and/or regulations to provide compe- 

tition in the procurement of these services by various Federal agencies, 

including the Department of Defense. 

We found that contracts awarded for architect-engineer services 

were not being subjected to competitive negotiation procedures whereby 

proposals are obtained and evaluated in the light of their greatest 

value to the Government in terms of possible performance, ultimate 

produotibility and other factors, including costs. We believe that 

the requirements of Public Law 87-553 apply to this type of pro- 

curement and hope that the matter can be clarified in the near future. 

' In the spare parts area we have found over the years that noncom- 

petitive procurements have been made under circumstances where competition 

could have been obtained. This year we completed a survey in response to 

the expressed interest of the Subcommittee on Economy in Government, 

Joint Economic Committee. Our report will soon be released to the Congress 

and a copy will be provided toyour Subcommittee. It shows that, while 
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DOD has made significant progress, some of the problems identified 

in our prior work still require management attention. 

Over the years probably the greatest hindrance to obtaining COM- 

petition in the spare parts area has been the problems associated with 

acquiring, in a timely manner, usable technical data. Our reviews have 

also shown a need to continually stress the screening of parts and use 

of available data for competitive procurement. 

Additional details concerning the results of our review in these 

2 areas are contained in attachment IV to our statement. We have also 

added as attachment V some comments on defense procurement policies and 

practices in the areas of small business and subcontracting which may be 

of interest to you. 



Conclusion 

As discussed earlier, three separate methods of procurement have 

evolved. These are formal advertising, competitive negotiation, and 

single-source negotiation. Each of these methods, when used in appro- 

priate situations, is an acceptable method of procurement. 

The Congress shows a continuing interest in the Federal Procurement 

Process through several of its committees. The House Committee on Armed 

Services is performing an overall review of military procurement policies, 

procedures, and practices. In addition, the House Committee on Govern- 

ment Operations introduced and held hearings on a bill to create a 

Commission on Government Procurement to study procurement problems 

and make findings and recommendations to the President and to the Congress, 

In the hearings on the bill to establish a commission, we testified 

that our work in the procurement area indicated that there was room for 

improvement in Government procurement procedures and confirmed the need 

for a broad across-the-board investigation and study. 

We believe that studies and investigations of this nature are desirable 

and beneficial to both the Government and the business community. 

Mr. Chairman this concludes my statement and I will be happy to dis- 

cuss any of these matters in further detail or answer any questions the 

Subcommittee may have on our statement. 
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2304. Purchases and contracts: formal advertising; exceptions. 

(a) Purchases of and contracts for property or services covered 
by this chapter shall be made by formal advertising in all cases in which 
the use of such method is feasible and practicable under the existing 
conditions and circumstances. If use of such method is not feasible and 
practicable, the head of an agency, subject to the requirements for dc- 
terminations and findings in section 2310, may negotiate such a purchase 
or contract, if-- 

0) 

(7) 

(8) 

(9) 

(10) 

(11) 

i12) 

(13) 

it is determined that such action is necessary in the public 
interest during a national emergency declared by Congress or 
the President; 

the public exigency will not permit the delay incident to 
advertising; 

the aggregate amount involved is not more than $2,500; 

the purchase or contract is for personal or professional 
services; 

the purchase or contract is for any service by a university, 
college, or other educational institution; 

the purchase or contract is for property or services to be 
procured and used outside the United States and the Territories, 
Commonwealths, and possessions; 

the purchase or contract is for medicine or medical supplies; 

the purchase or contract is for property for authorized resale; 

the purchase or contract is 'for perishable or nonperishable 
subsistence supplies; 

the purchase or contract is for property or services for which 
it is impracticable to obtain competition; 

the purchase or contract is for property or services that he 
determines to be for experimental, developmental, or research 
work, or for making or furnishing property for experiment, 
test, development, or research; 

.the purchase or contract is for property or services whose pro- 
curement he determines should not be publicly disclosed because 
of their character, ingredients, or components; 

the purchase or contract is for equipment that he determines to 
be technical equipment whose standardization and the inter- 
changeability of whose parts are necessary in the public 
interest and whose procurement by negotiation is necessary to 
assure that standardization and interchangeabilitv: 
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(14) the purchase or contract is for technical or special property 
that he determines to require a substantial initial invest- 
ment or an extended period of preparation for manufacture, 
and for which he determines that formal advertising would be 
likely to result in additional cost to the Government by rea- 
son of duplication of investment or would result in duplica- 
tion of necessary preparation which would unduly delay the 
procurement of the property; 

(35) the purchase or contract is for property or services for which he 
determines that the bid prices received after formal advertising 
are unreasonable as to all or part of the require&r&s, or were 
not independently reached in open competition, and for which (A) 
he has notified each responsible bidder of intention to negotiate 
and given him reasonable opportunity to negotiate; (3) the nego- 
tiated price is lower than the lowest rejected bid of any 
responsible bidder, as determined by the head of the agency; 
and CC) the negotiated price is the lowest negotiated price offered 
by any responsible supplier; 

(16) he determines that (A) it is in the interest of national defense 
to have a plant, mine, or other facility, or a producer, manu- 
facturer, or other supplier, available for furnishing property 
or services in case of a national emergency; or (B) the interest 
of industrial mobilization in case of such an emergency, or the 
interest of national defense in maintaining active engineering, 
research, and development, would otherwise be subserved; or 

(17) negotiation of the purchase or contract is otherwise authorized 
by law. 
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(ii) 

(iii} 

(4 

(vii) 

when supplies or service can be obtained from only one 
person or firm ("sole source of supply"); 

when competition is precluded because of the exi.stence of 
patent rights, copyrights, secret processes, control of 
basic raw material, or similar circumstances (however, the 
mere existence of such rights or circumstances does not in 
and of itself justify the use of the authority of this 
p=wW-d; 

when bids have been solicited pursuant to the requirements 
of Section II, and no responsive bid (a responsive bid is any 
bid which conforms to the essential requirements of the soli- 
citation) has been received from a responsible bidder, or when 
step one of two-step formal advertising results in no acceptable 
technical proposal or only one acceptable technical proposal; 

when bids have been solicited pursuant to the requirements of 
Section II, and the responsive bid or bids do not cover the 
quantitative requirements of the solicitation of bids, in 
which case negotiation is permitted for the remaining require- 
ments of the solicitation of bids; 

when the contemplated procurement is for electric power or 
energy, gas (natural or manufactured), water, or other utility 
services or when the contemplated procurement is for construc- 
tion of a part of a utility system and it would not be practi- 
cable to allow a contractor other than the utility company 
itself to work upon the system; 

when the contemplated procurement is for training film, motion 
picture productions, or manuscripts; 

when the contemplated procurement is for technical nonpersonal 
services in connection with the assembly, installation or servicing 
(or the instruction of personnel therein) of equipment of a 
highly technical or specialized nature; 

(viii) when the contemplated procurement is for studies or surveys other 
than those which may be negotiated under 3-2O+j or 3-211; 

(ix) when the contemplated procurement involves construction, mainte- 
nance, repairs, alterations or inspection, in connection with 
any one of which the exact nature or amount of the work to be 
done is not known; 

(4 when the contemplated procurement is for stevedoring, terminal, 
warehousing, or switching services, and when either the rates 
are established by law or regulatfon, or the rates are so numerous 
or complex that it is impracticable to set them forth in the 
specifications of formal solicitation of bids; 
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(xi) when the contemplated procurement is for commercial trans- 
portation, including time, space, trip, and voyage charters, 
except for such transportation services as are furnished by 
common carriers (for which negotiation is authorized under 
3-217, and Section 321 of the Transportation Act of 1940, 49 
U.S.C. 65), and including services for the operation of 
Government-owned veh-icles, vessels or aircraft; 

(xii) when the contract is for services related to the procurement 
of perishable subsistence such as protective storage, icing, 
processing, packaging, handling, and transportation, when- 
ever it is impracticable to advertise for such services a 
sufficient time in advance of the delivery of the perishable 
subsistence; 

(xiii) when it is impossible to draft, for a solicitation of bids, 
adequate specifications or any-other adequately detailed - 
description of the required supplies or services; 

(xiv) 

(xv) 

(xd 

when, under the procedures set forth in Joint Regulation 
DOD 4145.16, AR 743-455, NAVSANDA FYI3 297, AF'R 67-61 and 
NAVMC 1133, the contract is for storage (and related services) 
of household goods; 

when the contemplated procurement is for parts or components 
being procured as replacement parts in support of equipment 
specially designed by the manufacturer, where data available 
is not adequate to assure that the part or component willper- 
form the same function in the equipment as the part of com- 
ponent it is to replace; 

when the contract is a facilities contract as defined in 
13-101.11 and the performance required can be obtained from 
only one person or firm; or 

(xvii) when the contemplated procurement involves construction where 
a contractor or group of contractors is already at work on the 
site, and it would not be practicable to allow another contrac- 
tor or an additional contractor to work on the same site or 
when the amount is too small to interest other contractors to 
mobilize and demobilize. 
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RR:poIITINCOFNONCOMPRT~~ PROCUEMEXT 

ACTIONS AS COMPETITIVE 

We found that a number of procurement actions that were classified 

and reported as competitive were awarded, in our opinion, under noncom- 

petitive conditions. These actions consisted of those valued at $2,500 

and under and some over that amount. Our work showed that these misclass- 

ifications were caused by inadequate criteria in the Armed Services 

Procurement Regulation, by the manner in which the Regulation was applied, 

and by the format of procurement actions reports. We felt that the 

Regulation needed revision to provide additional guidance to contracting 

officers for classifying and reporting of negotiated procurement actions. 

In September 1967 the Department of Defense issued revised instruc- 

tions which should improve the reporting of negotiated procurement actions. 

These revised instructions were incorporated into the ASPR this February. 

Among the more important ahanges in determining whether price competi- 

tion existed in procurements in excess of $2,500 is generally 

that at least two offers should be received from responsible offerors 

capable of satisfying the Government's requirements. In the past, one 

offer could be classified as competitive as long as two or more bids had 

been solicited. 

The changes still permit a situation to be reported as competitive 

when one offer is received after soliciting two or more firms who normally 

contend for the same or similar items. However, contracting officers are 

required to exercise sound judgment in evaluating the rele-rant informa- 

tion in reporting a transaction as price competitive. 
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Through the first quarter of fiscal year 1968, all procurements of 

$2,500 or less were reported 8s competitive. Now, however, as a result 

of the revised instructions, these small purchases are to be reported as 

noncompetitive unless it is economically feasible to record and tabulate 

the price competition status of such actions. As can be seen from the 

figures below, the revised DOD reporting system is beginning to reflect 

this new criteria. 

I-968: 

Totab Small 
Purchases Reported as Competitive 
~millions) (millions ) (Percentage ) 

1st Quarter $350.5 $350 l 5 100s 
2nd Quarter 368.6 186.7 56.1% 
3rd Quarter 393 -9 159.2 40.4% 
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GAO WORK IN AREAS OF 

COMPETfTIVE PROCUREMENT 

RESULTING FROM 

BID PROTESTS AND PROCUREMENT REVIEWS 

Following are several cases involving past and current GAO work 

in areas of competitive procurement which resulted from either bid 

protests received from private companies or reviews initiated by our 

Office. 

Each year we receive several hundred bid protests from UnSUCceSsf~ 

bidders for Government contracts, principally Smaller Companies. The review 

of bid protests is one of the important but not well known functions 

Of OtW Office of direct concern to taxpayers generally and to business 

in particular. 

The protests concern alleged failures on the part of procurement 

agencies to follow applicable statutes or regulations in the procure- 

ment of goods or services for the Government. Although the bid protests 

cover the entire range of procurement problems, they frequently deal 

with the problem of whether the procurement agencies obtain maximum 

competition as contemplated by the procurement st&tutes and regulations. 

A recent case follows. 

Need for further negotiation under Air 
Force computer procurement 

In a decision dated July 14, 1967, the Air Force was directed to 

reopen negotiations in a computer procurement. We held that elimination 
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r;ithout further negotiation of an otherwise quelified offeror for failure 

to reach certain technical requirements was contrary to the provision of 

10 TJ.S.c. 2304(g). This provision requires that negotiations be conducted 

;,-ith all offerors within a ccmpetitive range including consideration of 

technical capability as well as price. 

Following our decision, the Air Force issued an amended request for 

proposals, conducted additional negotiations with those offerors previ-. 

ously determined to be within a competitive range, and awarded a contract 

to a company other than the one originaJ.ly selected. The Air Force esti- 

mates the net savings of the recompetition at about $36 tillion after 

deduot%ng abut $~8 mill16rLfor a eight-month dew in rebidding of the 

contract. 

This decision had the beneficial result of prombting competition by 

sllowing all offerors the opportunity to show that they could meet the 

Air Force needs with minor modifications of their respective technical 

approaches. 

It occasionally occurs that although our decision in a particular 

case sustains the protest,xe are unable to authorize effective relief 

because of practical considerations such as status of performance or 

urgency of the procurement. However, our decisions even in these cases 

do have a beneficial effect in the form of directives to the agencies 

involved that practices not in accord with procurement statutes and regu- 

lations should not be repeated in future procurements. The coal procure- 

ment for Europe to be discussed next is a case in point. 

-2- 
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Restrictive competition in coal 
procurement for Eurape 

Attachment IV 

We recently had occasion to consider both from an economical and 

legal standpoint the methods used by the Department of the Army in its 

annual procurement of domestic anthracite coal for use at European bases. 

As a result of a request from Congressman George M. Rhodes of Pennsylvania, 

a review of this procurement was performed resulting in our audit report, 

~-159868, released this month to the Congress. Also, bid protests con- 

cerning the contracts for fiscal years 1968 and 1969 were filed by a group 

of independent coal miners who maintained that the request for proposals 

issued by the Army for the fiscal year 1968 coal procurement was restric- 

tive of competition. 

The background of this procurement, the findings contained in our audit 

report, and our decisions in the bid protest cases are briefly summarized below. 

Prior to fiscal year 1962, the solid fuel requirements of the United 

States Armed Forces were met by procuring European coke and coal. However, 

in response to a presidential directive dated November 16, 1960, concerning 

steps to be taken to improve the United States balance of payments, the Army 

decided to obtain its solid fuel requirements for military installations in 

Germany from United States sources. 

From fiscal year 1962 through fiscal year 1967, the Army awarded con- 

tracts totaling about 4.5 million metric tons of United States anthracite 

coal at a total cost of about $102 million. The coal was mined in Pennsylvania 

and shipped to Europe for use at various military installations. 

In buying the coal, the Army negotiated with and awarded firm fixed- 

price contracts to European importers. The European importers obtained the 

coal from American exporters who, in turn, procured it from various coal 

sources in Pennsylvania. 

-3- 
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The major anthracite suppliers had formed an association called the 

Anthracite Expcirli Association and, under the provisions of the Wehb- 

Pomerenc Act, had entered into agreements among themselves to set prices 

and allocate quwtities of coal for export and ultimate sale to the 4s~~. 

The Webb-Pomerene Act provides immunity from the antitrust statutes in 

the case of associations entered into for the sole purpose of engaging 

in export trade. Incidentally, the question of whether or not Webb- 

Pomerene immunity attaches to the anticompetitive’ practices of the asso- 

ciation in supplying’coal to the Army is presently before the ‘United 

Stat& District Court for the &E.ddle District of Pennsylvania. We have 

been advised, however, that it will be several months before a decision 

is issued. 

It has been the general practice of the members of the Anthracite 

Export Association to offer their coal only to a certain eqort corpora- 

tion. Further, that corporation has advised us that its practice has 

been to purchase co&L only from members of the Anthracite uZxport Associa- 

tion. However, the majority of the 28 firms that are qualified to meet 

the Army t s specifications, that is, the smaller producers, are not members 

of this association. Our review showed prices quoted by some of these 

firms to be lower than prices charged by the association’s members. Fur- 

ther, this exporter has conditioned its quotations to importers on their 

purchasing all of their requirements for the Army procurement from it. 

In this regar$ a bid protest was filed by the independent coal com- 

panics . The protestants alleged generall;r that price fixing and alloca- 

tion of shares of coal to be supplied to the Armi by the association -;:ere 

-4- 



fixin; and allocation _r,ractices of the !,ssociatLon :TCIT j.>ermitted because 

it leas believed b;yf the Army that such practices were sanctioned by the 

Webb-Pomerene 8~5,. We Poury1d also that, in complimce 15th the specially 

:;crded indepecde:lt price certification clauses con’cained in the fiscal 

years 1367 and. 1$8 requests for proposals, statements had been submitted 

by the Association admitting price fixing and share a.ILlocations. 

Our decision of November 7, 1367, sustained the protest on the basis 

that the Armed Sertices Procurement Regulation and the procurement statute 

prchibit these practice s whether or not they are permitted under the anti- 

trust law . Although practical considerations precluded us from distvrb- 

ing the fiscal year 1.968 contract, tie directed that rfuture requests for 

proposals contain clauses designed to ensure that effective competition 

is present at all levels of the procurement. 

In acknowledging our November 7, 196’7, decision the Crq; advised 

us t!xrt effective rikth the fiscal. year 1363 cod. procure:nel;t it would 

not permit prime contractors or subcontractorSto claim exemption under 

the Webb-Pocerene Act a 

-5- 
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Another aspect of this procurement which tended to reduce 

competition was that the Army establlshed certain 

s~iecifications for the coal which appeared to exceed its minimum needs. 

For example, the Arw requires that the ash content of the coal not exceed 

9.75 percent. Bids from importers whose sources v:ere not certified by 

the Bureau of Mires as being able to meet thii; specification ;:ere rezected 

as nonresponsive a Hoi-ever, ve found that in fiscal years 1965 and 1966 

about 50 percent of the cojl shipped to and acce@ed by the Arcly exceeded 

tke 9.75 percent ash content requirement, and that in fiscal year l-967 

in one instance an equitable p-ice adjustmen t i.!aS obtained for high ash 

content coal. 

As a result of a request by the jndependent coal. companies for recon- 

sideration and amplifl.cation of our Wovember 7 decision, a supplemental. 

decision was issued on April 18, 1968. The supplemental decision again 

stated that price fixing and share allocation should be ,zrecluded, and 

concluded that the November ‘j’ decision should be fully Implemented by 

redrafting the competition in subcontracting clause to require that all 

otherwise responsible suppliers be solicited without regard to any exclu- 

sive agency or franchise arrangements bettieen suppliers and exporters, 

and to preclude the insertion of exclusive purchase conditions by exporters 

in their offers to prime offerors. The decision also concluded that any 

concerted refusals on the part of the Association coal suppliers to deal 

rith exporters other than their custornarry exporter should L;e precl?tded bg 

appropriate Wl’ language if the Army finds that such I!racticcs are or b,ave 

been engaged in. 
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Additionally, in response to a request by the Arrow for our osinicn, 

the decision agreed with the Army that nxkcompetitive discounts offered 

j.11 the past by prlne contractors having access to kcsociation coal tend to 

restrict competition and therefore should be rejected, and suggested that 

a provision to that effe, rt inserted in the fiscal year 1969 ?E’ be re- 

drtited to more cleazly indicate I.-hat kind of dincounts will not be 

accepted. Finally, the dec ision strongly suggested that high ash content 

coal be accepted. under the fiscal year 1969 contract on the basis of an 

adjustment formula. 

As a result of our April 18 decision, the Arm;y emended its fiscal 

year i.969 request for proposals to conform to the rec;tiG,rements for increased 

conrpetition outlined above: inclu.ding the relaxation of the ash content 

specification from 9.75 percent to 11 ,OO percent. 

We believe that this action by the Arp: should bring about more 

economical and equitable coal procurements. 

Need for increased competition in procurement 
of architect-engineer services 

In a report to the Congress last ::ear concerning a Government-15d.e 

review by our Office of statutory and regulatory requirements relating to 

architect-engineer fees, >Te made certain recommendations, among others, for 

new legislation. and/or regulations to provide competition in the procure- 

ment of these services by various Federal agencies, including the Depart- 

ment of Defense. 

We noted that the Frocedures follo:red by Federal agencies in the 

selection of contractors fcr architect-engineer services did ;;ok cnm;:?;- 
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-5th the requirement.7 of PubZic Law I-‘{ O’7-653 and related regulations. Xith 

certain exceptions, these requirements provide that, in al!. r:egotiated 

~4,wcurements in excess of $2,50!3, proposals be solirited from the maj:imum 

riulker of ir;laXr”ied sowcc,~ c<,nsi.s tect 12. t!: tile nat:.we and requirements 

of the sq_nlies or services to be pocmed and that i-ritten or ord dis- 

cusoj.ons be conducted -&th a21 responsible offerors :<ho submit prOpOSEdS 

\;ithin Q competitive range, price and other factors considered. 

Uthough most of the construction agencies of the Ckwernment are 

:,ub;ect to this reqArcme:lt, the> generally Golicit a 1jrOFOSal Olily frOhl 

the archj.tect-engineer firm selected on the basis of technica!. ability. 

In our opinion, this does not con~ply -with the statutory requirement. 

Agency representatives advised us that they are opposed to the CW-- 

cept of soliciting rulti$le csmqetitit-e proposak. The Department of 

Defense advised us that it believes that its present se!.ection procedures 

constitute the mexirmzm competition consistent with tl:e nature and require-. 

merits of the services being procured. The Department aiso stated that, 

u;itil the architect-engineer community demonstrates that it is jzepared 

to co~u:tenance com~~etition on price as :;eli a: on other factors, the 

Dessrtment, beiiev<ng that it is complying wi.tk the provisions of la;;, 

wou.ld intend to proceed as before. 

-8- 
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Competitive procurement of spare parts 

In the spare parts area, we hzve found over the years that noncom- 

petitive procurements have been made under circlumstances where competition 

could have been obtained. Eeginning in 1961 we reported to the Congress 

on a review of aeronautical spare parts procurement within the Department 

of Defense. On the basis of a follow-up review, several reports were 

issued on the same subject during 1963. 

These reports showed that the principal reason for noncompetitive 

procurcnent was the lack of adequate technical data. The reports pointed 

out the need for securing prompt replacements for illegible data, for 

determining the validity of restrictive legends placed on data by contrac- 
I 

tom, and for adequate procedures for receiving, storing, and controlling 

the data obtained. In addition, the reports included instances where the 

military services had not obtained competition when sufficient technical 

data were available. 

This past year we completed a survey in this area. We performed 

this survey in response to the expressed interests of the Subcommittee on 

Economy in Government, Joint Economic Committee and the results of our 

workwere discussed extensively in hearings before that Subccmmittee in 

V&y and November 1$7. 

While DOD has made significant progress, our survey showed that some 

of the problems identified in our prior work still required management 

attention. Our report will soon b, * released to the Congress and a copy wXi be 

provided to this Subcommittee. 
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Our report to the Congress concerns: 

1. Reporting of Noncompetitive Procurement Actions as Com- 
petitive (details are contained in Attachment III) 

2. The High-Dollar Spare-Parts Breakout Program 

3. Use of Technical Data 

4. Uniform Reporting System 

The last three areas having to do tith management of competitive 

procurement of spare parts are discussed separately in the sections 

that follow. 
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Hi&-Dollar @u-f?-Parts 
Breakout pmgrem 

The purpose of the Spare-Parts Breakout Program is to achieve sav- 

i.ngs for the Government through competitive procurement or0 direct procure- 

ment from the manufacturers of replacement spare parts rather than through 

the weapon systems supplier. The selection of parts is based on projec- 

ted annual b.uys, wit'n highest priorities being assigned to those items 

having the highest annual procurement values so that management attention 

is directed to those parts which represent the most procurement dollars. 

Our latest evaluation showed that there was a need for the Department 

of Defense and the military services to continue to direct attention to 

the h@xmentation of the Breakout Program in 

competition. The following example shows the 

Breakout Program procedures for reviewing the 

item are applied. 

order to achieve increased 

savings attainable when the 

procurement history of an 

The Army had been procuring replacement windows for the 
HU-1 helicopter directly from the aircraft manufacturer with- 
out obtaining competition. Last year the Army broke this item away 
frcan the aircraft manufacturer and awarded a contract for the 
windows on a competitive basis. As a result, we estimate that 
a saving of about $2 million will be realized on current and 
future procurements in meeting program requirements for the heli- 
copter windows. 

In October 1567 we were advised by the Department of Defense of actions 

being taken to improve the Breakout Program. Regarding the time9 screen- 

ing of spares and repair parts, the Department plans to revise its 

regulations to incorporate certain practices that have been developed 

since the program was initiated. Also, the Department proposes to empha- 

size the importance of beginning the screening process &en spares and 

repair parts are first brought into the inventory and replenishment require- 

ments can be estimated with reasonable accuracy. 

- 13 - 
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Use of technical data 

Our recent survey covered fiscal year 1966 aeronautical spare parts 

procurements totaling about $2 billion. An estimated $1.5 billion or 

78.5 percent, represented noncompetitive procurements. Of the $1'74 

million of noncompetitive procurement actions we reviewed, about $103 

million worth, or 59 percent, were not awarded competitively due to various 

technical data problems. 'A 

Although the number of specific cases included in our survey was 

limited, they did highlight the existence of basic management problems 

such as: 

1. The need to screen parts to determine whether adequate data are 
available for competitive procurement. 

2. The need to use available technical data. 

3. The need for better coordination and communication among the 
services in resolving contractors' claims that data are pro- 
prietary. 

4. The need for interservice utihl.zation of technical data on parts 
common to more than one service.. 

The following example illustrates the need to screen parts and use 

available data. 

In March 1966 the Army awarded a sole-source contract to 
a prime contractor for 879 filters vaked at host $150,000. 
The contracting officer justified the sole-source award on the 
basis of its being impossible to draft either adequate speci- 
fications or an adequately detailed description of the part 
within the time frame of this procurement. 

Our retiew at the data depository in May 1966 disclosed 
that adequate technical data to support a competitive procure- 
ment were on hand at the time of the sole-source award; however, 
the Army had not determined whether the data were available or 
camplete. When we advised the contracting officer that data 
were available, he cancelled the contract and solicited three 
companies, two of which responded. In August 1966 a competi- 
tive award, valued at about $81,000, was made at a saving of 
about $69,000. 
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Uniform reporting system 

Cur survey work showed that, although information for identifying 

the reason6 for noncompetitive procurement is available under each ser- 

vice's implementation of the Breakout Program, the methods for classi- 

fying the reasons are not uniform among the services. Also, the spec5fic 

reasons are not summarized and reported to higher management levels in 

the services and the Department of Dt?fenSe. 

We have been informed that the Department of Defense, for some time, 

has been examining into the feasibility of assigning uniform codes for 

indicating the reasons for noncompetitive procurement. Recently, the 

Director, Defense Supply Agency, has been asked to include this addi- 

tional information in the data bank of the Defense Logistics Service 

Center 60 that it will be available to procuring agencies. The Center 

will also provide periodi& reports that will enable management to identify 

those areas of noncompetitive procurement requiring particular attention. 

.‘. 
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Defenes Procuremeat Policies and Practices - 
&all ~Sfn@ss and Subcontracting 

Sk811 Business 

congrees kas legislated that a fair proportion of the id81 pUrCh&Sea 

and contracts fez- supplies and serpices for tbe Qovermnent shall be placed 

with small business concerns in order to preserve free competitive enter- 

prise. Neither the laws nor the Amd Services Procurement Regulation sets 

out criteria for determining wben a fair proportion is obtained; however, 

recent statements by the Congress and the President show that they con- 

sider a greater participation by small firms to be desirable. In addition, 

Congress, in order to obtain full employment of tbe Nation’s manpower, 

encourages the placing of contracts and facilities in areas of persistent 

or substantial labor surplus. 

DOD has establfsbed various programs designed to attract greater par- 

ticipation by small business and labor surplus area firms in bfdding on 

Government contracts and on subcontracts under Government contracts beld 

by large business ff~.~, Also, in accordance with the laws, DOD sets 

adideproeurements in whole or in part for exclusive small business or 

labor surpEua area flnn participation whenever Pt is practical to do so. 

Department of Defense reports show that, of total awards to all firms 
business 

in F’Y 1967, smll/ffrms got $6.45 billTon, or about 16 percent9 by bidding 

against large business fim plus another $1.9 billion, or about 4.6 per- 

cent, by means of the preferential set-aside procedures. Defense-tide, 
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about $29 million U' set-aside awards were made to labor surplue area 

firms during the first 6 months of FY 1967. The smount of subcontracts 

to small business firms under Government contracts beld by large business 

firms is estimated by DOD at'about $6.7 billion. 

Subcontraetiq 

A large proportion of the procurement dollar is spent by prime con- 

tractors in subcontracting for work, raw materials, parts, and components. 

Basic responsibility rests with the prime contractor for decisions to make 

or buy, for selection of subcontractors , and for subcontract prPces and 

subcontract performance. However, the contracting officer in evaluating 

contractors' price proposals wbere competition is lacking, is expected 

to have adequate knowledge of these elements. Where appropriate, be must 

inquire into the contractor's purchasing system, the principal components 

to be subcontracted, the degree of competition obtained, the price or cost 

analysis performed, types of subcontracts, and extent of subcontract super- 

vision. For subcontracts over $100,000, compliance with the requirements 

of Public Law 87-653 for certified cost or pricing data is necessary wbere 

competition is lacking. 

Certain prime contracts of a cost-type nature include a subcontract 

clause which provides for contracting officers' review and consent to 

individual subcontracts. Tbie clause requires that prime contractors 

furnish certain information to contracting officers prior to their approval 

of the subcontract. In reviewing tbe proposed subcontract for tbe purpose 

of granting consent, the contracting officer is requfred to consider, among 
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other things, the basis for selecting the proposed subcontractor, 

including the price competition obtained. 

For certain of the larger Government contractors the contractor's 

purchasing system may be approved by the contracting officer. Where a 

system has been approved, the contracting officer's consent to the 

award of individual subcontracts is generally not required. Approval 

of a contractor's purchasing system is granted only after the contracting 

officer has made a review of several factors, including the degree of 

competition obtained in subcontracting. 

In regard to the Defense Department's small business and labor 

surplus area programs, it is the stated policy of the Department of 

Defense to promote equitable opportunities for small business and labor 

surplus area concerns to compete for defense subcontracts and to en- 

courage prime contractors to place subcontracts with small business 

and labor surplus area concerns where this can be done, consistent 

with efficient performance of contracts. To this end, contracts over 

$5,00 generally contain clauses whereby the contractor agrees to award 

the maximum amount of his subcontracting to small business and labor 

surplus area concerns whenever it is consistent with the efficient per- 

formance of the contract. 

In contracts over $500,000 the contractor is required by various 

contract clauses to undertake a number of specific responsibilities 

designed to assure that small business and labor surplus area concerns 

are considered fairly in the subcontracting role and to impose similar 

responsibilities on major subcontractors. 

-3- 
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In order to broaden the opportunity in negotiated procurement 

for subcontracting by small business concerns and others, contract- 

ing officers are required to publish in the Commerce Business Daily 

tile names and addresses of firms to whom requests for proposals are 

to be issued, unless the Government’s best interests 

would not be served by so doing or that the subcontracting opportuni- 

ties did not exist. This procedure is designed to offer opportunity 

to small business concerns and others interested in subcontracting to 

make direct contact with prospective prime contractors at an early 

stage in the procurement. 

tractors are encouraged to 

publicize opportunities in 

their defense business. 

In addition, prime contractors and subcon- 

use the Commerce Business Daily to 

the field of subcontracting stemming from 

GAO work in small business and labor 
surplus areas 

We have completed the preliminary phase of a survey into DOD's im- 

plementation of the national policies for small business and labor 

surplus area concerns. The ma,jor emphasis of our examination was 

directed to DOD’s programs for setting aside procurements for exclusive 

participation by small business and labor surplus erea concerns. As a 

result of our observations to date, we plan to conduct reviews 

into (1) DOD procedures which tend to limit awards to small business and 

(2) pricing of the set-aside portion of partial set-asides in relation 

to prices paid on the nonset-aside. 




