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BY THE COMPTROLLER GENERAL

Report To The Congress
OF THE UNITED STATES

First-Year Activities Of The Merit Systems
Protection Board And The Office
Of The Special Counsel

The Merit Systems Protection Board and the
Special Counsel were established to safeguard
merit systems from political and other abuses
and to protect the rights of Federal employees.

Transition and startup probiems--funding,
staffing, and office space--prevented the Board
and the Special Counsel from establishing full
operations during 1979, but they made
good progress in establishing the capability
to carry out their statutory functions. Some
problems still exist which will require con-
tinued attention.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

B-196599

To the President of the Senate and the
Speaker of the House of Representatives

This report discusses the Merit Systems Protection
Board's and the Office of the Special Counsel's first year
of operations implementing title II of the Civil Service
Reform Act of 1978. It discusses in detail the startup prob-
lems encountered, progress made during the year, and areas
needing improvement.

This report complies with section 2304(b) of the Civil
Service Reform Act of 1978 (Public Law 95-454, Oct. 13, 1978},
which requires the General Accounting Office to prepare and
submit an annual report to the President and the Congress on
the activities of the Merit Systems Protection Board.

We are sending this report to the President. Copies
are being sent to the Director, Office of Management and
Budget; the Director, Office of Personnel Management; the
Chairwoman, Merit Systems Protection Board; and the Acting
Special Counsel, Office of the Special Counsel.
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Comptroller General
of the United States







COMPTROLLER GENERAL'S FIRST-YEAR ACTIVITIES OF THE

REPORT TO THE CONGRESS MERIT SYSTEMS PROTECTION BOARD
AND THE OFFICE OF THE SPECIAL
COUNSEL
DIGEST

The first-year operations of the Merit Sys-
tems Protection Board and the Office of the
Special Counsel were affected by startup
and transition problems which hindered them
from being able to fully carry out their
statutory functions.

The Board and the Special Counsel lacked
the resources, under their original budget
allocations, to effectively carry out the
full range of their responsibilities.

While additional funding was obtained in
August 1979, it was too late to remedy the
first-year problems. Their operations were
also impaired by insufficient office space.
Although some improvements have been made,
this continues to be a serious problem.

Some of the startup problems could have been
minimized if technical and advisory assist-
ance had been available. GAO believes such
assistance could have been provided by the
Office of Management and Budget. In this
regard, GAO recently recommended that the
Office of Management and Budget enhance its
capability to assist new agencies in set-
ting up operations, especially from an ad-
ministrative standpoint (FPCD-80-40, Apr. 2,
1980).

During the year, a number of questions have
been raised concerning the relationship be-
tween the Board and the Special Counsel.
Although both were given separate authori-
ties and functions, there is uncertainty
concerning their authority with respect to
one another. The intended legal relation-
ship is not clearly defined in the Civil

FPCD-80-46

3 . Upon removal, the report
cover gate should bé noted herasin.




Service Reform Act or the President's Reor-
ganization Plan. Because of this uncertainty,
the Board has submitted proposed legislation
that would separate the Office of the Spe-
cial Counsel from the Board and establish

it as a totally independent agency.

The Board and the Special Counsel have key
roles in implementing effective merit system
reforms and protections established under
the Reform Act. The Congress intended that
the Board and the Special Counsel provide
vigorous protection of Federal merit systems.
While it is too early to evaluate their op-
eration in this respect, GAO believes they
have made progress in establishing the cap-
ability necessary to carry out their respon-
sibilities.

OFFICE OF THE SPECIAL COUNSEL

The Office of the Special Counsel was estab-
lished to investigate and prosecute viola-
tions of prohibited personnel practices
within the Federal Government. In its first
year of operation, however, the Special
Counsel was restricted in carrying out its
statutory mandate by a lack of staff and
other resources.

In an April 20, 1979, report to the Chair-
man, Senate Committee on Governmental Af-
fairs, GAO reported that the Special Coun-
sel lacked the staff and resources to
--make timely reviews,

--investigate complaints and allegations
of wrongdoing,

--initiate independent investigations of
possible prohibited personnel practices,
and

--perform necessary management functions.
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The Special Counsel was assigned responsi-
bility for investigating allegations of
prohibited personnel practices including
unlawful political activity and reprisals
against whistleblowers. The Special Counsel
may also receive, but does not investigate,
information which alleges a violation of
law, rule or regqgulation, mismanagement,
gross waste of funds, abuse of authority,

or a substantial and specific danger to pub-
lic health or safety. 1In these cases, the
Special Counsel is required to transmit the
information to the agency involved and de-
termine whether the agency's handling of

the matter is reasonable.

In the first 10 months of operation, pro-
hibited personnel practice complaints com-
prised the majority of cases received and
processed. The Special Counsel's office
opened 1,869 cases, of which 84 percent were
classified as prohibited personnel practice
complaints. About 50 percent of the cases
received were closed as of October 31, 1979,
and over half were processed in 2 months or
less.

The Special Counsel's records showed that
only 83 whistleblower complaints were re-
ceived during the first 10 months and were
referred to the agencies involved. Of these
cases, 23 were closed. GAO's review of the
Special Counsel's handling of these cases
showed that most were not processed within
the time frame required in the Reform Act.
In addition, agency responses had not been
timely, ranging from several days to over

2 months beyond the time frames specified
by the Special Counsel's office.

A timely and adequate review of whistle-
blower allegations is vital if the intent

of the Reform Act is to be met. Potential
whistleblowers need to have confidence in
the Special Counsel and assurance that their
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complaints will be promptly investigated.
The Special Counsel's handling of these com-
plaints, to date, does not foster such con-
fidence. '

In an October 1979 report on the Special
Counsel's progress in protecting employees
against prohibited personnel practices, GAO
concluded that (1) the Special Counsel did
not provide active leadership in informing
and encouraging Federal employees to report
merit system abuses or other activities pro-
hibited by the Reform Act, (2) did not issue
needed guidance and instructions to Federal
agency hotlines on referring prohibited per-
sonnel practice complaints, and (3) d4id not
have an adequate case management system to
track cases or to evaluate the significance
of complaints received on a Government-wide
basis.

THE MERIT SYSTEMS PROTECTION BOARD

The Merit Systems Protection Board was es-
tablished to hear and decide employee ap-
peals, conduct special studies of the merit
systems, review final rules and regulations
of the Office of Personnel Management, and
act on requests and complaints filed by the
the Special Counsel.

The Board, like the Special Counsel, exper-
ienced startup and transition problems which
impaired its ability to fully implement all
of its statutory functions and responsibil-
ities. Although the Board received funding
for the functions and positions transferred
under the President's Reorganization Plan,
certain costs were not anticipated. Addi-
tional funding was not available until
August 1979 to support the new functions
and responsibilities assigned under the
Civil Service Reform Act.

Another major problem and concern of the
Board throughout the year was the adequacy
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of its headquarters office space. 1In
October 1979, the General Services Adminis-
tration completed a survey of the Board's
office space needs, which showed that the
available space was not adequate for the
approved staffing levels. Although some
improvements have been made, as of May 1980,
the General Services Administration had made
no firm plans to obtain the additional of-
fice space required.

During the year, the Board took a number of
steps to improve the timeliness of the ap-
peals process. BAbout 98 percent of the
appeals processed by the Board's field of-
fices were decided within its 120-day
processing goal.

The Board also made a significant reduction
in the number of cases which were carried
over from the former Civil Service Commis-
sion's appellate offices. While over 4,000
cases were transferred, only a little over
a thousand were pending on January 26, 1980.
Improvements are needed, however, in guid-
ance and training given to field appeals
officers on Reform Act changes and the pol-
icies and interpretations of the Board on
appeal matters.

GAO contacted selected Federal agencies and
employee organizations to obtain their views
on the Board's first-year operations. The
most prevalent comment received was that the
new appeals procedures were too legalistic
and formal. Many officials said that there
had not been enough information given to em-
ployees on the organization and functions

of the Board as well as the Special Counsel.

The Board has been slow in implementing its
important merit system oversight functions.
Although the Reform Act requires studies of
merit systems and reviews of final Office
of Personnel Management regulations, none




were initiated by the Board during 1979.
According to the Board's preliminary plans,
periodic reviews of Office of Personnel
Management regulations will be conducted in
the future. Because of the importance of
these functions, GAO plans to closely monitor
and evaluate the Board's efforts in these
areas.

RECOMMENDATIONS

While the Board and the Special Counsel have
been able to resolve many of their initial
problems, others exist. Certain areas will
require continued attention by the Board and
the Special Counsel during the coming year.
GAO recommends that:

--The Chairperson of the Board and the Spe-
cial Counsel work more closely together
where possible to insure effective and con-
tinuous oversight of Federal merit systems.

--The Chairperson of the Board monitor the
effectiveness of field staffing and pro-
vide guidance and training to field per-
sonnel.

--The Special Counsel highlight the leader-
ship role and inform and encourage Federal
employees to report possible prohibited
personnel practices and other abuses.

--The Special Counsel monitor and emphasize
the timely processing of employee com-
plaints and agency investigations and re-
ports on whistleblower allegations.

AGENCY COMMENTS

The Board commented that the report provides
an objective accounting of the problems

faced by the Board during its first year of
operation, its accomplishments and successes,
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and the program areas in which additional
work needs to be done. The Special Counsel's
office concurred generally in the findings
and recommendations in the report.
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CHAPTER 1

INTRODUCTICON

The Merit Systems Protection Board was established on
January 1, 1979, by Reorganization Plan No. 2 of 1978. The
plan abolished the Civil Service Commission and separated
its personnel management functions from its adjudicatory,
appellate, and merit system enforcement responsibilities,
placing them in two new agencies--the Office of Personnel
Management (OPM) and the Merit Systems Protection Board, re-
spectively. An independent Office of the Special Counsel
was also established to investigate and prosecute merit sys-
tem abuses before the Board. The Board and the Office of
the Special Counsel were given overall responsibility for
safeguarding merit systems against partisan political and
other abuse and protecting employee rights within those
systems,

A major reason for the reorganization was to eliminate
the conflicting roles of the Civil Service Commission being
both rulemaker and adjudicator. The Commission functioned
as chief personnel office and management agent and also as
the final administrative review authority in employee ap-
peals. Because of this, the appeals program was often
viewed and criticized as lacking independence and objectiv-
ity. The President's Personnel Management Project, after
an extensive study of Federal personnel management and the
role of the Civil Service Commission, reached the following
conclusion:

"Expected to be all things to all parties—-
Presidential counsellor, merit 'watchdog,'
employee protector, and agency advisor--the
Commission has become progressively less
credible in all of its roles.”

The functions and responsibilities transferred to the
Board and the Special Counsel under the Reorganization Plan
were subsequently expanded under the Civil Service Reform
Act of 1978, which took effect on January 11, 1979. The
stated policy of the Congress concerning these changes was
that:

"Federal employees should receive appropriate
protection through increasing the authority
and powers of the Merit Systems Protection
Board in processing hearings and appeals af-
fecting Federal employees.




"The authority and power of the Special
Counsel should be increased so that the
Special Counsel may investigate allegations
involving prohibited personnel practices
and reprisals against Federal employees for
the lawful disclosure of certain informa-
tion and may file complaints against agency
officials and employees who engage in such
conduct."

The Reform Act included many changes to strengthen the
Board and the Special Counsel. Some of the major changes
are:

--Merit systems principles and prohibited personnei
practices were clearly spelled out in the act.

--OPM rules and regulations may be reviewed by the
Board and can be invalidated if they would require
any employee to commit a prohibited personnel prac-
tice.

--The Board can impose disciplinary action on agency
officials who commit prohibited personnel practices,
order corrective action by agencies, and direct that
pay be withheld from employees who willfully fail or
refuse to carry out orders of the Board.

~--The Board éan stay personnel actions at the request
of the Special Counsel.

~--Employees have a right to a hearing on all appeals
to the Board.

~--Subpoenas can be issued to obtain evidence and testi-
mony needed in an investigation or in an appeals case.

~-Attorney fees may be awarded to employees in certain
cases.

--Decisions and orders of the Board are subject to judi-
cial review by an appropriate U.S. Court of Appeals
or the U.S. Court of Claims.

--The Board is required to establish and publish time
standards for deciding appeals.

--Specific protections are provided for employees who
disclose information (whistleblowers) on violations
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of law, rule or regulation or mismanagement, a gross
waste of funds, an abuse of authority, or a substan-
tial and specific danger to public health or safety.

While the primary objective of the President's reorgani-
zation and the Reform Act was to improve Federal personnel
management by providing agencies and managers more flexibil-
ity in managing the Federal work force, the Board and the
Special Counsel were given the responsibility for insuring
that personnel practices are consistent with merit systems
principles. 1In this respect, they serve as the focal point
in the Federal Government for protecting the integrity of
merit systems and the rights of employees within those sys-
tems. The Senate Committee on Governmental Affairs' report 1/
on the Reform Act summarized clearly what the Congress in-
tended and expected of the Board and Special Counsel:

"There is little doubt that a vigorous pro-
tector of the merit system is needed. The
lack of al8equate protection was painfully
obvious during the civil service abuses only
a few years ago. Establishment of a strong
and independent Board and Special Counsel
will discourage subversions of merit princi-
ples. Dwight Ink, Executive Director of the
President's Personnel Management Study called
the independent and strong Merit Board 'the
cornerstone' of civil service reform."

FUNCTIONS OF THE BOARD AND
THE SPECIAL COUNSEL 2/

The Merit Systems Protection Board is a three-member bi-
partisan agency, appointed by the President, with the advice
and consent of the Senate. Each member is appointed to a
single 7-year term and can be removed only for inefficiency,
neglect of duty, or malfeasance in office.

The Board is responsible for four basic functions:

--Hearing and deciding employee appeals.

1/Senate Report No. 95-969,. of the Committee on Governmental
Affairs on S.2640, July 10, 1978.

2/See apps. I and II for the organization and structure of
the Special Counsel's office and the Board.




--Conducting studies and reviews of Federal merit sys-
tems to determine that they are free of prohibited
personnel practices.

~-Reviewing the issuance and implementation of regula-
tions developed by OPM to determine whether they vio-
late merit system principles on their face or as
implemented by a Federal agency.

~-Hearing and deciding requests and complaints brought
by the Special Counsel.

The Special Counsel is appointed by the President for
a 5-year term with the advice and consent of the Senate.
The statute provides that the Special Counsel can be removed
by the President only for inefficiency, neglect of duty, or
malfeasance. The Special Counsel is authorized to appoint
personnel and prescribe regulations relating to the receipt
and investigation of matters under his jurisdiction.

The Special Counsel is required to receive and investi-
gate allegations or initiate, in the absence of an allega-
tion, investigations of

--prohibited personnel practices including reprisals
against whistleblowers;

--activities prohibited by other civil service law,
rule, or regulation;

--arbitrary or capricious withholding of information;
and

--prohibited political activity by Federal employees
and certain State and local employees.

The Special Counsel may also receive (but does not in-
vestigate) allegations of violations of law, rule, or regu-
lation, mismanagement, gross waste of funds, and abuse of
authority or substantial and specific danger to the public
health or safety.

The Special Counsel may request the Board to order a
stay of any personnel action if there are reasonable grounds
to believe that the personnel action was taken, or is to be
taken, as a result of a prohibited personnel practice. Dis~
ciplinary action may be sought against any employee who know-
ingly and willfully refuses or fails to comply with an order
of the Board or any employee found to have engaged in a




prohibited personnel practice. Also, the Special Counsel
may request the Board to order an agency to take appropriate
corrective action whenever an agency fails to take action
recommended by the Special Counsel.

SCOPE OF REVIEW

According to title I, section 2304, of the Civil Serv-
ice Reform Act, we are required to prepare and submit an
annual report to the President and the Congress on the activ-
ities of the Board. 1In carrying out this oversight function,
we reviewed the progress of the Board's and the Special Coun-
sel's implementation of functions under the act in their
first year of operation. Our review was performed at the
Board's headquarters in Washington, D.C., and at five field
offices--Boston, Atlanta, Chicago, Dallas, and San Francisco.
During the review we interviewed Board and Special Counsel
officials, analyzed the legislative history of the act, and
examined the budget, staffing, and operations including as-
sessments of case management systems. We also obtained the
views and comments of agency and union representatives with
respect to their experiences and impressions of the opera-
tions of the Board and the Special Counsel.




CHAPTER 2

OFFICE OF THE SPECIAL COUNSEL--

FIRST-YEAR OPERATIONS HINDERED BY INADEQUATE RESQURCES

The Office of the Special Counsel was established in
1979 to investigate and prosecute violations of prohibited
personnel practices within the Federal Government. The
Special Counsel, along with the Board, is intended to vigor-
ously protect merit systems and Federal employees from per-
sonnel practices prohibited by the Reform Act. 1In its first
year of operation, however, the Special Counsel's office was
restricted in carrying out its statutory mandate by a lack
of staff and other resources; and as a result, the full in-
tent of its role as envisioned by the Reform Act was not
achieved.

Two factors which we believe also affected the Special
Counsel's mission during the first year were (1) the Special
Counsel did not take steps immediately to establish itself
as the focal point for receiving and investigating com-
plaints of prohibited practices and (2) it did not provide
active leadership in encouraging Federal employees to report
potential prohibited personnel practices and other merit sys-
tem abuses. We believe this initial leadership is crucial
if the Special Counsel is to function as intended under the
Reform Act. Additional funding for the Special Counsel's
operation was approved on July 25, 1979. With the increases
in its budget, progress has been made in recruiting addi-
tional staff and establishing a much needed field office
structure. Much of this progress, however, did not occur
until late 1979.

On December 21, 1979, the Special Counsel resigned and
until an Acting Special Counsel was designated on January 11,
1980, there were legal questions as to whether the Special
Counsel's office had authority to carry out the Special Coun-
sel's statutory functions. For example, it was questionable
whether the office staff could request the Board to stay per-
sonnel actions. In one case in which the staff contemplated
requesting a stay of a suspension of an employee, the agency
involved agreed to delay the action pending the Special Coun-
sel's investigation. According to the Acting Special Counsel,
there were no significant work disruptions or other problems
during this period.
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STARTUP PROBLEMS

In an April 20, 1979, report to the Chairman, Senate
Committee on Governmental Affairs, 1/ we reported that the
Special Counsel lacked the staff and resources to timely
review and investigate complaints and allegations of wrong-
doing, initiate independent investigations of possible pro-
hibited personnel practices, and perform necessary manage-
ment functions. Operations were also affected by inadequate
office space and other facilities, such as the lack of tele-
phones needed to conduct investigations and receive com-
plaints, and inadequate or lack of needed conference/inter-
view rooms and staff offices. Although additional funding
was later approved, the delay seriously hindered the early
implementation of the functions assigned to the Special Coun-
sel's office and its ability to promptly and adequately re-
spond to employee complaints.

Under the original staff transfers, the Special Counsel's
professional staff consisted of six attorneys and three in-
vestigators. The small staff size and limited funding made
it virtually impossible to timely and adequately initiate in-
vestigations on allegations at locations outside the
Washington, D.C., area. In its first few months of opera-
tions, approximately 80 percent of the complaints and allega-
tions received were from ocutside the Washington, D.C., area.
Many of those cases involved potentially serious allegations
of reprisals and other prohibited personnel practices. The
Special Counsel estimated that, with the original budget,
only about 10 percent of the complaints and allegations being
received could be investigated. Because it could create an
appearance of conflict and dependence, the Special Counsel
did not request outside assistance (for example, from the
Board or OPM) in investigating complaints at departmental or
agency field locations.

The Special Counsel also did not have staff to initiate
independent investigations (in the absence of an allegation)
into possible prohibited personnel practices. We were told
that there were several such situations which should have
been investigated but could not be, because of inadequate
resources. Also, the development of proposed operating regu-
lations was deferred because staff were assigned to process
cases. Interim regulations. were published in January 1979.
Proposed final regulations were published on August 24, 1979,
and final operating regulations were issued in December 1979.

1/See app. III for entire text of report.
7
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The Special Counsel's requests for supplemental funding
of $842,000 for fiscal year 1979 and a revised fiscal year
1980 budget of $4,516,000 were approved in July and September
1979, respectively. The revised budget included an increase
in staff from the original 19 positions transferred to 140
positions by the end of fiscal year 1980. The revised budgets
also provided for the establishment of field offices in
Atlanta, Chicago, Dallas, New York, and San Francisco.

No field offices were set up, however, until October
1979. As of March 1980, field office operations had been es-
tablished in San Francisco, Dallas, Philadelphia, and Atlanta,
and plans were underway to set up an office in Chicago and
branch offices in Seattle, St. Louis, Denver, Los Angeles,
Boston, and New York. All of these offices are expected to
be opened by June 1980, except for New York and Chicago. 1In
most cases, office space for field offices was not offered
by the General Services Administration (GSA) until 1980.

The additional staff approved in the Special Counsel's
1979 supplemental and 1980 budgets will enable the Special
Counsel's office to establish a much needed field structure
and to more timely respond to allegations and complaints and
initiate its own investigations when warranted into possible
patterns of prohibited personnel practices.

Actual staffing levels

Mar. Oct. Planned

1979 1979 FY 1980
Special Counsel 2 2 3
Deputy Special Counsel - - 2
Operations division 1 8 21

Prosecution and legal

division 11 11 14
Investigative division 4 10 15
Field offices - 4 _85
Total 18 35 140

— oo a———
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A total of 82 employees of the 140 positions authorized
were either appointed or committed for employment by March
1980. However, the Special Counsel, as well as the Board,
continues to lack adequate office space. The existing head-
quarters space is not adequate for its present staff and
needs, and the problem will worsen as additional staff are
hired. A survey of the office space requirements by GSA,
completed 'in October 1979, concluded that the amount of




existing office space was not adequate for the approved
staffing levels of the Board and the Special Counsel. Al-
though some improvements have been made, as of the end of
May 1980, no firm plans have been arranged to obtain the
additional space required.

A number of questions have been raised concerning the
relationship between the Board and the Special Counsel.
Although both were given separate authorities and functions
under the Reform Act and the Reorganization Plan, there is
uncertainty concerning their authority with respect to one
another. The intended legal relationship is not clearly de-
fined in the President's Reorganization Plan nor in the
Reform Act.

Great independence between the Board and the Special
Counsel is indicated, but is not specifically granted. The
legislative history of the Reform Act does not define the
relationship between them. It cannot be stated that the
Board and the Bpecial Counsel are legally dependent or inde-
pendent for all purposes. The relationship will become
defined as specific issues arise and are resolved. For ex-
ample, at the request of the Special Counsel, the Comptroller
General ruled that the Special Counsel may recommend to the
Board, but has no authority to grant, that attorneys' fees
be awarded in certain cases. The Special Counsel has also
requested a formal opinion of the Comptroller General on
whether he has authority to take over selected contracting
and procurement matters without clearance or approval from
the Board. Because of the uncertainty, the Board has sub-
mitted proposed legislation that would separate the Special
Counsel from the Board and establish it as a totally inde-
pendent agency.

FIRST-YEAR ACTIVITY--COMPLAINTS
RECEIVED AND PROCESSED

The Office of the Special Counsel was assigned impor-
tant functions and responsibilities under the Reform Act for
. investigating allegations of prohibited personnel practices
and unlawful political activity and for protecting whistle-
blowers from reprisals. The Special Counsel is authorized
to bring before the Board disciplinary charges against em-
ployees on the basis of its investigations or any knowing
and willful refusal or failure of an employee to comply with
an order of the Board. The Special Counsel may also request
the Board to order corrective action when an agency refuses
or fails to take remedial action recommended by the Special
Counsel.
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Allegations and complaints of prohibited personnel
practices comprised the majority of the cases received and
processed during the Special Counsel's first 10 months of
operations. As of October 31, 1979, the Special Counsel
opened 1,869 cases, of which 1,570, or 84 percent, were clas-
sified as prohibited personnel practice complaints. During
this period, the Special Counsel closed 955 cases, or about
50 percent of the cases received, and over half of these
cases were processed in 2 months or less. The following is
a breakdown of the cases closed and pending as of October 31,
1979,

Total Number Percent Number
Type of case received pending pending . closed
Prohibited per-
sonnel practice 1,570 694 44 876
Whistleblower
allegations

--full investiga-

tion and report

required 21 18 86 3
--response (but

no investigation

required) 62 42 68 20
Other (could not
determine) 134 130 97 4
Hatch Act . 82 30 36 52
Total received 1,869 914 49 955

|
ll

The Special Counsel had no method, however, for systema-
tically reporting or tracking its workload, that is, the num-
ber and types of cases received and processed. Because of
this, we reviewed the Special Counsel's case filing system
and obtained overall case information by manually reviewing
each file card in the system from January 1 through
October 31, 1979. Our analysis of the cases processed was
restricted because of the limitations of the case filing
system. Information on cases received, actions taken, and
case dispositions is contained in a manual index card filing
system. 1In many cases, detailed information on individual
cases was not available.

The following is a general discussion of the Special
Counsel's processing of prohibited personnel practice com-
plaints and whistleblower allegations received through
October 31, 1979.
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Prohibited personnel practices

The Reform Act requires the Special Counsel to investi-
gate all allegations of prohibited personnel practices to
the extent necessary to determine, if reasonable grounds
exist, whether a prohibited practice has occurred or will
occur. Prohibited personnel practices are defined in the
act and include

--reprisals against whistleblowers;
--prohibited political activity;
~--discrimination;

--reprisals for exercising an appeal right; and

--personnel action that violates any law, rule, or
regulation implementing or directly concerning merit
system principles.

Allegations and complaints of prohibited personnel prac-
tices comprised the majority of the cases received by the
Special Counsel in its first 10 months of operation. Approx-
imately 1,570, or 84 percent, were classified as prohibited
personnel practice or related complaints. The following is
a breakdown as of October 31, 1979, of the 876 cases closed
and the nature of the complaints.

Nature of complaint Cases closed Percent
Hiring/promotion procedures 158 18
Reassignment/termination/

retirement 72 8
Other discrimination 56 6
Reprisal for using an appeal

procedure 43 5
Reprisal--other 34 4
Reprisal for whistleblowing 35 4
Race discrimination 28 3
Mismanagement 22 3
Harassment _ 20 2
Violation of merit principles 13 1
Nepotism 6 1
Sex discrimination 5 1
Other 153 18
Not indicated in case file system 231 _26

Total 876 100
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In 256, or 29 percent, of the closed cases, a determina- -
ri1on was made that no prohibited personnel practice had oc-
curred. Also, in a large number of the cases closed, 382,
>r 44 percent, no action was considered necessary. The ma-
jority of these cases involved matters either within the jur-
isdiction of another agency (92) or matters which could more
appropriately be handled under an existing appeal or griev-
ance procedure (117). According to the Special Counsel's
records, in only nine cases was it reported that the agency
involved took corrective action on the complaint. However,
the Acting Special Counsel stated that, in at least three
times that many cases, office staff members negotiated in-
formal resolutions of employee problems with agency officials.

Wwhistleblower allegations

Under the Reform Act, the Special Counsel may receive,
but does not investigate, information which alleges a viola-
tion of law, rule or regulation, mismanagement, gross waste
of funds, abuse of authority, or a substantial and specific
danger to public health or safety. Within 15 days after the
receipt of such information, the Special Counsel must deter-
mine whether the information shows a substantial likelihood
that a violation has occurred. 1In all cases, the Special
Counsel is required to promptly transmit the information to
the head of the agency involved.

According to the Special Counsel's records, 83 whistle-~
blower complaints were received during the first 10 months
of operation, which were referred to the agency involved.

Of these cases, 23 were closed. Our review of the handling
of closed cases showed that most were not processed within
the time frames required in the Reform Act. In addition,
agency responses had not been timely.

The information contained in the Special Counsel's case
filing system also indicates that it did not meet the time
frames required by the act for promptly transmitting informa-
tion to the agency involved and for determining, within 15
days after receipt, whether the information shows a substan-
tial likelihood that a violation had occurred. According to
the Special Counsel's records, this time frame was met in
only 1 of the 23 cases that were closed as of October 31,
1979. Officials in the office explained that delays were
caused by a lack of staff to promptly review the complaints
being received.

If the Special Counsel determines there is substantial
likelihood that a violation has occurred, he may require the
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head of the agency involved to conduct an investigation,
Within 60 days, the agency head must prepare and submit a
written report of the investigation to the Congress, the
President, and to the Special Counsel for transmittal to the
complainant. Reports required by the Special Counsel must
include the following information.

--A summary of the information.
--A description of the conduct of the investigation.
--A summary of any evidence obtained.

~-A listing of any violation or apparent violation of
any law, rule, or regulation.

~-A description of any corrective action taken or
planned as a result of the investigation.

Upon receipt of agency reports, the Special Counsel is
required to review them to determine whether the findings
appear reasonable and contain the information required by
the act. The Special Counsel has no explicit authority to
follow up on agency reports but may, whenever an agency
fails to submit a report within the required time, transmit
a copy of the whistleblower information to the President and
to the Congress, noting the agency's failure to file the re-
quired report.

As of October 31, 1979, the Special Counsel had re-
quired 21 formal agency investigations with 18 of these
cases still with the agency under investigation. One inves-
tigation was deferred pending a criminal investigation by
the Department of Justice. The two reports that were sub-
mitted to the Special Counsel both exceeded the 60 day time
frame, required by the Reform Act, by more than 30 days.
According to a Special Counsel office official, time exten-
sions are granted if reasonable justification is made by the
agency.

Whenever the Special Counsel does not require a formal
investigation and report, the head of the agency involved,
under section 1206(b)(7) of the Reform Act, is required,
within a reasonable time, but no later than 60 days, to in-
form the Special Counsel in writing of what action has been
or is to be taken and when such action will be completed.
According to the records of closed cases, only 20 whistle-
blower complaints had been transmitted to the agency in-
volved for this type of review and response. Sixteen of
these responses, however, were not timely submitted, ranging
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from several days to over 2 months beyond the time frame
specified. Upon receipt of the agency's response, the Spe-
cial Counsel is required to inform the complainant but,
according to the Special Counsel's office, is not required
under the act to review the agency's response for reason-
ableness. The Special Counsel, however, reviews these re-
sponses to determine whether the agency has satisfactorily
dealt with the complaint and also relies on the complainant's
review of agencies' responses by asking for their comments
on the accuracy and reasonableness of reports or written
responses.

The Special Counsel's early experience with respect to
the timeliness of agency responses and reports on whistle-
blower allegations has not been good. However, the number
of cases completed has been too small to make any conclusive
statements on the processing of whistleblower complaints.

In a September 27, 1979, memo to Federal executive agencies,
the Director, Office of Management and Budget (OMB), empha-
sized that agencies must extend their full cooperation to
the Special Counsel in investigating whistleblower allega-
tions sent to them. The Director said such cooperation is
essential to the Special Counsel's success.

We will continue to monitor the activities of the Spe-
cial Counsel's office and provide assessments on its prog-
ress and problems in carrying out its responsibilities.

This will include the timeliness and adequacy of agency re-
ports and responses and the Special Counsel's review and
processing of these cases. We feel, however, that timely
and adequate review of whistleblower allegations is vital

if the intent of the Reform Act is to be met. Even more im-
portant, potential whistleblowers need to have confidence in
the operations of the Special Counsel's office for its serv-
ices to be used. We believe its performance to date has not
fostered such confidence.

ACTIONS NEEDED BY THE SPECIAL
COUNSEL TO IMPROVE OPERATIONS

As part of our oversight activities, we evaluated the
actions taken by the Special Counsel in carrying out respon-
sibilities for protecting Federal employees from prohibited
personnel practices. In a report to the Special Counsel on
October 22, 1979, we reported that the Special Counsel had
not

--adequately communicated the Special Counsel's role
and responsibilities to Federal employees;
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--established the Special Counsel's office as the focal
point within the Federal service for receiving and
investigating allegations of prohibited personnel
practices;

--issued guidance and instructions to hotline officials
about the criteria for referring allegations of pro-
hibited personnel practices; and

--established an efficient and effective system for
recording, categorizing, and tracking incoming com-
plaints through the organization.

The Special Counsel had not
adequately communicated its role
as protector of Federal merit systems

The Special Counsel should be the focal point within
the Federal service for receiving and responding to allega-
tions of prohibited personnel practices as intended by the
Reform Act. The Special Counsel did not, however, take suf-
ficient steps to inform and encourage Federal employees to
report possible prohibited personnel practices and potential
merit system abuses.

In a February 9, 1979, letter to the Special Counsel,
the National Federation of Federal Employees recommended
that the Special Counsel prepare a notice to all employees
which would explain in nonlegalistic terms his role, the
procedure for filing a complaint to him, and where to send
such a complaint. The Federation believed that if such a
notice was posted in every Federal facility, employees would
become familiar with the role of the Special Counsel and
would have an opportunity to follow the intent of the legis-
lation. The Special Counsel did not, however, disseminate
such information.

During oversight hearings before the Senate Committee
on Governmental Affairs on May 8, 1979, the Special Counsel
stated that his office had not disseminated any informa-
tional materials concerning the role and responsibilities of
his office other than the official notices in the Federal
Register. He added that such information would probably be
helpful, but he did not want to mislead Federal employees
and create expectations that cannot be fulfilled because of
a lack of resources and other limitations.

The Special Counsel had also not given adequate guidance
and information to agency hotline officials on handling alle-
gations invelving possiblie prohibited personnel practices.
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Agency hotline personnel we contacted did not understand the
Special Counsel's responsibilities and role in protecting em-
ployees against prohibited personnel practices. In addition,
most officials we contacted had not received any guidance
concerning the criteria or procedures for referring com-
plaints and did not know what matters should be referred or
how serious the information should be before referring a
complaint.

Appropriate guidance to the agency hotline officials
from the Special Counsel is needed so that potential merit
system and personnel abuses can be brought to the Special
Counsel's attention and acted on as intended by the Reform
Act. Without such guidance, there can be no assurance that
merit system abuses will be pursued with the vigor intended
by the Reform Act.

The eventual success of the Special Counsel and the Re-
form Act protections may be directly attributed to how the
office is perceived and accepted by Federal employees. Be-
cause of this, we felt that the Special Counsel should take
immediate steps to inform and explain to Federal employees
and agencies (including agency hotline officials) his role
and responsibilities as protector of Federal merit systems.

We recommended that the Special Counsel take immediate
action to inform all Federal employees in nonlegal or non-
technical terms of.his function and role. The employee noti-
fication should include the following:

--Summary of the Special Counsel's responsibilities.

--Protection afforded Federal employees.

--Description and examples of the types of prohibited
personnel practice allegations under the Special

Counsel's investigative jurisdiction.

--Information needed by the Special Counsel from the
complainant to perform a preliminary review of the
allegation.

We also recommended that the Special Counsel give the
following guidance to Federal hotline officials:

--Criteria for the types of personnel allegations to
refer (this should include an example for each type).
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--Suggestions about what questions to ask the complain-
ant and facts to obtain about the alleged prohibited
personnel practice.

--Method for referring such allegations to the Office
of the Special Counsel.

The Special Counsel agreed that additional outreach was
needed and considered a number of actions to inform and edu-
cate Federal employees on the functions and operations of the
Special Counsel. They include the following:

~-Hire a consultant to help develop an approach to in-
form Federal employees of the function, role, and ac-
tivity of the Special Counsel. One current proposal
is to develop an informational poster for display in
Federal offices.

~—Develog an informational booklet for distribution to
Federal employees.

~-Develop an informational letter and ask agencies to
distribute to employees.

~-Prepare briefing presentations targeted for employee
unions and groups, agency managers, etc.

In January 1980 the Special Counsel's office commented
on our report and said that the office had sent a package of
general informational materials with guidance on the func-
tions of the Special Counsel to agency hotline officials.
According to the Acting Special Counsel, hotline officials
were instructed to refer allegations in any form and no limi-
tations have been imposed on the method of such referrals.

The Special Counsel also issued final regulations in
December 1979 which included a nonlegalistic description of
the role and functions of the Special Counsel and what steps
an employee should take in filing a complaint to the Special
Counsel's office. In addition, the office is developing an
employee handbook on the functions of the Special Counsel
with guidance concerning the submission of complaints and
allegations. According to the Acting Special Counsel, the
handbook will be given wide distribution.

Available data could improve
monitoring of merit systems

The Special Counsel does not have an effective case con-
trol and monitoring system. As a result, the Special Counsel
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can not (1) readily determine the types of complaints re-
ceived or the agency involved or (2) monitor and evaluate
the significance of the complaints received on a Government-
wide basis. A manual system is used, consisting of index
cards which include the name of the complainant(s), agency
involved, location, and a brief description of the complaint
and action taken. We believe this system is inadequate for
monitoring and tracking cases, managing workloads, or per-
forming basic analysis of complaints to determine possible
patterns of prohibited practices or other merit system
violations.

In our October 1979 report to the Special Counsel, we
recommended that the Special Counsel develop and coordinate
with the Board an information/tracking system which would
allow control of cases received and provide data on the
types of prohibited personnel practice cases by agency and
by type (Government-wide). This would provide the Special
Counsel with a valuable source in determining patterns of
prohibited personnel practices. The data base of cases
could also assist the Board's Merit Systems Review and
Studies Office in planning and conducting studies of Federal
merit systems. It could also be a valuable source of infor-
mation in determining potential problem areas that affect
the status of merit principles in the Federal service.

The Special Counsel, in commenting on our report, agreed
that an automated complaint tracking and monitoring system is
needed. In this respect, the Special Counsel contracted, in
November 1979, to purchase a minicomputer system and a com-
plaint tracking and monitoring computer program. The Special
Counsel stated that once the system is operational, informa-
tion on patterns of prohibited personnel practices and other
systemic problems will be shared with the Board's Office of
Merit Systems Review and Studies Office. The Special Counsel
said the system may be operational by June 1980.

The Board is also developing an information and case
tracking system for its operations and has stated that the
system has potential for involving the Special Counsel
should he choose to participate. The Special Counsel does
not want to participate because the Board's proposal was
viewed as too long range and tentative and also because
there may be a security problem associated with the Board's
planned use of a computer time-sharing system. While we
have no opinion on separate information/case tracking sys-
tems by the Board and the Special Counsel, we believe there
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needs to be close coordination and communication during the
development of these systems to insure that the systems can
provide the maximum benefits possible to both organizations.
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CHAPTER 3

MERIT SYSTEMS PROTECTION BOARD

The Merit Systems Protection Board was established to
hear and decide employee appeals, conduct special studies
of merit systems, review final rules and requlations of OPM,
and act on requests and complaints filed by the Special Coun-
sel. The Board was given broad authority to carry out its
functions and responsibilities in enforcing merit system
principles and protecting employee rights.

Although the Board received funding for the functions
and positions transferred under the President's Reorganiza-
tion Plan, certain startup costs were not anticipated and,
until August 1979, additional funding was not available to
support the new functions and responsibilities assigned
under the Reform Act.

Because of this, the Board, like the Special Counsel,
did not have the personnel or resources to effectively carry
out the full range of its statutory functions and responsi-
bilities. As a result, the development and implementation
of the merit systems review function was delayed, other new
functions were understaffed, and the Board was dependent on
OPM for certain administrative services. .

MAJOR RESPONSIBILITIES

One of the principal reasons for the establishment of
the Board was to provide an independent body to hear em-
ployee appeals from management actions. The Reform Act in-
troduced many changes in the way employee appeals are proc-
essed. The Board has authority to examine witnesses, take
depositions, administer oaths, and issue subpoenas. Perhaps
the most notable difference between the Board and the former
appeals system is the enforcement authority vested in the
Board by the Reform Act. This includes the authority to
take disciplinary actions such as demotion, suspension, re-
moval, debarment from Federal employment for up to 5 years,
and fines of up to $1,000. Also, employees who fail to com-
ply with a Board order (except Presidential appointees con-
firmed by the Senate) may be barred from receiving payment
for services during any period the employee does not comply
with the order.

In all appeals before the Board, appellants are now

entitled to a hearing for which a transcript must be made,
to have a representative present, and to a written decision
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on the appeal. The burden of proof in appellate cases is on
the agency which took the appealed action. Agencies must
show that decisions are supported by "a preponderance of
evidence," except for actions based on unacceptable perform-
ance where the burden is the lesser standard of "substantial
evidence." There had been criticisms that adverse personnel
actions, which may have been fully warranted, could be over-
ruled by the Civil Service Commission for minor procedural
errors. Agency decisions, which meet the appropriate eviden-
tiary standard under the Reform Act, will not be reversed
unless an appellant can show harmful procedural error, or
that the decision was based on a prohibited personnel prac-
tice or was otherwise not according to law. The Board also
has authority to award reasonable attorney fees to employees
who win their appeals when it determines that payment is
warranted in the interests of justice.

Except for appeals which include allegations of discrim-
ination, decisions of the Board or its presiding officials
are final admimistrative determinations unless the Board re-
considers the matter at the request of one of the parties,
OPM, or on its own motion. Decisions of the Board are, how-
ever, subject to judicial review in a Court of Claims or a
U.S. Court of Appeals.

The Reform Act also established separate procedures for
actions appealable to the Board which the appellants allege
were based, in part, on prohibited discrimination. Under:
the new procedures, the Board will issue a decision on the
discrimination charge and the action under appeal. If the
decision on discrimination is adverse, the employee may
further appeal to the Equal Employment Opportunity Commis-
sion. If the Board and the Commission differ on the issue,
the matter may be referred for final administrative disposi-
tion to a special panel composed of one member of the Board,
one member of the Commission, and a Chairman appointed by
the President with the advice and consent of the Senate.
Under the Reform Act, the Board is required, within 120 days
of the filing of the appeal, to decide both the issue of
discrimination and the appealable action.

The Board also has the authority and responsibility to
conduct studies of merit systems and to report to the Presi-
dent and the Congress as to whether the merit system is free
from prohibited personnel practices and to review the final
rules and requlations issued by OPM. The Reform Act pro-
vides that the Board may, on its own motion or on ‘petition
from an interested party or the Special Counsel, review any
rule or regulation promulgated by OPM to determine whether
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the rule or regulation requires an employee to commit a pro-
hibited personnel practice. The Board shall then require an
agency to cease compliance with any invalid rule or regula-
tion or to correct any invalid implementation of a rule or
regulation.

TRANSITION AND STARTUP PROBLEMS

Under the President's Reorganization Plan of 1978, the
Board assumed the appellate and certain enforcement responsi-
bilities previously performed by the Civil Service Commis-
sion. The Reform Act expanded and strengthened these func-
tions and responsibilities. A total of 289 positions were
initially transferred to the Board to perform the functions
assigned under the President's Reorganization Plan. However,
no additional resources were authorized under the Reform Act.
As a result, the Board did not initially have adequate re-
sources to establish full operations and implement its statu-
tory functions.

One of the Board's major functions is the conduct of
special studies to insure the integrity of merit systems in
the Federal Government. While this function was assigned to
the Board under the President's Reorganization Plan No. 2
of 1978, no personnel or funds were allocated in the orig-
inal resource transfers from the former Civil Service Com-
mission. Because of this and the staffing priorities set by
the Board, no staff were assigned until June 1979 when the
Board anticipated approval of its supplemental funding re-
quest for fiscal year 1979. An initial staffing requirement
of 10 positions for the Merit Systems Review and Studies Of-
fice was included in the Board's supplemental request and a
revised 1980 budget request for 5 additional positions. At
the end of 1979, the Merit Systems Review and Studies Office
had a staff of eight (including administrative staff) and
additional staff were being recruited.

Additionally, in the Board's analysis of the adequacy
of its resources in relation to its statutory responsibili-
ties, several other areas were understaffed. The Board, in
its 1979 supplemental and 1980 budget requests submitted on
March 16, 1979, said additional positions were needed for
its Office of General Counsel and Office of Special Deci-
sions to adequately carry out trial and appellate functions
and provide advice and prepare formal opinions for the Board.

In May 1979, the Board's initial request for supple-

mental funding was denied, causing the Board to take a num-
ber of steps in restricting expenditures to avoid a deficit
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situation. On May 18, 1979, the Board announced a freeze on
hiring, procurement, and travel. The major effect of these
actions involved the Board's appeals operations and also
caused further delay in hiring staff for its new functions.
Employees with pending appeals, and witnesses for both the
appellant and the agency, were required to attend hearings
at the Board's field offices. Previously, the Board gener-
ally conducted hearings at the agencies involved. These re-
strictions were relaxed in August 1979 after approval of the
Board's supplemental funding request.

The Board also undertook an analysis of the original
budget allocations to determine whether it had received ade-
quate resources for the functional transfers. On the basis
of this review, the Board, in a July 1979 letter to the
Director, OMB, requested a revised determination order and
reapportionment to transfer an additional $639,728, which
the Board believed should have been transferred initially
from the former Civil Service Commission. The Board stated
that this amount was the absolute minimum required to sup-
port the basic program transferred and that all aspects of
operating an organization (including startup and miscellan-
eous expenses) were not taken into consideration in the
original budget allocation. In the Board's analysis, the re-
vised amount did not reflect the funds necessary to support
the new functions assigned by the Reform Act but reflected
only those that were transferred from the Civil Service Com-
mission.

An additional amount of $115,800 was transferred to the
Board from OPM. According to the Board's Managing Director,
there was no explanation for the transfer, but he believed
it resulted from the Board's request to OMB for a revised
determination order.

At the request of the Subcommittee on Manpower and Hous-
ing, House Committee on Government Operations, we reviewed
the resource allocations made under the determination order
to the Board. We confirmed that a serious fund shortage had
existed for the Board, which resulted in the Board's freezing
travel and procurement and delaying personnel hiring. How-
ever, this was not due to the original resource allocations.
Under these allocations, the Board received full funding for
all positions transferred, plus an additional amount for
overhead-type expenses.

The fund shortages that occurred were related to the
following factors.
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~-There was no money in the Civil Service Commission's
1979 appropriation to cover the transition and start-
up costs of the new organizations.

--By dissolving one organization and creating three
smaller organizations, certain diseconomies of scale
were automatically created.

--When the Board was established many of the vacant po-
sitions transferred from the Civil Service Commission
were filled at a higher level. The average salary of
the Board positions transferred from the Civil Serv-
ice Commission rose from about $19,000 to $24,000.

In its initial months of operation, the Board also did
not have the capability to provide full administrative sup-
port to its headquarters and field operations and therefore.
had to rely on OPM for payroll, personnel, accounting, and
certain other support services. Resources to perform these
functions were not transferred from the former Civil Service
Commission. The Board, by the end of fiscal year 1979, had
established an administrative capability to perform all sup-
port functions except for the payroll and accounting serv-
ices. The Board hopes to take on these services as soon as
possible, but OPM will probably continue to provide them
through fiscal year 1980.

The authorized staffing for the Board has increased by
93 positions, or 32 percent, over its original budget al-
locations. The following table lists the staffing levels
assigned by the Board for its headquarters and field offices
under the original budget transfer and at June 30 and
September 30, 1979. Also listed are the approved positions
in the Board's fiscal year 1979 supplemental and revised
1980 budgets. '

24




Positions

allocated Position
under Actual increase
original Actual September approved

Office transfer June 30, 1979 30, 1979 1979 1980
Chair 16 15 14 16 16
Opinions

(special

decisions) - - 1 2 8
Merit review - 2 4 10 15
Secretary 15 13 15 15 15
General

Counsel 14 25 32 31 39
Administrative

Law Judge 3 3 2 3 6
Information 5 3 2 5 5
Field

offices 154 150 144 184 192
Appeals 47 4] 36 47 47
Administra-

tion _35 _30 33 35 _39

Total 28 282 283 348 382

|
|
II
|
Il

The largest increase in staffing during the year was in
the Office of the General Counsel, which, according to the
Board's Managing Director, was given a high priority by the
Board. The reduction in the field office staffing was pri-
marily the result of regular and early retirements. With
the additional funding approved under its 1979 supplemental
and revised 1980 budget, the Board has initiated recruiting
for additional positions in its headquarters and field of-
fices. During our review, we identified staffing imbalances
at certain Board field offices. However, the Board was
aware of this problem and was taking action to correct the
imbalances by transferring personnel among the field offices
involved. The Board should continue to monitor its field
staffing needs to help insure the most efficient use of its
staff resources in processing appeals cases.

Problems with office space

One of the major problems and concerns of the Board
throughout the year was the adequacy of its headquarters of-
fice facilities, part of which were formerly the central of-
fices of the Federal Employee Appeals Authority (FEAA). 1In
a March 23, 1979, letter to GSA, the Board listed numerous
problems and complaints it had with the existing facility
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and requested assistance in obtaining alternative office

space. The Board commented that the problems were of such
magnitude as to seriously inhibit the initial operations of
the Board and the Special Counsel. These problems included

--lack of hearing room facilities, conference rooms,
and library space;

--lack of security necessary for the Board and the
Special Counsel to hear sensitive cases and conduct
investigations; and

--inadegquate electrical wiring, heating, and cooling
systems. :

GSA did not approve the Board's request for alternate
office space, but did consider rehabilitating the existing
facilities. However, the Board questioned the soundness of
expending hundreds of thousands of dollars to renovate space
which it believes is inherently deficient.

The Board continued discussions with GSA with little or
no results and at the Board's request, GSA surveyed the
space requirements for existing and approved staffing levels
of the Board and the Special Counsel. The survey, completed
in October 1979, showed that the available office space was
not adequate for the approved staffing levels. Although
some improvements .have been made, as of February 1980, GSA
had made no firm plans to obtain the additional office space
required by the Board and the Special Counsel. As a result,
office space and facilities continue to be a serious problem.

Some of the startup problems the Board had could have
been minimized if technical and advisory assistance had been
available. Such assistance, we believe, could have been
provided by OMB,

In this regard, we recently recommended that OMB en-
hance its capability to assist new agencies in setting up
operations, especially from an administrative standpoint
(space, budgets, equipment, organizational structure, and
staff). 1/ -

1/"The Federal Labor Relations Authority: Its First Year in
Operation." (FPCD-80-40, Apr. 2, 1980.)
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PROGRESS AND STATUS OF

IMPLEMENTATION--THE FIRST YEAR

i

The Board took a number of steps during 1979 which
should improve the timeliness of the appeals process. About
98 percent of the appeals processed during this period were
decided within the 120-day processing goal established by
the Board. The Board also made a significant reduction in
the number of remaining cases carried over from the former
Civil Service Commission's appellate offices. Of the over
4,000 cases transferred, only a little over a thousand were
pending on January 26, 1980. However, improvements are
needed in the guidance and training given to field appeals
officers on Reform Act changes and the policies and inter-
pretations of the Board on appeals matters. While required
by the Reform Act, no studies of merit systems or reviews
of final OPM regulations were initiated by the Board during
1979.

We interviewed agency and employee representatives to
obtain their comments. The most common complaint was that
the Board's appeal procedures were overly formal and legal-
istic.

Many aspects of the Reform Act will be interpreted and
clarified through regulations and decisions issued by the
agencies responsible for its implementation--OPM, the Board,
and the Federal Labor Relations Authority. Some decisions
thus far have caused controversy.

The Board, for example, ruled as invalid the OPM imple-
menting regulations for removing or demoting employees for
unacceptable performance. These procedures were provided in
the act to make it easier to remove employees for poor per-
formance. As a result of the Board's decision, these proce-
dures cannot be used until performance appraisal systems are
approved by OPM. OPM disagreed but has not appealed the
Board's decision. ’

In a case brought by the Special Counsel requesting a
stay of the reassignment of two Veterans Administration em-
ployees, the Board granted the request but raised questions
which have significant implications on the application of
whistleblower protections under the Reform Act. Among other
things, the Board questioned whether whistleblowing protected
by the act can occur when the alleged whistleblower has made
disclosures solely within the "chain of command" of his or
her agency.
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This opinion was criticized as discouraging employees
from whistleblowing by questioning its protection under the
Reform Act. Subsequently, the Special Counsel issued final
regulations specifically providing that a protected disclo-
sure (whistleblowing) may be oral or written and to any per-
son within or outside the agency. The Special Counsel's in-
terpretation may, however, be either affirmed or rejected by
the Board if these questions are addressed in a specific case.

Appeals program

The Board's 11 field offices, which were formerly the
field offices of FEAA, are responsible for hearing and issu-
ing initial decisions on employee appeals. 1/ The Board has
appellate jurisdiction over cases where there has been prior
action by an agency and encompasses those actions specified
in title 5 as amended by the Reform Act and those for which
the jurisdiction may be granted by regulation of OPM. Ac-
tions appealable to the Board include

--removals, suspensions for more than 14 days, reduc-

tion in grade or pay, and furloughs of 30 days or
less for reasons other than unacceptable performance;

~--removals or reductions in grade for unacceptable per-
formance;

--reduction. in force;

--denials of Qithin—grade salary increases;

--employment practice appeals;

--disability retirements and OPM determinations affect-
ing the rights and interests of individuals with re-

spect to retirement, insurance, and health benefits;

--certain actions relating to the Senior Executive
Service;

--actions appealable to the Board which also involve an
allegation of discrimination; and

--actions involving reinstatement of preference
eligibles.

1/See app. IV for statistics on appeals processed by the
Board, FEAA, and the Appeals Review Board.
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Certain types of appeals formerly decided by the Civil
Service Commission do not fall within the jurisdiction of
the Board. These include position classification appeals
and Fair Labor Standards Act complaints which can be taken
to OPM.

Expediting appeals

A major objective of the President's Reorganization
Plan and the Reform Act was to improve the appeals process
and provide for expeditious but fair consideration of em-
ployee appeals. The processing of appeals by the former
Civil Service Commission's appellate offices--FEAA and Ap-
peals Review Board--was often criticized for being overly
time consuming. The Reform Act addressed this problem by
requiring the Board to

~-decide, within 120 days, cases involving an appellate
action which the appellant alleges was taken because
of unlawful discrimination and

--establish and publicly announce time frames for other
cases assuring the expeditious but fair consideration
of appeals.

In February 1979 the Board announced a processing stand-
ard of 120 calendar days for processing all appeals within
its jurisdiction. Although the former FEAA established an
internal processing goal of 90 days, this standard was not
.achieved in a significant number of cases. More than half
of the cases transferred to the Board were in process for
more than 90 days. Below are the average processing times
for appeals decided by FEAA in fiscal years 1977 and 1978.
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Average processing time

Type of appeal (calendar days)
Adverse action:

1977 169

1978 179
Reduction in force:

1977 199

1978 190

Qverall time for all
appeals including
discrimination
complainants:
1977 164
1978 157

Because of the concerns over the timeliness of the ap-
peals process, the Board reviewed cases handled by the former
FEAA to identify where delays occurred in processing appeals.
The most frequent single cause of delay found was the time
it took agencies to submit the written records of the actions
under appeal. In some cases, this had taken as long as
6 months. Another major cause for delay was the frequent
granting of continuances or postponements in hearing sched-
ules and submission of requested documents.

To minimize these delays the Board adopted the follow-
ing policies and processing procedures.

--Agencies must furnish the record supporting the per-
sonnel action within 15 days after notification of an
appeal by a field office of the Board.

~-~No more than one continuance should be granted related
to a hearing or the submission of documents except in
extraordinary circumstances.

These requirements and the Board's emphasis on expedi-
tious case processing improved the timeliness of appeals de-
cisions. During 1979 new cases were processed on the average
within 90 days, according to a sample taken by the Board.
Through December 31, 1979, the Board received 3,672 Reform
Act appeals. Of these appeals, 954 cases were pending be-
fore the Board, but only 23 cases, or about 2 percent, ex-
ceeded the 120-day processing standard. In these cases the
Board must announce the reasons why an appeal was not decided
within the time frame and set a new date for completing ac-
tion on an appeal if the delay is expected to exceed 30 days.
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According to field officials of the Board, the improved
timeliness was primarily attributable to the Board's new re-
guirements. Other factors cited by field officials include:

--Procedural reviews are no longer made in appeals cases
unless the appellant raises the issue. This conforms
with the harmful error standard in the Reform Act.

--The Board no longer assigns appeals officers to hold
hearings and issue reports of findings and recommenda-
tions on discrimination complaints. This function
had been performed by FEAA and is now the responsibil-
ity of the Equal Employment Opportunity Commission.
Discrimination complaints accounted for approximately
25 to 30 percent of the FEAA workload in the past
3 years.

-~The receipt of new Reform Act cases was not signif-
icant in the early months of the Board's operations.

The Board also has responsibility for deciding appeals
cases which were pending as of January 1, 1979, before the
Civil Service Commission's appellate offices. Over 4,000 of
these cases were pending when the Board was established, and
they must be processed in accordance with the laws and regqu-
lations existing before the Reform Act.

Although the Board gave lowest priority to the process-
ing of these cases, the number of cases pending has been sig-
nificantly reduced. As of January 26, 1980, 1,105--601 FEAA
cases and 504 Appeals Review Board cases~-0ld system cases
remained. Because there were no specific time limitations
for requests by appellants to reopen a decided case or for
reconsideration by the Civil Service Commissioners, the
Board will continue to receive some additional cases for
processing as well as other appeals in which agency actions
were initiated before the effective date of the Reform Act.

According to field office officials, the disposition of
the large number of the pending old system cases was primar-
ily attributable to a decline in case receipts during the
early months of the Board's operations. This was also caused,
in part, by the lag in receiving new cases under the Reform
Act and because discrimination complaints are now handled by
the Equal Employment Opportunity Commission.

Guidance to field offices

Under the Reform Act, new procedures were established
for adjudicating employee appeals. However, field office

31




appeals officers said that guidance from headquarters on
these changes need to be improved and training instruction
are needed on the act's requirements and the Board's poli-
cies and interpretations.

A common complaint of the appeals officers was that
guidance from headquarters was often vague and confusing in
the early period of the Board's operations. These officials
attributed this primarily to the startup problems the Board
experienced in establishing its organizational structure and
in operating under interim regqulations issued on January 19,
1979.

OQur review of guidance provided to the field offices
confirmed that the information was at times disorganized, in-
complete, and lacked clarity. Appeals officers said it was
difficult for them to keep current on the Board's policies,
interpretations, and appeals issues. Except for the chief
appeals officers, the field staff were not given any specific
training or instruction on the appellate provisions of the
act and the policies and interpretations of the Board. 1In
early March 1979, the chief appeals officers participated in
a 3-day conference on the Board's interim organization and
operating regulations and the act's provisions on appeals.

In late August the Board did begin, however, a process
of providing feedback to appeals officers. The objective
was to provide appeals officers with constructive criticism
and guidance on format, content, and legal sufficiency ex-
pected in appellate decisions. In September, the Managing
Director's and General Counsel's offices, initiated staff
field office visits to discuss and provide guidance to ap-
peals officers. According to an official of the Board's
General Counsel, these initial efforts have been successful
in improving appellate decisions. The Board's Managing Di-
rector agreed that the complaints were justified and that
additional efforts will be made to improve communications
and also provide for field input in management decisions.

Appeals.officer qualifications

Emphasis on the qualifications of appeals officers and
the more formal, judicial appeals process established by the
Board led to the adoption of a requirement in September 1979
that all appeals officers be fully qualified attorneys. Ap-
proximately 80 percent of the Board's field appeals officers
have a law degree or were working toward a degree and over
60 percent have been admitted to the bar. While some field
office officials and agency and union representatives do not
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feel this requirement is necessary, others stated that the
decision is a good one in the light of the legal requirements
of the act. They believe that, with the Board's more formal
procedures, having qualified attorneys will provide more
credibility to the appellate system.

The Board has initiated a placement program for those
employees who are not eligible to convert to the attorney
classification or who do not elect to convert. These employ-
ees, where possible, will be placed either in other positions
with the Board or with other Federal agencies or provided the
opportunity for retraining. To date, of the 27 employees
with no legal training (19 in the field offices and 8 in the
headquarters), 17 have been placed in Board offices or other
Federal agencies, and 2 have availed themselves of retraining
opportunities. Eight employees remain to be placed.

In addition, two employees, who were members of the bar
but elected not to convert to the excepted service, were
placed in positions with other agencies.

Agency and union views
on appeals program

We contacted selected agencies and employee organiza-
tions within the Board field office regions of San Francisco,
Dallas, Chicago, Atlanta, and Boston to obtain their views
on the first-year operations of the Board. The most preva-
lent comment received was that the Board's implementation of
the new appeals procedures was too legalistic and formal.

Under the Reform Act, the Board provides final adminis-
trative decisions on matters within its jurisdiction. 1In
carrying out its functions, the Board has adopted more formal,
judicial procedures than had existed under the Civil Service
Commission. The Board, in replying to similar comments re-
ceived on its proposed regulations, has stated that the Con-
gress intended it to function as a guasi-judicial agency and
therefore it is essential that formalized case processing
procedures be implemented. Given the congressional mandate,
the Board has stated that employees must receive full due
process rights in adjudicating their appeals and that many
of the legal concepts incorporated into the proposed regula-
tions arose not out of Board policy but from legislative
mandate. .

Agency and employee organization concerns on the legal
nature of the appeals procedures are summarized as follows.
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Agency management

--The Board has created unnecessary legal obstacles for
both the agencies and appellants.

--The parties involved generally do not have the back-
ground to adequately develop and present cases based
on legal procedures,

--The more formal, legal approach has created an in-
creased workload on the agencies' limited legal staff.
Appeals require more legal counsel to adequately
process a case and have increased the cost of case
preparation. -

Employee organizations

--The Board's procedures are complicated and require
a lawyer to interpret them.

--Existing precedents for such a system do not exist.

--Arbitration is preferred because it is less legal and
structured to involve less paperwork and red tape for
the parties.

Some agency and employee organization officials, how-
ever, approved of the Board's more formal regulations and
implementing procedures. Many officials commented that
there had not been enough information provided to employees
on the organization and functions of the Board and Special
Counsel.

MERIT SYSTEMS STUDIES

As part of its overall responsibility for protecting
the integrity of merit systems and the rights of employees,
the Board was given a broad mandate to review the systems
and policies governing personnel management in the Federal
Government. The Reform Act requires that the Board:

"Conduct, from time to time, special studies
relating to the civil service and to other merit
systems in the executive branch, and to report
to the President and to the Congress as to
whether the public interest in a civil service
free of prohibited personnel practices is being
adequately protected."
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During 1979 the Board did not conduct or initiate any
studies of Federal merit systems. The Merit Systems Review
and Studies Office was established to perform this function,
but the development and implementation of the merit systems
studies function was delayed because of inadequate funding
and other staffing priorities of the Board, such as the Of-
fice of the General Counsel. Preliminary plans for organiz-
ing work and conducting studies of merit systems has been
developed. The Studies Office envisions that it will under-
take three basic types of studies:

--Quantitative studies using existing data sources
(e.g., information on Board appeals, Special Coun-
sel complalnts, agency fraud hot lines, etc.) to

1 3a 1 fvu naceihl -—
identify possible problem areas that should be fur

ther explored.

--Topical studies in major areas of merit systems oper-
ations. 1Initial areas of study include the Senior
Executive Service, merit pay, performance evaluation,
and evaluation of whistleblowing patterns.

--Onsite evaluations in selected agencies on possible
problem areas that may be identified.

At the request of a congressional committee, the Studies
Office has undertaken a comprehensive survey of sexual har-
assment in the Federal Government. This survey is expected
to be completed in 4 to 6 months.

REVIEW OF OPM REGULATIONS

The Merit Systems Review and Studies Office also has.
responsibility for jointly reviewing, with the Office of
General Counsel, the final rules and regulations of OPM.

The Reform Act requires and authorizes the Board, on its own
or at the request of another party, to review final regula-
tions of OPM to determine whether the regulations would
cause the commission of a prohibited personnel practice and
~whether the regulations have been validly implemented by
Federal agencies. Although the Studies Office did not under-
take, on its own motion, any regulatory reviews during 1979,
it plans to conduct periodic reviews to insure that regula-
tions conform with merit system principles. The Studies Of-
fice also plans to monitor the implementation of OPM rules
and regulations by Federal agencies.

While the Board is authorized to review, at any time,
final OPM regulations, it may also initiate a review at the
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request of any interested person. On May 17, 1979, the
American Federation of Government Employees petitioned the
Board to review interim regulations issued by OPM on re-
movals or demotions for unacceptable performance and the
implementation of those regulations by the Social Security
Administration. The American Federation of Government Em-
ployees contended that OPM's regulations and the Social
Security Administration's implementing of them were legally
invalid. The Board granted this petition and subsequently
expanded its review to include consideration of OPM's final
regqulations issued on August 3, 1979. The Board, through
analysis of the legislative history pertaining to these pro-
visions and consideration of oral and written comments by
interested parties, issued its opinion and order on
December 17, 1979. The Board concluded that the OPM regu-
lations relating to removal or demotions for unacceptable
performance and the implementing of the regulations by the
Social Security Administration were invalid and ordered that:

--Agencies cease taking actions under the final and
interim OPM regqulations.

--The Social Security Administration, within 20 days
from the date of the order, provide a complete status
report with respect to each personnel action taken
under the regulations since January 11, 1979.

~--The Social Security Administration, OPM, the American
Federation of Government Employees, and the Special
Counsel, within 40 days from the date of the order,
submit a proposed order for appropriate corrective
action.

BOARD ACTICON ON THE SPECIAL
COUNSEL'S REQUESTS

The Board also has jurisdiction over certain matters
brought before it by the Special Counsel. Specifically, the
Board

--makes final administrative determinations on com-
plaints brought by the Special Counsel that disciplin-
ary action should be taken against an employee;

--orders appropriate corrective action as requested by

the Special Counsel when an agency fails to take
action it has recommended; and
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-~orders stays of personnel actions requested by the
Special Counsel where there are reasonable grounds to
believe that a personnel action was taken, or is to
be taken, as a result of a prohibited personnel prac-
tice.

During the year, the number of actions brought before
the Board by the Special Counsel were limited primarily to
requests for stays of personnel actions. As of October 15,
1979, the Special Counsel had requested 16 stays. All but
two stays were granted by the Board. Five additional stays
were requested but withdrawn because the agencies involved
agreed to take corrective action.

The Special Counsel did not file any complaints with
the Board asking that disciplinary action be taken against
an employee, and it petitioned the Board in only one case
to order an agency to take corrective action.
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CHAPTER 4

CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

The Merit Systems Protection Board and the Special Coun-
sel have key roles in the effective implementation of merit
system reforms and protections established under the Reform
Act. The eventual success of the Reform Act will depend
mainly on how well the Board and the Special Counsel carry
out their responsibilities. Although it is too early to
evaluate the effectiveness of operations, we believe that
the Board and the Special Counsel have made progress in es-
tablishing the capability necessary to carry out the full
range of their responsibilities.

In April 1979 we reported to the Senate Committee on
Governmental Affairs that the Board and particularly the
Special Counsel could not effectively perform the duties and
functions assigned under the Reform Act primarily because of
a lack of adequate funds and staff. In late July and October
1979, budget increases were approved to provide for the addi-
tional staff and other resources the Board and the Special
Counsel believed were needed to establish full operations.
The Board and the Special Counsel also faced serious office
space problems. Although some improvements have been made,
as of the end of May 1980, GSA had not developed any firm
plans to obtain all the additional office space required.

Although the Board and the Special Counsel were given
separate authorities and functions, there is uncertainty con-
cerning their authority with respect to one another. The in-
tended legal relationship is not clearly defined in the
Reform Act or the President's Reorganization Plan, but will
become defined as specific issues arise and are resolved.

In this respect, they should work together to avoid possible
conflict and misunderstanding.

During most of the Special Counsel's first year of oper-
ations, its ability to promptly investigate and take action
on employee complaints was restricted. Many complaints could
not be promptly investigated because of limited funds and be-
cause it had no field office structure.

In October 1979, we reported on the Special Counsel's
progress in protecting employees from prohibited personnel
practices. We believe that the Special Counsel (1) was not
providing active leadership in informing and encouraging
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Federal employees to report merit system abuses or other
activity prohibited by the Reform Act, (2) was not issuing
needed guidance and instruction to Federal agency hotline
programs on criteria for referring allegations of prohibited
personnel practices, and (3) did not have an adegquate case
management system to track its caseload or evaluate the sig-
nificance of complaints received on a Government-wide basis.

The Special Counsel's office agreed with our assessment
and recommendations made and has taken or planned a number
of steps to increase the Special Counsel's visibility and im-
prove management of its workload. Guidance has been issued
to agency hotlines, and an information handbook explaining
the functions of the Special Counsel is being prepared for
wide distribution. 1In November 1979 a computer system was
contracted for, but, at the end of April 1980, it was not
yet in place. According to the Special Counsel's office,
this system may be operational by June 1980. The implementa-
tion of this system should greatly improve the Special Coun-
sel's capability to manage its workload and will provide
valuable data needed for monitoring merit systems and identi-
fying possible trends of prohibited personnel practices.
This information will also be useful to the Board's Merit
System Review and Studies Office in planning and conducting
its studies of Federal merit systems.

Although records from the Special Counsel indicate that
only a small number of whistleblower complaints were re-
ceived, these cases did not receive prompt attention. Our
analysis of the closed whistleblower cases showed that agen-
cies were not generally submitting timely reports and re-
sponses. Whistleblower allegations were not promptly trans-
mitted to the agencies involved, and, in some cases, the
Special Counsel did not review and determine, within the 15
days required by the Reform Act, whether there was substan-
tial likelihood that a violation occurred. The Special Coun-
sel needs to carefully monitor and emphasize the timeliness
of agency investigations and reports on whistleblower allega-
tions. This is very important in order for Federal employees
~ to have confidence in the system and to encourage them to
report instances of possible wrongdoing.

During 1979 the Board took a number of actions to im-
prove the timeliness in processing appeals. A 120-day proc-
essing goal for all appeals to the Board was adopted, and
specific time requirements were set for the submissions of
records and other documents. Our review showed that about
98 percent of the appeals, decided under the Reform Act pro-
visions, were being processed within the 120-day time frame.
The Board, however, had not provided adequate guidance and
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instruction to field offices on appeals policies and inter-
pretations of the Reform Act. Also, a continued monitoring
of field office caseloads is needed to help insure the most
efficient use of staff resources in handling appeals.

No studies of merit systems or reviews of final OPM reg-
ulations were initiated by the Board during 1979. The imple-
mentation of the merit studies function was delayed because
of a lack of funding and other staffing priorities. The
Merit Systems Review and Studies Office has been partially
staffed and has developed a preliminary plan for organizing
its work and conducting studies of merit systems. According
to this plan, the Studies Office will conduct periodic re-
views of OPM regulations and how agencies implement them.

RECOMMENDATIONS

Transition and startup problems--funding, staffing, and
office space--prevented the Board and the Special Counsel
from establishing full operations during this first year.
While they have been able to resolve many of their initial
problems, others exist. We have identified certain areas
which will require continued attention by the Board and the
Special Counsel during the coming year, and we recommend that:

--The Chairperson of the Board and the Special Counsel
cooperate and work more closely together, where pos-
sible, to. insure that effective and continuous over-
sight of Federal merit systems is provided.

-~The Chairperson of the Board monitor the effective-
ness of field office staffing and provide guidance
and training to field personnel.

--The Special Counsel highlight the leadership role and
inform and encourage Federal employees to report pos-
sible prohibited practices and other abuses.

--The Special Counsel monitor and emphasize the timely
processing of employee complaints and agency investiga-
tions, and reports on whistleblower allegations.

AGENCY COMMENTS

The Board commented that the report provides an objec-
tive accounting of the problems faced by the Board during
its first year of operation, its accomplishments and suc-
cesses, and the program areas in which additional work needs
to be done. The Special Counsel's office generally con-
curred in the findings and recommendations in the report.
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APPENDIX I APPENDIX I

OFFICE OF THE SPECIAL COUNSEL

ORGANIZATION AND FUNCTIONS

The Special Counsel, an independent officer of the
Board, is responsible for investigating allegations and
other information of prohibited political activities by Fed-
eral and certain State and local employees, arbitrary or cap-
ricious withholding of information in violation of the Free-
dom of Information Act, prohibited discrimination when found
by appropriate authority, and other activities prohibited by
any civil service law, rule, or regulation. The Special
Counsel initiates disciplinary and corrective actions before
the Board when warranted. This Office also receives and re-
fers to the appropriate agency information which evidences
a violation of any law, rule, or regulation, mismanagement,
a gross waste of funds, or abuse of authority, or a substan-
tial and specific danger to public health or safety. This
Office has three primary divisions

--prosecution and legal,
--investigation, and
--operations.

Prosecution and legal division

This division

--establishes policies and procedures for acting on the
results of Special Counsel investigations;

--develops guidelines for determining investigative
findings and evidence to support charges against em-
ployees under the Special Counsel's jurisdiction or
for referring matters to the Board, agency involved,
and OPM for correction;

--provides guidance to investigative and field office
staff of sufficiency of evidence for prosecuting
cases and disposing of or closing cases;

--provides legal advice;
--issues complaints in cases reserved or retained under
the direct jurisdiction of the Special Counsel and

prosecutes such cases before the Board or a desig-
nated administrative law judge;
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--prepares reports to the President concerning Presi-
dential appointees against whom disciplinary action
may be appropriate;

--prepares legal briefs as directed by the Special
Counsel; and

--implements guidelines for referral to the Attorney
General or appropriate U.S. attorney of possible
criminal violations received by the field or head-
quarters offices of the Special Counsel.

Investigation division

This division

--establishes criteria and procedures for receiving,
processing, and acting on complaints and allegations
of violations and prohibited practices under Special
Counsel jurisdiction (including "whistleblower" alle-
gations);

--makes recommendations on matters and subject areas
within the Special Counsel's investigative jurisdic-
tion:

--processes complaints and allegations received by the
Office of .the Special Counsel;

--develops methods and procedures for planning, coordi-
nating, and conducting investigations and reporting
the results;

--provides guidance, training, and technical assistance
to investigative staff of field offices;

--directs and coordinates investigations involving two
or more field offices and cases retained under the
direct control of the Special Counsel;

--maintains central case control records;

--refers completed division investigative report and
case files to the Prosecution and Legal Division for
appropriate action and other disposition; and

--establishes and maintains coordination and coopera-
tion with investigative offices of other agencies.

42




APPENDIX I APPENDIX 1

Operations division

This division
--receives, processes, and distributes communications;
--maintains records and documents and central files;

--administers the activities of the Office under the
Freedom of Information and Privacy Act including
requests under this act; '

--responds to inquiries concerning the functions and
activities of the Office;

--provides administrative and staffing support to the
Office; and

--directs_the activities of the field offices.
The field offices

--receive and process complaints and allegations of vio-
lations of civil service rules and regulations, alle-
gations of mismanagement, gross waste of funds, abuse
of authority or specific danger to public health or
safety, and of other prohibited personnel practices
and activities; .

--initiate appropriate and necessary inquiries and in-
vestigations to resolve complaints and allegations
within the Special Counsel's and field offices' in-
vestigative jurisdiction;

--prepare ‘and issue letters of charges against individ-
uals who are found responsible for violations or pro-
hibited activities and prosecutes such individuals
before an administrative law judge designated by the
Board;

--refer matters reserved for direct action by the Of-
fice of the Special Counsel or found not to be within
the jurisdiction of the field office to the Deputy
Special Counsel; and

--refer allegations and other information relating to
possible criminal violations as received or uncovered
directly to the appropriate U.S. attorney or Attorney
General through the Associate Special Counsel for
Prosecution.
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MERIT SYSTEMS PROTECTION BOARD ORGANIZATION

On September 11, 1979, the Merit Systems Protection
Board announced a reorganization of its management structure.
The Board had been operating under an interim organization
since February 1979. The organizational structure provides
for central management of the Board's functions and consists
of the offices of the Managing Director, General Counsel,
Merit Systems Review and Studies, Special Decisions, Adminis-
trative Law Judge, Appeals, Information, the Secretary, Ad-
ministration, and 11 field offices in major U.S. cities.

Office of Managing Director

The Managing Director is responsible for management of
all operations and programs supporting the work of the Board.
He/she is responsible for the operations of the other eight
Board offices mentioned above. The Deputy Managing Director
is responsible for the overall operations of the 11 field
offices in Atlanta, Boston, Chicago, Dallas, District of
Columbia area, New York, Denver, Philadelphia, San Francisco,
Seattle, and St. Louis.

These offices are responsible for receiving, processing,
hearing, and issuing initial decisions on Federal employee
appeals within the appellate jurisdiction of the Board.

Office of General Counsel

This office provides legal advice and assistance to the
Board through three organizational units: the Office of Leg-
islative Counsel, the Office of Deputy General Counsel--
Appellate, and the Office of Deputy General Counsel--Trial.
Some major functions of the Office of General Counsel are to

--maintain liaison with congressional offices,

--prepare congressional testimony,

--respond to congressional and Presidential inquiries,

--conduct special research projects and prepare legal
opinions for the Board,

--represent the Board in the U.S. Courts of Appeals and
U.S. District Courts,

--review Office of Personnel Management regulations,
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--prepare original jurisdiction cases from the Office
of the Special Counsel,
--provide legal assistance to the field offices, and

--review Board opinions for consistent application of
the law.

Merit Systems Review and Studies

This office is responsible for conducting studies of
the civil service and merit systems, monitoring the manner
in which Federal agencies implement OPM's rules and regula-
tions, and insuring that agencies are free of prohibited per-
sonnel practices. In conjunction with the Office of the
General Counsel, this office reviews the rules, regulations,
and significant actions of OPM.

Special Decisions

The Office of Special Decisions prepares opinions and
orders for the Board or an individual member. These opin-
ions and orders are on original jurisdiction matters under
the Reform Act and appeals procedures requiring the special
attention of the Board.

Administrative Law Judge

The Administrative Law Judge conducts formal adjudica-
tive proceedings. These include actions against administra-
tive law judges, violations of the Hatch Act, appeals in
sensitive or complex disciplinary cases and disciplinary
proceedings, and other actions initiated by the Office of
the Special Counsel. He/she also acts on motions for dis-
covery and the issuance of subpoenas.

Office of Appeals

The Office of Appeals receives appellant petitions for
review of cases decided by field offices or cases reopened
on the Board's own motion. Appeals officers prepare recom-
mendations to the Board on whether a case should be reopened
or denied. On those cases reopened by the Board, analyses,
opinions, and orders are prepared for approval by the Board.
In addition to appeals under the Reform Act, this Office is
also responsible for considering reopening requests of cases
decided under the previous appeals system.
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Office of Information

The Office of Information is responsible for providing
information on the Board activities and policies to the gen-
eral public, the press, and Federal employees.

Office of the Secretary

This Office is responsible for the flow of communica-
tions to and from the Board to the appropriate recipients,
e.g., the Congress, the President, appellants, labor organi-
zations, Federal agencies, and others. To meet this respon-
sibility the Office is divided into four sections:

--Mail and records management.
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--Orders and meeting.
--Publication and information services.

The mails and records management section receives, logs,
and delivers incoming mail and mails outgoing mail. It also
establishes and maintains a system of records.

The docket and control section has responsibility for
timely processing and accurately controlling employee appeals
cases through each stage of the appeal process.

The orders and meeting section receives and processes
Board orders, opinions, and decisions; maintains operating
procedures and rules of practice for the Board; prepares
minutes and records of Board meetings; certifies records to
courts and others; assures that matters are properly pub-
lished in the "Federal Register"; gives notices of Board meet-
ings; and other duties.

The publications and information services branch assists
in in-house research and makes information available to the
public. It also responds to certain complaints and inquiries
and to Freedom of Information and Privacy Act requests. It
is responsible for publishing Board orders, decisions, and
opinions. : -

Office of Administration

This Office is responsible for the coordination and
accomplishment of the Board's central office and field of-
fice administrative management functions. These functions
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include financial management, internal personnel management,
and general administrative services. This Office consists
of the Budget and Finance Branch, the Personnel Management
and Equal Employment Opportunity Branch, and the Administra-
tive Services Branch.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848

APRIL 20, 1979
B-115398

The Hcnorable Abraham Ribicoff
Chairman, Committee on Governmental Affairs
United States Senate

Pear Mr. Chairman:

Your October 26, 1978, letter requested our assistance
in providing oversight of the transition and establishment
of the Merit Systems Protection Board, Office of Personnel
tlanagement, and the Federal Labor Relations Authority. As
a result, we now have gtaff at these agencies to monitor
their activities and implementation of the Civil Service
Reform Act.

As part of our monitoring activities we reviewed the
budget, current staffing and operations of the Board and
the Office of Special Counsel. In our opinion, with their
present staffing and funding, the Board and particularly
the Special Counsel do not have adequate resources toc estab-
lish full operations and effectively carry out the duties
and responsibilities assigned to them under the Civil Serv-
ice Reform Act. As a result, the intent of the legislation
cannot be achieved. We believe the Board and Special Counsel
should receive immediate attention and action on their budget
requests. Your attention to this matter may help.

The Board and the Special Counsel were established on
January 1, 1979, by Reorganization Plan number 2 of 1978.
The plan transferred the adjudicatory, appellate and certain
merit system enforcement functions previously performed by
the Civil Service Commission. Alsc transferred were those
personnel, funds and other resources related to the func-
tional transfers under the reorganization plan. A total of
289 positions were initially transferred to the Board and
19 positions to the Special Counsel to perform these func-
tions. Subsequently, the functions and responsibilities of
the Bocard and Special Counsel were expanded and strengthened
under the Civil Service Reform Act of 1978 which took effect
on January ll, 1379. However, no personnel or additional funds
were transferred. As a result, certain program responsibili-
ties and functions of the Board and Special Counsel have not
been implemented because ¢of inadequate resources. Following
are those functions and responsibilities which we feel doc not

FPCD-79-51
(964139)
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have adequate resources. We have discussed these matters
with the Special Counsel, his staff, and staff of the Board.

The Qffice of Special Counsel

The Special Counsel currently lacks the staff and re-
sources to timely review and investigate complaints and alle-
gations of wrongdoing, initiate independent investigations
of possible prohibited personnel practices and perform nec-
essary management and regulatory functions.

Currently the Special Counsel only has a total profes-
sional staff of six attorneys and three investigators (three
additional investigators are being recruited). The Special
Counsel has requested resources for an additional 43 posi-
tions which he feels is the minimum number needed to
initially staff headquarters and 3 field offices.

Because of limited staffing, no field offices have yet
been established. According to the Special Counsel, the
small staff size and limited funds make it virtually im-
possible to timely and adequately initiate investigations on
allegations at locations outside the Washington, D.C., area.
Approximately 80 percent of the complaints and allegations
being received are from outside the Washington, D.C., area.
Many of these cases invclve potentially serious viclations
of reprisals and other prohibited personnel practices. The
Special Counsel has not requested Board or Office of Personnel
Management assistance in investigating complaints at depart-
mental or agency field locations because it could create an
appearance of conflict and dependence. The Special Counsel
estimates that with present resources it can process only
about 10 percent of the complaints and allegations being re-
ceived. As of March 16, 1979, 325 cases were pending before
the Special Counsel.

The Special Counsel also does not have the staff or
resources needed to initiate in the absence of an allegation
independent investigations into possible prohibited personnel
practices. The Special Counsel told us that there are sev-
eral such situations which he is already aware ¢of which should
be investigated but which have not been due to inadequate re-
sources. The Special Counsel has also delayed the develop-
ment of proposed requlations because available professional
staff have been assigned to process cases. In addition,
several key management positions remain vacant. The Deputy
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Special Counsel, Associate Special Counsel for Prosecution
and Associate Special Counsel for Operations have nct yet
been filled.

Without additional staff and resources, the Special
Counsel cannot act timely and adequately on allegations
of personnel system abuse and other violations. Most im-
portantly, at this time, however, is the need for the
Special Counsel to establish its credibility by quickly
and effectively investigating and acting on matters brought
to its attention. We believe that without adequate re-
sources the current and future effectiveness of the Special
Counsel is likely to be sericusly impaired.

The Merit Systems Protection Board

The Board, like the Special Counsel, does not have the
personnel or resources to effectively carry out the full
range of its statutory functions and responsibilities. As a
result, the Merit Systems Review function has not been staffed
or implemented, other program functions are understaffed, and
the Board ceontinues to be dependent for certain administrative
services on the Office of Personnel Managerment. Also, a large
backlog of cases carried over from the former Federal Employee
Appeals Authority and Appeals Review Board continues to place
additional burdens on the Board's limited resources.

One of the most important functions for which the Board
is responsible is the conduct of special studies relating to
the adequacy and fairness of merit systems in the Federal
service. Because of inadequate staff, the Board has not
assigned or recruited staff to perform this function. 1In
its budget statements, the Board explained that several pro-
gram functions, including merit systems studies and review,
were assigned under the Reorganization Plan and congression-
ally affirmed under the Reform Act, but no personnel were
transferred to perform the functions. An initial minimum
staffing requirement of 10 positions for the Merit Systems
Review function was included in the Board's fiscal year 1979
supplemental budget request. However, according to the
Board's Managing Director, the regquested supplemental posi-
tions and funding are not expected for several months. Addi-
tionally, in the Board's analysis cf the adequacy of its
resources in light of its statutory responsibilities several
offices, such as the Office of General Counsel and Office of
Opinions are understaffed in terms of the Board's expanded
responsibilities under the Civil Service Reform Act.
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The Board currently does not have the capability to
provide full administrative support for its headquarters
and field offices. Personnel to perform these functions
were not transferred from the former Civil Service Com-
mission. Payroll, personnel, accounting, and other support
services are now provided by the Office of Personnel Manage-
ment. Until staff and resources are available, the Board '
will continue to rely on the Office of Personnel Management
for administrative support. ,

The Board is responsible for deciding appeal cases
which were pending before the former Federal Employee
Appeals Authority and Appeals Review Board. As of
February 6, 1979, 1,933 Appeals Review Board cases and
2,452 Federal Employee Appeals Authority cases were
pending before the Board. The number of Federal Employee
Appeals Authority cases has been reduced to 1,650 as of
March 24, 1979. Approximately 2,500 Appeals Review Board
cases are now pending. Additional appeals from old cases
may be made to the Board because there were no specific
time limitations for them under the previous system.

The Board's ability to dispose of the old cases hinges
on the number of new cases it receives. The Bcard has
announced a 120-day goal for processing new appeal cases
and also has a statutory 120-day time limit for processing
appeals involving discrimination. Because of this, the Board
has decided to place priority first on processing new appeals
involving discriminaticon and second on other new cases under
the Civil Service Reform Act. As a result, decisions on old
cases are likely to be further delayed. At present, over
50 percent of the former Federal Employee Appeals Authority
cases have been pending for more than 3 months.

To address these operational deficiencies, the Board
has asked for 102 additional positions for fiscal year 1979
and additional funding of $1,426,000. Of the 102 positions,
43 positions are to be assigned to the Special Counsel. The
Board views the additional resource requests as the minimum
levels necessary for the Board and Special Counsel to ini-
tially staff their program functions.

In our opinion, the Board and particularly the Special
Counsel presently lack the resources necessary to adequately
implement the functions and responsibilities which they were
assigned by the Civil Service Reform Act. We feel it is
critical that the Board and Special Counsel establish their
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presence and credibility as soon as possible. Your concern
and attention to the Board's and Special Counsel's additional
funding and resource needs may be helpful in getting appro-
priation action on this matter. As arranged with your staff,
we are also sending copies of this letter to the House and
Senate Appropriations Committees and to Senator Percy.

Sinc y yours,

Lt ts [17-

Comptroller General
of the United States
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THE BOARD'S FIELD OFFICES APPEALS WORKLOAD

FISCAL YEAR 1979

CIVIL SERVICE REFORM ACT CASES

Decisions
Type of appeals Received issued Canceled Pending
Adverse actions:
Removal 988 - 529 126 333
Suspension for more
than 14 days 82 44 12 26
Reduction in grade
or pay 122 71 15 36
Furlough of 30 days :
or less 12 _6 ) 1
Total adverse
actions 1,204 650 158 396
Reduction in force 265 144 71 50
Performance, unsatisfactory 77 28 6 43
Retirement, other 32 1 14 17
Retirement, disability 13 2 4 7
Retirement, overpayment 1 0 0 1
Discrimination, individual
complaint (note a) - - - -
Discrimination, class
complaint (note a) - - - -
Mixed appeals 205 104 30 71
Acceptable level of com-
petency 107 43 24 40
Probationary 324 246 29 49
Reemployment rights and
priority 4 4 0 0
Restoration to duty 17 4 5 8
Salary retention 4 3 1 0
Short suspension 61 56 0 5
Suitability 18 12 0 6
Performance rating 10 9 1 0
Employment practices 11 7 0 4
Senior executive service 32 14 0 18
Other appeals : 10 10 0 0
Total 2,395 1,337 343 715

|
Il

a/These are appeals before the Reform Act. The Reorganization
Plan transferred these cases to the Equal Employment Oppor-
tunity Commission (EEOC).
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THE BOARD'S FIELD OFFICES APPEALS WORKLOAD

FISCAL YEAR 1979

APPEALS UNDER PROCEDURES BEFORE THE CIVIL SERVICE REFORM ACT

On hand Decisions
Type of appeals 10/1/78 Received issued (Canceled Pending

Adverse actions (note a):

Removal - - - - -
Suspension for more

than 14 days - - - - -
Reduction in grade .

or pay - = = = =
Furlough of 30 days

or less - - - - =

Total adverse
actions 1.011 1,730 2,063 521 157

Reduction in force 404 353 602 143 12
Per formance, unsatis- : :

factory (note b) - - ; -
Retirement, other 0 435 18 2 415

Retirement, disability 124 402 351 78 97
Retirement, overpayment 0 1 0 0 1
Discrimination, individ-

ual complaint (note c) 672 415 720 367 ]
Discrimination, class

complaint (note ¢) 47 22 41 28 0

Mixed appeals (note b) - - - - -
Acceptable level of com—

petency 58 173 166 49 16
Probationary 159 304 - 286 170 7
Reemployment rights’ and

priority 5 17 17 5 0
Restoration to duty 14 18 24 7 1
Salary retention 6 29 32 3 0
Short suspension 121 277 321 71 6
Suitability 7 21 25 3 0
Performance rating 0 209 132 46 3l
Employment practices 0 21 10 0 11
Senior executive service

(note b) : - - - - -
Other appeals 0 12 11 1 0

Total 2,648 4,439 4,819 1,494 754

a/A breakdown for these adversé actions appeals was not available.
b/These are appeals under the Reform Act.

c/These appeals were transferred under the Civil Service Reform Act and
Reorganization Plan to the EEOC except for those for which delegation
of authority to camplete was given by EEOC to the Board.

54

avA




APPENDIX IV APPENDIX IV

DECISIONS BY FEAA BY FISCAL YEARS

1975 1976 1977 1978

not
Actions appealed to FEAA a/6,823 9,528 9,029 available
Decisions by FEAA:
Adverse action 1,862 2,569 3,183 3,049
Reduction in force 799 813 1,688 1,223
Disability retirement 990" 497 223 289
Suspension of 30 days
or less 182 231 343 455
Termination of probation 364 447 439 475
Suitability decisions 173 157 79 29
Acceptable level of com-
petence 63 154 205 250
Salary retention 13 27 14 29
Restoration to duty 26 33 31 59
Reemployment and reen-
statement rights 5 7 13 11
Adverse actions by the
Civil Service Commis-
sion (note b) 1 4 4 -
Adverse actions--
total 4,478 4,939 6,222 5,869
Discrimination complaint--
recommendations 926 1,677 2,066 2,663
Total decisions 5,404 6,616 8,288 8,532

a/Does not include denial of within grade increases.

b/These actions result when the Director of the Civil Service
Commission's Bureau of Personnel Investigations instructs
an agency to remove or take other disciplinary action.
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THE BOARD'S OFFICE OF APPEALS REVIEW WORKLOAD

FOR FISCAL YEAR 1979 (note a)

Decisions
Type of appeals Received issued Canceled Pending-
Requests for reopening
and reopened appeals:
Adverse actions 978 1,778 50 400
Reduction in force 118 299 22 62
Acceptable level of
competency 55 88 1 30
Suitability 5 13 1l . 3
Disability retirement 76 97 1 23
Other appeals 165 296 11 51
0l1d system appeals
(before 9/74) 12 24 3 12
Original jurisdiction
appeals (note b) 458 230 497 6
Equal employment op-
portunity (note @) 227 376 c/2,621 65
New system cases
(Civil Service Re-
form Act cases) 257 1 = 256
Total 2,351 3,202 3,207 908

|

a/This schedule includes cases transferred from the Appeals
Review Board to the Merit Systems Protection Board by the
Reorganization Plan and the Reform Act.

b/Original jurisdiction appeals include cases pertaining to
administrative law judges, retirement (legal), examination
rating, and examination practice.

c/The Board transferred 2,619 cases to EEOC.

d/Under the Reorganization Plan and Reform Act, these appeals

were transferred to EEOC except for those which EEOC gave
the Board delegation of authority to complete.
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APPEALS REVIEW BOARD CASE WORKLOADS

FY 1976 FY 1977 FY 1978
Decisions Decisions Decisions
issued issued issued
Type of appeals Received (note a) Received (note a) Received (note a)
Requests for re-
openings:
Adverse actions 494 332 723 310 1,079 505
Reduction in force 114 101 150 60 191 82
Acceptable level -
of competency 26 28 27 12 55 17
Suitability 17 15 6 4 9 1
Disability retire-
ment 35 32 20 14 51 24
Other appeals 55 41 83 50 171 49
0ld system appeals
{before 9/74) 302 573 139 157 53 59
Original juris-
diction appeals 312 247 299 282 456 379
Equal employment
opportunity 1,760 1,102 1,924 1,021 2,037 1,128
Total 3,115 2,471 3,371 1,910 4,102 2,244

a/Decisions issued include canceled appeals.
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Office of the Special Counsel

1717 H St., N.W,
Washington, D.C. 20419

Mr. H. L. Krieger
Director, Federal Personnel and Compensation Division

United States General Accounting Office
Washington, D.C. 20548

Dear Mr. Krieger:

This 1s in response to your April 3, 1980 letter requesting our cummenls on
the draft proposed report on the First Year Activities of the Merit Systems
Protection Board and the Office of the Special Counsel., We have reviewed the
draft report and insofar as it relates to the Office of the Special Counsel, we
concur generally in the findings and recommendations.

The only change we suggest in the draft report is in the last paragraph of
page 6, which states that the Office had no authority to carry out the Special
Counsel's statutory functions during the period when there was no Special
Counsel, There were legal questions, but it is not clear that the Office staff
could not continue to carry out at least some of the statutory functions. We
suggest that the paragraph be revised to read as follows:

On December 21, 1979, the Special Counsel resigned and until
an Acting Special Counsel was designated on Januvary 11, 1980, there
were legal questions as to whether the Office had authority to carry
out the Special Counsel's statutory functions., For example, it was
questionable whether the Office could request the Board to stay
personnel actions. 1In one case in which the Office staff contem-
plated requesting a stay of a suspension of an employee, the agency
involved agreed to delay the action pending the Special Counsel
Office's investigation. According to the Acting Special Counsel,
there were no significant work disruptions or other problems during
this period.

We appreciate the opportunity to review the draft report.
Sincerely,

Enu bl

Mary Eastwood
Acting Special Counsel

58




APPENDIX VI APPENDIX VI

;A‘A

THE CHAIRWOMAN OF THE MERIT SYSTEMS PROTECTION BOARD

Washington, 0.C. 20418
April 21, 1980

Mr. H. L. Krieger, Director

Federal Personnel and Compensation
Division

General Accounting Office

Washington, D.C. 20548

Dear Mr. Krieger:

This is In response to your letter of April 3, 1980, transmitting to the
Board for its review copies of your proposed report to Congress,
entitled, "First.Year Activities of the Merit Systems Protection Board
and the Office of the Special Counsel." We appreciate the opportunity
to comment on this report.

The report, in our view, accurately identifies and explains the major
functions and responsibilities of the Board, and provides an objective
accounting of the problems faced by the Board during its first year of
operation, the Board's accomplishments and successes, and the program
areas in which additional work will have to be done. Our recommenda-
tions consequently concern the addition or correction of certain state-
ments or information that will, in our opinion, make the report more
complete and accurate, but which will not significantly alter it.

We do note that at several places in the report you refer to a number

of unanswered questions that have been raised concerning the relationship
between the Board and the Office of the Special Counsel. We share

your concern over the existing uncertainty regarding the Board's and the
Special Counsel's authority with respect to one another. As a result, on
April 14, 1980, we submitted to Congress proposed legislation that would
amend Title 5 of the United States Code to separate the Special Counsel
from the Board and establish it as a totally independent agency.

Because of this proposal, our feelings about the independence of the
Special Counsel, and the statement in your letter that a copy of the
report has been sent directly to the Special Counsel, our comments do not
cover that portion of vour report that discusses the activities and operatioms
of that office.

Our specific comments and recommendations are as follows:

Page 21- last sentence in paragraph continuing from gage 20. We

recommend that this sentence be changed to state that, "The Board also
has the authority to award reasonable attorney fees to employees who win
their appeals when it determines that payment is warranted in the
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interest of justice." The amended sentence reflects more accurately

the governing provision of the Reform Act and the Board's authority.

Page 21- second sentence of the last paragraph. We recommend that the

last portion of this sentence be changed to indicate that the Board's
review in this situation is to determine whether the OPM rule or regula-
tion requires an employee to commit a prohibited personnel practice in
violation of 5 USC section 2302(b). As amended, the sentence presents

a more accurate explanation of the Board's authority and responsibility
in this area.

Page 22—third paragraph. Reference to the Office of Opinions should be
changed to the Office of Special Decisions. Appendix II of the report con-

tains the correct name of this office.

Page 27 - fourth paragraph. In the case described in this paragraph

the Office of Personnel Management did not appeal the Board's decision to
the Court of Appeals. It would be appropriate, we feel, to include a
sentence to this effect in this paragraph.

Page 27 and page 28. The case discussed in these paragraphs has
been dismissed before the Board as a result of a stipulation between the
parties and a settlement that cancelled the proposed transfers. In our
opinion, this information should be added to the report.

Page 30 - last paragraph.In measuring the Board's success in

meeting its announced 120-day time limit for processing cases, the more
significant statistics, in our minds, concern those cases which, as of
December 31, 1979, could have been completed within the 120-day processing
time limit. The number of over standard cases pending with the Board as of
this same date, while important in evaluating the status of the Board's
current workload, does not, we feel, accurately document the Board's record
during the first year of its operation. In our 1979 calendar year report
to Congress required by 5 U.S.C. section 7701(i)(2) we pointed out that
2,721 of the appeals recelved by the Board could have been completed

within 120 days in 1979, and that only 65 of these cases, approximately

two (2) percent, took longer than 120 days to process. These figures, we
feel, present a more complete accounting of the Board's record and reflect
the extent of the Board's success in expediting the processing of appeals.
We, consequently, recommend that these additional figures be included in
this portion of your report.

Page 31, In relating the comments of field officials
on the reasons for the more timely processing of cases by the Board, the
report, in this paragraph, indicates that the small number of Reform Act
case receipts in the early months of the Board's operation was a
significant factor. In our opinicn this statement is a misleading
indicator of the reasons for the Board's success in expediting the
processing of appeals, and, as a result inappropriately detracts from
the record that we were able to establish. As is disclosed in the
succeeding paragraphs on this page and page 32 of the report, and in
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Appendix IV (page 54), the Board was faced with a substantial workload
of "old system" casas throughout the 1979 calendar year. While the
relative mix of "0ld" and "new" cases changed dramatically between

the beginning and the end of the year, there was at all times a comstant
workload that had to be processed. Under these circumstances we were
able to keep up with the receipts of old system cases and reduce
significantly the number of those cases pending with the Board, while
at the same time processing 98 percent of our Reform Act cases within
the 120-day time limit we had established. The reduction of our
backlog and the more timely processing of cases were not the fortuitous
occurrences that the report, to some degree, suggests they were. We are
proud of our record during the past year and would consequently like to

see it receive appropriate attention in your report,

Page 32 and page 33. Appeals Officer Qualifications. We recomsend

that the last three sentences of this paragraph be deleted and that the
following be inserted in lieu thereof:

The Board has initiated a placement program for those
employees who are not eligible to convert to the

attorney classification or who do not elect to comnvert.
These employees, where possible, either will be placed

in other positions with the Board or with other Federal
agencies, or provided the opportunity for retraining. To
date, of the 27 employees with no legal training (19 in

the field offices and 8 in the headquarters), 17 have

been placed in Board offices or other Federal agencies, and
two (2) have availed themselves of retraining opportunities.
Eight (8) employees remain to be placed.

In addition, two (2) employees who were members of the bar
but elected not to convert to the excepted service, were
placed in positions with other agencies.

Page 35 and page 36. In. the case discussed in this paragraph
the Board considered written as well as oral comments of interested parties.
Correction of this point is recommended.

Page 37. Records of the Office of the Secretary
indicate that two (2) of the 16 stays requested by the Special Counsel as of
October 15, 1979, were denied. The statement in the report that all 16
requests were granted therefore needs to be corrected.

If you have any questions about our comments or desire any additional
information, please do not hesitate to contact me.

rely,
...:3.5 :l:mbp
Iiu: T. Prokop

GAO note: Page references refer to pages in this report.

(964139)
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