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UNITED STATES GENERAL ACCOUNTING OFFICE 
WASHINGTON, D.C. 20648 
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The Honorable Charles M. Butler III 
Chairman, Federal Energy Regulatory 

Commission 

Dear Mr. Butler: 

This report discusses the Federal Energy Regulatory 
Commission's administration of price controls under the Natural 
Gas Policy Act of 1978. 

This report contains recommendations to the Commission on 
pages 17 and 29. As you know, 31 U.S.C. S 720 requires the head 
of a Federal agency to submit a written statement on actions taken 
on our recommendations to the House Committee on Government 
operations and the Senate Committee on Governmental Affairs not 
later than 60 days after the date of the report and to the House 
and Senate Committees on Appropriations with the agency's first 
request for appropriations made more than 60 days after the date 
Qf the report. 

We are sending copies of this report to the other Commis- 
sioners; the Director, Office of Management and Budget; the Chair- 
men, Rouse Committee on Government Operations, Senate Committee on 
Governmental Affairs, House and Senate Committees on Appropria- 
tions, House Committee on Energy and Commerce, and the Senate 
Committee on Energy and Natural Resources; and the Secretary of 
Energy. 

Sincerely yours, 





GENERAL ACCOUNTING OFFICE NEED TO REVISE ELIGIBILITY 
REPORT TO THE CHAIRMAN, CRITERION FOR ONE NATURAL GAS 
FEDERAL ENERGY REGULATORY PRICE CATEGORY AND ELIMINATE 
COMMISSION BACKLOG IN REFUND CONTROL WORK 

DIGEST ---me- 

The Natural Gas Policy Act of 1978 (NGPA), 
adminietsred by the Federal Energy Regulatory 
Commission, established eight categories of 
natural gas sold from domestic wells. The act 
provides a maximum lawful price and the 
criteria for each of the categories. State 
and Federal agencies make category determina- 
tions for wells within their jurisdiction, 
which are then reviewed by the Commission. 
(See pp. 1 to 3.) 

GAO made this review to assess the accuracy of 
well determinations for NGPA incentive priced 
categories. GAO specifically wanted to deter- 
mine whether (1) prices received by producers 
and ultimately paid by consumers are in agree- 
ment with the prices prescribed by the act and 
(2) procedures are sufficient for making 
accurate pricing determinations. (See p. 4.) 

FINDINGS 

Most of the wells GAO reviewed were correctly 
categorized under NGPA's and the Commission's 
implementing criteria. However, the Commis- 
sion's criterion for certain natural gas 
stripper wells did not meet NGPA require- 
ments. Consequently, consumers are charged 
higher prices for this natural gas. (See p. 
7.1 

The Commission has developed a huge backlog in 
its program to detect and require refunds of 
overcharges in various categories by natural 
gas producers. This backlog and associated 
processing timelag may allow overcharges to 
increase, and the eventual refunds may not 
reach the consumers that paid them. This 
backlog may also present difficulties in 
effecting an orderly completion of the compli- 
ance program when price controls end. 
(See p. 18.) 
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NGPA REQUIREMENTS NOT INCLUDED 
IN THE COMMISSION'S CRITERIA FOR 
STRIPPER WELL NATURAL GAS 

The Congress intended that wells of marginal 
production and low revenues qualify as natural 
gas stripper wells. However, the Commission's 
interpretations allow wells which subsequently 
begin earning a higher economic return to 
retain their qualification for this higher 
price category. (See p. 7.) 

NGPA allows only nonassociated natural gas 
(not produced' in conjunction with crude oil) 
to receive stripper prices. Associated gas 
was not included on the assumption that reve- 
riues from crude oil production would obviate 
the need for incentive prices for the low 
volume of natural gas produced. (See p. 7.) 

However, NGPA’s conference report provides 
that associated natural gas may qualify if the 
oil production is minor. The Commission's 
criterion (in consonance with the act) allows 
oil production up to an average of three 
barrels per day during a go-day qualifying 
period. However, the Commission consciously 
avoided placing a limit on oil production 
after the qualifying period. GAO believes 
that the Commission's basis for not placing 
such a limit was not sound and has provided 
producers a loophole for receiving the higher 
prices without meeting NGPA requirements. 
(See pp. 7 to 10.) 

At two companies it visited, GAO found that 27 
of the 146 stripper wells it reviewed were 
producing oil exceeding the Commission’s 
criterion and continued to receive stripper 
pricing. However, the sampling method was too 
limited to project the results to the universe 
of domestic stripper wells. (See p. 11.) 

GAO does not know the extent to which this 
situation affects revenues for all domestic 
producers, but the price differences between 
stripper well and other categories are sub- 
stantial. The January 1982 price for stripper 
well natural gas was $3.217 per thousand cubic 
feet (Mcf) --over 1,100 percent above the low- 
est regulated price of $0.265. (See pp. 10 to 
12.) 
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REFUND REPORT PROCESSING 
BACKLOG SHOULD BE ELIMINATED 

The Commission's NGPA Compliance Division has 
developed a huge backlog of refund cases and 
reports for processing because (1) the staff 
was unable to keep current with the cases 
being received and (2) a surge of cases was 
created by closing a loophole in the NGPA 
regulations., Producers may immediately begin 
charging the category price when they apply 
for approval of the well category but must 
refund overcharges if the well is found ineli- 
gible for that category. Producers are re- 
quired to file the refund reports which are 
the principal means the Commission uses to 
ensure compliance with NGPA and the prompt 
refunding of overcharges. (See p. 18.) 

Although the Division had taken some measures 
to expedite case processing, it had not been 
able to process the fund reports and cases in 
a timely manner. As of September 30, 1982, 
the actual backlog was 9,929 cases, or 3.1 
caseload years, and GAO projects a backlog re- 
presenting 2.4 caseload years at the end of 
fiscal year 1983. (See pp. 21 to 27.) 

Actual refunds through July 1982 were slightly 
over $34 million and were associated with 
1,133 wells. However, because not all cases 
result in refunds (and therefore result in "no 
refund due" refund reports), GAO has no esti- 
mates of the potential refunds represented by 
the backlog. (See p. 18.) 

Almost half of the natural gas being produced 
will be decontrolled after January 1, 1985. 
GAO is concerned that refunds may not reach 
the consumers who paid the overcharges ear- 
lier, and as price controls end, there may not 
be an orderly completion of the Commission's 
refund program. (See pp. 27 to 29.) 

RECOMMENDATIONS TO 
THE FEDERAL ENERGY 
REGULATORY COMMISSION 

GAO recommends that the Commission revise the 
NGPA regulations to prohibit continued strip- 
per status for wells with subsequent oil pro- 
duction exceeding its sliding-scale crite- 
rion. (See p. 17.) 
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GAO also recommends that the Commission take 
timely and aggressive action to identify the 
actual size and types of the work backlog and 
the procedural or staffing problems causing 
the backlog in the refund control program and 
use this information to eliminate the backlog 
of refund reports and cases and keep caseload 
processing current through the end of NGPA 
price controls. (See p. 29.) 

AGENCY AND COMPANY COMMENTS 
AND GAO EVALUATION 

The Commission Chairman provided extensive 
comments on ‘GAO’s report. (See app. I.) 
The Chairman disagreed with GAO’s conclusions 
that the Commission’s regulations do not con- 
form to NGPA requirements and that the regula- 
tions should be amended. However, GAO found 
no basis in the comments for significantly 
revising its conclusions with respect to 
associated natural gas. (See p. 12.) A find- 
ing and recommendation concerning an exemption 
for recognized enhanced recovery techniques 
was deleted from the report after considera- 
tion of the Chairman's comments. (See p. 16.) 

The Chairman expressed general agreement with 
the GAO recommendation for reducing the refund 
backlog and discussed recent steps (including 
assigning additional staff) that had been 
taken to expedite processing and to reduce the 
backlog. GAO believes that assigning addi- 
tional staff was a good step, but the Commis- 
sion needs to carefully monitor and study the 
situation to assure that the backlog is elimi- 
nated when the price control program ends. 
(See p. 30.) 

The three companies whose wells are discussed 
in GAO's report provided comments which GAO 
considered in preparing its final report. (See 
apps. II and III. ) The comments resulted in 
minor technical corrections to the report. 
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CHAPTER 1 

INTRODUCTION 

Natural gas provides over 25 percent of the U.S. energy 
supply. Residential, commercial, and industrial consumers use 
about 20 trillion cubic feet of natural gas a yeart principally 
for heating, producing consumer goods, and generating 
electricity. 

Natural gas first came under Federal regulation with the 
passage of the Natural Gas Act of 1938. This act declared that 
interstate pipeline companies were public utilities and empowered 
the Federal Power Commission and later its successor agency, the 
Federal Energy Regulatory Commission (FERC), to establish just 
and reasonable rates which the interstate pipelines could charge 
for natural gas. Price regulation was limited to interstate 
pipelines until a Supreme Court ruling in 1954 extended the 
Commission's responsibility to include interstate natural gas 
pr0ducers.l Regulation of natural gas in intrastate commerce-- 
produced, transported, and consumed within a State--was left to 
the States until the Natural Gas Policy Act (NGPA) of 1978. 

NGPA PRICING PROVISIONS 

NGPA, which became effective November 9, 1978, replaced the 
dual market for natural gas with a single market by expanding 
Federal price jurisdiction to encompass sales in both the inter- 
state and intrastate markets. Title I (wellhead pricing) of 
WGPA created eight categories of natural gas which cover every 
batural gas producing well in the United States. These cate- 
gories are listed in the following table. 

NGPA Pricing Categories 

Section Type of gas 

102 
103 
104 
105 

106 
107 
108 
109 

New natural gas 
New onshore production wells 
Interstate gas 
Intrastate gas under existing 

contracts 
Rollover contracts 
High-cost natural gas 
Stripper well natural gas 
Other categories of natural gas 

;lPhillips Petroleum Company v. Wisconsin, 347 U.S. 672. 



NGPA also specified the initial ceiling prices for each 
category and how those prices would be escalated each month. 
The ceiling prices vary by category and escalate each month on 
the basis of an annual Inflation adjustment factor, plus a 
growth factor for all categories except section 103. Since the 
same annual inflation adjustment factor is applied to all the 
categories, the proportional differences stay about the same. 

The Congress intended that the comparatively high ceiling 
prices for sections 102, 103, and 107 provide producers an in- 
centive to locate and develop new sources of natural gas. The 
Congress intended section 108 to encourage continued production 
from marginal wells. The .prlces In the base months are compared 
to January 1982 prices in the table below. Because of the higher 
prices that can be charged for gas in these four categories, 
producer8 have an incentive to qualify their wells under these 
categories, if possible. Therefore, we initially directed our 
attention to theae categories. 

Ceiling Price per MMBtua 

Ba#e Base January 1982 
Sect ion month price price 

1'02 New 4/77 $1.75 $3.003 
103 New onehore 4/77 1.75 2.572 
107 High CO8t 4/77 1.75 b5.144 

(tight 88nd8) 
108 Stripper S/78 2.09 3.217 

Other regulated prices were as low a8 $0.265. 

8MMBtu stands for 1 million British thermal unite (Btu’s). A 
thourand cubic feet (Mcf) of natural gas provide8 approxi- 
mately 1,021,OOO Btu’s, However, for this report a Mcf 
equal8 a MMBtu. 

bThe pricer for the four other eubcategorlee under eection 107 
were deregulated 1 year after NGPA became effective. 

To eatablieh entitlement for ceiling prices under any of 
there categories, producers/operators must apply for a well 
category determination. NGPA authorizes a Federal or State 
agency having regulatory jurisdiction over natural gas produc- 
tion to make determination8 as to the category for which a well 
qualifies. These jurisdictional agencies are 

--the Department of the Interior, for wells located on 
Federal lands, Indian lands, and the Outer Continental 
Shelf; 
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--the Department of Energy, for wells located on the Naval 
Petroleum Reserves; and 

--State agencies, for all other wells. 

A well determination is made on the basis of documentation 
provided by the producer that a well meets the qualification 
requirements defined in NGPA and in FERC’s regulations. FERC 
prescribes minimum documentation, and the jurisdictional 
agencies can supplement them to cover local conditions. 

Well determinations made by the jurisdictional agencies 
are subject to FERC’s review. FERC has overall responsibility 
for implementing NGPA and for assuring that prices producers 
receive do not exceed the prices prescribed in the act. 

The criteria for each category is summarized below. 

Section 102-- the well must have been drilled on or after 
February 19, 1977, and must be 2.5 miles from an 
existing “marker well” defined in NGPA. 

Section 103-0 the well must be drilled on or after February 19, 
1977, and must not be within an existing “Proration 
unit” defined in NGPA. 

Section 107--deep high cost: the well must be drilled on or 
after February 19, 1977, and must be completed at a 

, depth of more than 15,000 feet. The price of this 
gas is deregulated. 

Section 107--tight formations; the well must be drilled on or 
after February 19, 1977, and present extraordinary 
risks or costs.* The price is not deregulated. 

Section 108--the well must produce at a rate that does not 
exceed an average of 60 Mcf per day during a go-day 
production period. Once qualified as a stripper 
well, production may exceed the 60 Mcf per day 
criterion and still qualify for stripper pricing if 
the increase in production is the result of the 
application of recognized enhanced recovery techni- 
ques. In addition, FERC regulations provide that 
natural gas produced in association with crude oil 
may also qualify for stripper pricing if the pro- 
duction of oil and gas meets the following sliding- 
scale criterion during a go-day qualifying produc- 
tion period. 
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If the average production 
of natural gas per production The average crude 
day during such production oil production per 

period was: day may not exceed: 

50 Mcf or more but not 1 barrel 
more than 60 Mcf 

30 Mcf or more but less 
than 50 Mcf 

2 barrels 

Less than 30 Mcf 3 barrels 

OUR PRIOR REPORT 

In a report entitled, “FERC Should Improve the Natural Gas 
Well Determination Process” (EMD-81-88, July 30, 1981), we eval- 
uated whether the well determination process was working effec- 
tively and efficiently. 

We found, among other things, that FERC field auditors did 
not review producer record8 when necessary to verify the 
accuracy of supporting evidence and resolve questions of wells’ 
eligibility for the price categories. We recommended that the 
Chairman, FERC, encourage the jurisdictional agencies to vali- 
date supporting evidence .a8 part of their well determination 
process and direct that the NGPA Compliance DiVi6iOn 

--provide guidance to the jurisdictional agencies for use 
in implementing validation procedures and 

--coordinate Its overall compliance activities with the 
jurisdictional agencies and review producer record@ when 
they are the only source of the supporting evidence. 

The Chairman wae in general agreement with the recommendations 
and has taken steps to implement them. 

In this follow-on review, as noted below, we examined the 
supporting evidence contained in producer records. As detailed 
in the following chapters, we found that, in certain cases, FERC 
was not following the criteria set by the Congress. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

We made thilr review to assess the accuracy of well determi- 
nations for NGPA incentive-priced categories (sections 102, 103, 
107, and 108). Our objectives were to determine (1) whether 
prices received by producers, and ultimately paid by consumers, 
are in agreement with the prices prescribed by the act and (2) 
whether existing procedures for determining the price for which 
a well qualifies are sufficient for making accurate pricing 
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determinations. This was done primarily through an evaluation 
of whether producers' records supported the evidence they 
presented in their applications. 

To assess the accuracy of pricing determinations, we 
visited three jurisdictional agencies responsible for making 
category determinations, four natural gas producers, and FERC. 
We selected the jurisdictional agencies for the States of Okla- 
homa and New Mexico because they are ma>or natural gas producing 
States and have a large number of stripper wells. The third 
jurisdictional agency, the U.S. Geological Survey (since redes- 
ignated as the Minerals Management Service), Department of the 
Interior, has jurisdiction over Federal and Indian lands within 
both States. The natural gas producers were selected on the 
basis of operating in these States and for having wells in the 
high price categories. 

The producers were: 

El Paso Natural Gas Company, El Paso, Texas. 

Mitchell Energy Corporation, The Woodlands, Texas. 

Phillips Petroleum Company, Bartlesville, Oklahoma. 

We also visited Mesa Petroleum Company, Amarillo, Texas, 
because, unlike the other three, it has a large number of 
section 107 high-cost natural gas wells in so-called tight 
formations. Because we found nothing of a reportable nature, 
bhis company is not discussed further in this report. 

We examined filings for wells which had been approved by a 
;jurisdictional agency and FERC for collection of NGPA prices. 
The wells reviewed were selected at random from within the four 
pricing categories. The basis for selection is discussed in 
conjunction with our description of our findings in chapter 2. 

Three major factors influenced the scope of our work. The 
first factor was the types of each producer's wells. For 
example, one had a significant number of deep wells and another 
had a high number of old, 
the stripper category. 

nearly depleted wells which were in 
Therefore, the types of wells included 

#in our selection varied at each company, depending on the number 
'of wells qualifying for a specific category. We did not address 
'all price categories at all of the producers we visited. 

The second factor was that the criteria for sections 102, 
103, and 107 are well defined, and the proof of qualification is 
through physical evidence and dates of specific actions. In 
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contrast, the criteria for section 108 are open to some 
interpretation. 

The third factor was that, with respect to stripper wells, 
the detailed information we obtained on individual wells hiqh- 
lighted the difference between the criteria contained in NGPA 
and in FERC’s regulations. Therefore, we had no need to expand 
our initial sample of two States and three of the four natural 
gas producers to document this difference because the same 
criteria apply in all States and to all producers. This report, 
therefore, addresses this difference in criteria for section 108 
stripper wells. We consulted with industry, government, and 
academic experts ooncerning whether the enhanced recovery 
techniques accepted by FERC were recognized as such by the 
industry. The information about specific wells was obtained in 
1981,.but the findings are still valid because FERC has not 
changed its criteria for section 108 stripper wells. 

Except as noted, this report was prepared in accordance 
with generally accepted government auditing standards. 

6 



CHAPTER 2 

NGPA REQUIREMENTS NOT INCLUDED IN FERC'S CRITERIA 

FOR STRIPPER WELL NATURAL GAS 

NGPA states that wells of marginal production and low 
revenues qualify for stripper prices, but FERC's interpretations 
allow wells which, subsequent to qualification, earn a high 
economic return to retain their qualification for this higher 
price category. As a result, consumers are paying higher prices 
than NGPA intended. FERC should revise its regulations to 
reflect NGPA's requirements. 

Because the stripper price is higher than the other incen- 
tive price categories , producers have an incentive to seek such 
pricing. For one producer, the difference in January 1982 
prices was $2.44 per Mcf, or 315 percent above the amount set by 
NGPA for the alternative category. However, if the lowest 
regulated price had been the alternative price category, the 
difference would have been $2.952, or 1,113 percent above the 
alternative category. Another measure of significance is that, 
for 1981, stripper well natural gas was estimated to be 4.33 
percent of total natural gas production. 

NGPA REQUIREMENTS 

The Congress, in NGPA, provided only for natural gas wells 
(nonassociated) to qualify for stripper well prices. Associated 
natural gas-- produced in conjunction with crude oil--was not 
included, on the assumption that the revenues from crude oil 
production would obviate the need for incentive prices for the 
low volume of natural gas produced. 

NGPA allows only nonassociated natural gas to receive 
$tripper pricing, but the act’s conference report provides that 
@atural gas produced in association with crude oil may qualify 
if the oil production is "de minimis." 

The NGPA incentive-priced categories were intended to 
encourage natural gas production. In particular, stripper 
prices were designed to encourage production from marginal wells 
to prevent these low-production wells from being plugged and 
abandoned. 

$MPROPER IMPLEMENTATION BY FERC PROVIDES 
A LOOPHOLE FOR CHARGING HIGHER PRICES 

FERC observed the Congress' intent in limiting the oil 
production when setting the criteria for stripper well natural 
B as. However, FERC consciously avoided placing a limit on oil 
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production beyond the initial go-day qualifying period. FERC ’ S 
basis for this position was not sound and has provided a loop- 
hole for producers to receive the higher price without meeting 
NGPA's requirements. NGPA does not authorize the continued 
collection of stripper well prices when more than a de minimis 
amount of oil is produced. 

- 

FERC provided a loophole in its requlations 

In establishing its regulations, FERC recognized that it 
had no authority to allow more than a de minimis amount of oil 
production for stripper well qualificanon preamble to the 
regulations states. 

“* * * we are mindful that Congress provided in 
section 108(b)(3)(c) of the NGPA that nonassociated 
natural gas means natural gas which is not produced in 
association with crude oil. While the above-cited 
Statement of Manager8 and other legislative history 
makes it clear that Congress intended a minimal 
amount of crude oil production to be permitted, we 
feel constrained to keep crude oil allowance8 to a e 
minimis standard.” 
19701. 

44 Fed. Reg. at 49657 (Aug. 24, 

The regulations state that the well must produce at a rate 
that does not exceed an average of 60 Mcf per day during a 
go-day production period. The regulation8 also provide that 
natural gas produced in aseociation with crude oil may also 
qualify for stripper pricing if the production of oil and gas 
meet8 the following sliding-scale criteria during a go-day 
qualifying production period. 

If the average production 
of natural gas per production 
day during such production 

period wae: 

50 Mcf or more but 
not more than 60 Mcf 

The average crude 
oil production per 
day may not exceed: 

1 barrel 

30 Mcf or more but 
les8 than 50 Mcf 

2 barrels 

Less than 30 Mcf 3 barrel8 

In December 1982 the stripper price was $3.51 per Mcf. The 
following chart u8es the sliding-scale qualifying criteria and 

‘December 1982 prices to show the maximum combined monthly 
‘revenue8 from oil and natural gas that a producer could have 
received during the go-day qualifying period for a well. 
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Allowable average 
daily production 
Natural gas Oil Computation of income 

Maximum 
revenue6 

(Mcf) (Barrels) (rounded to nearest dollar) 

50-60 
1 

30-49 
2 ' 

60 x $3.51 - $210.60 
1 x 27.95 - 27.95 

49 x 3.51 = $171.99 
2 x 27.95 - 55.90 

$238.55 

227.89 

Less than 30 29 x 3.51 f $101.79 
3 3 x 27.95 * 83.85 185.64 

In the preamble to the regulations, FERC also responded to 
comments that the regulations should require that written notice 
be given if the production of crude oil, after qualification, 
exceeds the amount allowed under the sliding scale. FERC 
expressed concern about the practical difficulties inherent in 
monitoring oil production and the administrative burden it would 
impose. FERC assumed that in a situation where oil production 
increases, as a general matter gas production would also 
increase. Consequently, the increased natural gas production 

'would disqualify the well as a stripper well. FERC stated that, 
should a situation come to its attention wherein this general 
~ proposition did not apply and wherein crude oil production 
(exceeded the limits of the sliding scale, it would take whatever 
,measures it deems appropriate to resolve the matter. [44 Fed. 

Reg. at 44660 (Aug. 24, 1979).] 

However, when notices of withdrawals were filed by produc- 
ers because oil production, after qualification, exceeded the 
sliding-scale criterion, FERC's then General Counsel notified 
the producers that withdrawal applications and corresponding 
decreases in price were unnecessary. In an October 27, 1980, 
letter to the Mobil Oil Corporation, FERC's then General Counsel 
stated that the regulation recognizes the Commission's expressed 
concern for the practical difficulties and administrative bur- 
dens inherent in monitoring oil production. The then General 
Counsel stated that a well which satisfies the definition of 
nonassociated natural gas in the sliding scale will continue to 
qualify as a stripper well even if oil production subsequently 
increases above the limits after the go-day qualifying period. 
The then General Counsel also stated that the views expressed 
were his, as General Counsel, and do not bind the Commission. 

. 

The position FERC's former General Counsel took is still 
being followed in FERC's administration of stripper pricing. As 
indicated below, we found that monitoring oil production would 
require little administrative burden and oil production can 
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significantly increase without natural gas production exceeding 
the stripper limits. 

FERC assumptions not sound 

Neither of the assumptions which formed the basis for 
FERC’s decision to not limit the amount of subsequent oil pro- 
duction while retaining the natural gas stripper well status was 
valid. The then General Counsel apparently continued to rely . 
on these assumptions in his letter to Mobil, cited above. 

Monitoring oil production is not burdensome 

While we share FERC’s concern for administrative burden, we 
found that monitoring oil production created little, if anyl 
additional burden to producers. Two primary reasons are that 
(1) producers routinely monitor oil production from wells pro- 
ducing associated natural gas to assure maximum efficient 
production and (2) the sliding-scale criterion makes it neces- 
sary for producers to have a system in place which will identify 
those wells meeting the sliding-scale criterion. 

If natural gas production exceeds an average of 60 Mcf per 
day, the well must be withdrawn regardless of its oil produc- 
tion. However, the well may requalify if production again drops 
below an average of 60 Mcf per day and the corresponding oil 
production does not exceed the sliding scale. Therefore, pro- 
ducers must have a continuing system to monitor both oil and gas 
production so that determinations of qualification; withdrawal, 
and requalification are readily available. Accordingly, the 
producers we visited had systems in place which readily reported 
both oil and gas production. 

Oil production can increase without concurrent 
increase in natural gas production 

FERC believes that concurrent increases in crude oil and 
natural gas may be the most common occurrence. However, as 
discussed in the following section of this chapter, it is not 
unusual for significant increases in oil production to occur 
while natural gas production remains within the stripper sliding 
scale. 

Moreover, when natural gas production no longer fits the 
definition of “stripper well natural gas,” NGPA authorizes the 
continued collection of stripper prices in only one instance-- 
when the increased production is due to the application of 
“recognized enhanced recovery techniques.” Neither the statu- 
tory language nor the conference report suggests a similar 
exception when a stripper well produces more than a de minimis - 
amount of oil. 
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THE EFFECT OF THE LOOPHOLE ON 
PRODUCERS AND CONSUMERS 

We examined the issue of excess oil production, after 
qualification, at the Phillips Petroleum Company and Mitchell 
Energy Corporation. (El Paso Natural Gas Company did not 
acknowledge that "liquids" produced from its natural gas wells 
was crude oil.) We found that after the initial qualifying 
period, 33 of the 146 stripper wells we reviewed had been 
producing oil in excess of the sliding-scale criterion and 
continued to receive stripper pricing. In addition, our review 
of 1980 production data in a New Mexico State report identified 
six stripper wells having oil production above the sliding-scale 
criterion, after qualification. Average production from these 
six wells over a 6-month period ranged from 4.5 to 40.7 barrels 
per day. Such amounts of oil production remove these wells from 
the economically marginal category, but the higher prices for 
natural gas from them continue to be passed on through the 
transportation and distribution companies to the ultimate 
consumers. 

Phillips Petroleum Company had 1,564 natural gas stripper 
wells with oil production in Texas and Oklahoma. We randomly 
selected 64 of these welTs and found that 9 (or 14 percent) had 
subsequently produced oil above the sliding-scale criterion. 
Cdmpany officials told us that natural gas produced from three 
of the nine wells was not being sold; rather it was being rein- 
jetted from two wells to maintain reservoir pressure and was 
being vented from the other for economic reasons. The oil 
production from the other six wells ranged from 3.6 to 28.6 
barrels per day. If the sliding scale limit were a continuing 
requirement, these six wells would be disqualified from stripper 
pricing and their monthly average production of 2,817 Mcf would 
h4ve qualified only under section 104 and would have sold for 
0,774 cents per Mcf in January 1982, rather than $3.22, a 
difference of $2.44. FERC's criterion, therefore, increases 
this company's natural gas revenues from these six wells by 
approximately $6,873 per month or $82,476 per year. 

Mitchell Energy Corporation had 484 natural gas stripper 
wells, of which 62 had oil production. We found that 18 of the 
62 (or 29 percent) subsequently produced oil above FERC's 
sliding-scale criterion for qualification. Of the 18, in May 
19% the average daily production of 

--11 exceeded the criterion by up to 1 barrel. 

--4 exceeded the criterion by 1 to 2 barrels. 

--3 exceeded the criterion by 3.1 or more barrels. 
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At the State agency in New Mexico, we identified six strip- 
per wells with oil production of 4.5 to 40.7 barrels per day by 
examining the State’s annual report on oil and gas production. 
The wells were not randomly selected, and we did not attempt to 
quantify the total number of stripper wells having oil produc- 
tion, subsequent to qualification, above the sliding scale 
criterion. 

We do not know the extent to which all domestic producers 
are receiving unwarranted revenues from wells that do not qual- 
ify for stripper prices, Nevertheless, such revenues represent 
a higher cost to consumers that should be remedied by FERC. The 
Federal and State regulation of rates charged by natural gas 
transportation and distribution companies provides for the 
wellhead price to be included in the total price charged to 
consumers. In January 1982 the difference between the stripper 
well price ($3.217) and the lowest regulated price ($0.265) was 
$2.9521 therefore, the consumers could be charged as much as 
1,113 percent above the price the Congress intended. Another 
measure of significance is that for 1981, stripper well natural 
gas was estimated to be 4.33 percent of total natural gas 
production. 

AGENCY AND COMPANY COMMENTS 
AND OUR EVALUATION 

The Mitchell Energy Corporation and Phillips Petroleum 
Company commented on a draft of this report on October 22 and 
25, 1982. (See apps. II and III.) We have considered their 
comments in preparing this final report. 

The FERC Chairman provided us comments by letter dated 
November 3, 1982. (See app. I.) The Chairman disagreed with 
our conclusions that FERC’s regulations implementing section 108 
of NGPA do not conform to the requirements of the statute and 
that the regulations should be amended. The Chairman’s comments 
and our evaluation of them are presented below. 

The Chairman characterized our concern by stating that: 

“What GAG chiefly objects to is the Commission’s 
decision to make the nonassociated test stringent 
initially and to make continuing qualification less 
burdensome once the initial qualification hurdle is 
passed, calling this a ‘loophole.‘” 

FERC did not make continuing qualification as nonassociated gas 
less burdensome--it eliminated the burden altogether. Also, we 
are not as concerned about the original regulation as we are 
about FERC’s lack of action when it was put on notice by Mobil 
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Oil Corporation's inquiry (see p. 12) that its assumptions may 
not have been correct. 

The Chairman stated that FERC chose to apply the sliding 
scale for oil production to the go-day qualifying period only 
and not to subsequent periods. This was done because of FERC's 
concern with the practical difficulties inherent in monitoring 
oil production as well as administrative burdens which such a 
requirement would impose. Although not explicitly acknowledged 
in the Chairman's comments, FERC also relied on the assumption 
that most wells which come to exceed the oil limit will, at the 
same time, exceed the gas limit and be disqualified as strippers 
on the basis of the latter. 

The Mobil Oil Corporation, in its April 30 and June 26, 
1980, letters, put FERC on notice of two facts: 

--First, oil production could increase to the point where 
it exceeded the sliding-scale criterion without an 
accompanying increase in natural gas production which 
would disqualify a well as a stripper. 

--Second, without being required to do so by the regula- 
tion, Mobil was monitoring the oil production. Thus, 
continuing the sliding-scale requirement beyond the 90- 
day qualifying period would not impose an additional 
burden on Mobil. 

The Deputy Director, NGPA Compliance Division, told us that 
s~imilar inquiries were received informally from other firms. We 
believe that this provided FERC sufficient indications that its 
assumptions were not correct and should have prompted FERC to 
follow through on its promise to "undertake whatever measures we 
deem appropriate to resolve the matter." Also, from a strictly 
legal viewpoint, we find no basis in the statutory language or 
legislative history of the NGPA for any appropriate measure 
other than disqualification for natural gas produced with more 
than the de minimis amounts of oil permitted by FERC's regula- 
tions. Inonly one instance has the Congress provided for 
natural gas which no longer fits the statutory definition of 
stripper well natural gas to continue qualifying for stripper 
prices. This exception, Section 108(b)(2) of NGPA, concerns gas 
produced in excess of an average daily rate of 60 Mcf due to the 
application of recognized enhanced recovery techniques. 

The Chairman stated that "merely calculating price and 
revenue differences does not really address the issue of the 
legality or appropriateness of the Commission's rule." It was 
not intended to; it merely demonstrated that FERC's regulation 
has a direct and measurable effect on the prices that consumers 
pay for natural gas. 
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The Chairman raises a doubt that the sliding scale is often 
exceeded beyond what could have been set as a de minimis 
limit-10 barrels average per day. Of the 33 wellsound 
with subsequent production above the sliding scale, 3 were 
producing an average of 22.44, 31.62, and 43.7 barrels per day. 
Our small sample does not permit a projection concerning the 
number or production of all stripper wells exceeding the sliding 
scale. However, we believe that the information we obtained 
does raise a problem that FERC should resolve, rather than 
dismiss without further investigation. 

The Chairman also states that FERC could have set the de 
minimis standard higher --up to 10 barrels per day. Neverthe- 
-FERC chose to adopt a more stringent standard in its regu- 
lations and must enforce that standard. Also, while FERC could 
have set the de minimus level at 10 barrels a day, we believe 
that ,it would-fiave-been hard to justify, considering the circum- 
stances behind a comment provided by Phillips Petroleum Company. 
Phillips said that the natural gas being produced from one of 
its stripper wells was not being sold, but was being vented 
because it was not economical to connect the well to a pipe- 
line. We inquired further and found that this well was produc- 
ing an average of 5.92 barrels of oil per day while venting an 
average of 32.48 Mcf of natural gas per day between June 1980 
and May 1981. This indicates that it would be difficult to 
justify setting the de minimus level at 10 barrels average per 
day, because productEnofrly 6 barrels of oil per day can 
make it economical to produce the well, rather than shut it in. 

The Chairman’s comments attempt to show a substantial 
burden for both the industry and FERC to monitor oil produc- 
tion. He stated that the stripper well category accounts for 
over 38 percent of NGPA filings at FERC, with over 67,000 
filings received as of August 1982. He also states that 50 
percent of the stripper wells are located In States which 
require reports on an annual or lease basis only, if reports are 

4 

required at all. Both of these statements overstate the poten- 
tial burden. 

First, not all 67,000 filings are for wells with associated 
natural gas. Second, there are ways of minimizing the burden of 
monitoring associated natural gas wells. For example, FERC has 
an alternative procedure for qualifying wells whose natural gas 
production is affected by seasonal variations in demand. The 
procedure allows the average production per day to be calculated 
on the basis of annual production, rather than for a go-day 
period. A similar alternative could be used for monitoring 
subsequent production from wells in those States which require 
only annual production reports. Also, FERC could set higher de 
minimis production limits on subsequent production to avoid the 
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disqualification/requalification problem when the original 
sliding-scale criterion is barely exceeded. 

The Chairman also claimed that the practical difficulties 
in monitoring oil production and the administrative burden of 
keeping records provide an adequate legal justification for not 
establishing a notice procedure in the regulations to disqualify 
wells In such circumstances. He alleges that FERC has broad 
administrative authority under NGPA to make such judgments. 

FERC does have'authority under section 501 to implement the 
provisions of NGPA through regulations and to define the techni- 
cal terms of the statute in a manner consistent with the defini- 
tions provided in this act. But, these authorities do not 
authorize FERC to allow stripper well prices to be collected for 
wells which exceed the de minimis levels prescribed by FERC. 
Even though the range ofde minimis oil production might have 
been set at higher 1evelsTbut was not), this fact does not 
permit FERC to violate its own regulations. If FERC wanted to 
continue the qualification of wells producing higher amounts of 
oil than set out in its regulations in the first place, it 
should have amended them to prescribe such higher limits. 

As we have previously stated, in only one instance has the 
Congress prescribed an exception for exceeding the requirements 
fcr stripper well qualification under section 108, and that is 
section 108(b)(2), which involves enhanced recovery techniques. 
T e 

? 
Congress has not granted FERC discretion under NGPA or any 

o her statute to provide any additional exceptions. Such 
authority also can not be implied from FERC's responsibility to 
administer the statute. We are aware of no theory of adminis- 
ttative law which would support the Chairman's interpretation. 

The Chairman dismisses our objection to the position taken 
by the former FERC General Counsel in his October 21, 1980, 
letter to Mobil Oil Corporation on the basis that we were merely 
"eecond-guessing" a matter entrusted to FERC's judgment. How- 
ever, we disagree with the former FERC General Counsel's views 
in his letter to Mobil Oil and with the Chairman's statement. 

First, it is evident from the basic statutory and regula- 
tory authority that stripper well status is a continuing status 
that can be lost if the conditions for qualification are no 
lpnger met. For example, regarding to excess gas production, 
F&W recognized this in adopting the "continuing qualification" 
section of its regulations (18 C.F.R. 271.805) and rejecting the 
'pproach of 

" 
"once a stripper, always a stripper." In the pre- 

liminary comments to its final regulations implementing section 
1!08 of NGPA, FERC stated that it would "undertake whatever 
deasures we deem appropriate to resolve the matter" (44 Fed. 
deg. 49660) (Aug. 24, 1979), if oil production should exceed the 
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de minimis amount permitted but gas production remained the 
Same. Thus, the de minimis limits of oil production also 
continue to applyafm initial production period. ’ 

Second, FERC’s failure to adopt a notice requirement when 
oil production exceeds the de minimis limits in no way means 
that these limits are not raemafter the Initialproduction 
period or that disqualification does not result when the limits 
are exceeded. As discussed previouely, FERC merely concluded 
that affirmative monitoring of compliance with the de minimis 
limits would be impracticable and unnecessary. 

The draft of this report which the Chairman commented on 
contained a preliminary finding concerning the exemption in the 
stripper well regulations which allows continued eligibility for 
stripper prices when the production exceeds the limit if recog- 
nized enhanced recovery techniques had been applied to the 
well. This preliminary finding and a related proposed recom- 
mendation have been deleted from this report. 

In reviewing the Chairman’s comments, it became apparent 
that the real issue was not whether FERC had accepted well com- 
pletion or well maintenance actions as recognized enhanced 
recovery techniques. Rather, the issue was in whether the well 
completion or well maintenance actions were “normal” and thus 
not acceptable under FERC’s regulations. We did not have enough 
evidence to clearly show that the examples we cited were 
“normal” rather than “abnormal~” therefore, the matter has been 
deleted from this report, Because the comments from El Paso 
Natural Gae Company addressed only this matter, its comments are 
not appended to this report. 

CONCLUSION 

FERC, in its regulations implementing NGPA, has not fol- 
lowed the NGPA requirements regarding the criterion for 
receiving the higher prices for associated natural gas produced 
from strippsr wells. Consequently, natural gas produced in 
association with oil from economically viable oil wells has 
improperly been allowed to retain qualification for stripper 
prices. 

The higher costs incurred by this facet of FERC’s NGPA 
regulations are borne by the consumers. We did not perform the 
work that would have allowed us to estimate 

--the total volume of natural gas sold by all producers 
that is priced higher than intended by the Congress or 

--the cost to consumers of the higher prices being charged. 
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However, the price differences between stripper well and other 
categories are subetantial. One case we examined had a price 
difference of $2.44 per Mcf, 315 percent above the amount set by 
NGPA. Also, proLlucers have become aware of the situation. 

The FERC Chairman disagreed with our recommendations for 
amending FERC regulations with respect to associated natural 
gas. We evaluated the arguments he presented in support of his 
position and found no basis for changing our conclusions and 
recommendation. We believe FERC should revise its regulations 
to bring its criteria for receiving incentive prices into con- 
formity with the NGPA requirements. 

RECOMMENDATION TO FERC 

We recommend that FERC revise the NGPA regulations to pro- 
hibit continued stripper status for wells with subsequent oil 
production exceeding its sliding-scale criterion. 

. 

17 



CHAPTER 3 

REFUND REPORT PROCESSING 

BACKLOG SHOULD BE ELIMINATED 

FERC’s NGPA Compliance Division has developed a huge back- 
log of refund cases and reports for processing because the staff 
assigned has never been able to keep current with the cases 
being received and a surge of cases was created by closing a 
reporting loophole in the NGPA regulations. The Division has 
taken measures to expedite case processing, but it has been 
unable to process the refund reports and cases in a timely 
manner and decrease its backlog. This backlog could eventually 
result in the failure to refund overcharges to consumers when 
NGPA price controls are ended. Also, the Division has been 
understating its refund backlog in reports to FERC’s upper 
management. When it began keeping current statistics properly, 
Division officials said that they did not have the staff avail- 
able to correct prior statistics. These backlog statistics are 
useful as a management tool for measuring performance and 
identifying problems that need attention. 

We have no estimates of the potential refunds represented 
by the backlog since 

--not all cases result in refunds, 
, 

I --the Division only began in February 1981 to keep records 
I associating inquiries (based on various sources of infor- ,, 
, mation) with the eventual refunds shown on refund re- 
I ports, and 

--some refund reports are filed by the firms without 
inquiries from FERC. 

These refunds through July 1982 were slightly over $34 million 
and were associated with 1,133 wells. 

b 
REFUND REQUIREMENTS 

Subject to certain filing requirements, producers may begin 
collecting the ceiling price when they apply for a well determi- 
nation. However, if the well is found ineligible for the price 
category, the producer is obligated to promptly refund any 
amount above the price that is determined to be applicable. 
Also, producers are required to file refund reports with FERC to 
ensure compliance with NGPA and prompt refunding of excess 
amounts. 
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The Division's General Reports Branch is responsible for 
processing these reports, Refunds result from 

--disapproval of well determination applications by 
jurisdictional agencies, 

--FERC reversal of approvals by jurisdictional agencies, 

--producer withdrawal of well determination applications, 

--producer repbrts of stripper well disqualifications and 
those identified by FERC, and 

--FERC staff audits indicating overcharges. 

FERC regulations require that refunds be made within 60 
days after (1) the date of a final determination that a well is 
ineligible for the price category stated in the application for 
determination or (2) the date an application was withdrawn. A 
refund report is due at FERC within 90 days from the date of 
either of these two events. Also, when no refunds are due 
following either of these two events, sellers are required to 
Ifile a statement with FERC to that effect. 

I FERC is assured that proper refunds have been made when it 
ireceives a statement of concurrence from the purchaser. If the 
~sellerls refund report does not contain such a statement from 
lthe purchaser, the seller must so indicate. The purchaser is 
Irequired to submit to FERC a statement of concurrence or the 
treason for refusing concurrence within 30 days after the seller 
/files the refund report. 

Refunds are computed by subtracting the price actually due 
~from the price that was paid and adding the appropriate inter- 
/est. The high interest rates-- 18.27 percent for the quarter 
'beginning July 1, 1981; and 20.31 and 18.46 percent for the 
succeeding quarters, for example --encourage the seller to make 
the refunds as soon as possible. 

FERC's manual system for processing refund reports is labor 
(intensive. A routine case can be completed within a day, but 
ithe more complicated ones can take several weeks. In cases 
~where the sellers have withdrawn their applications from FERC or 
lthe jurisdictional agencies, letters of inquiry are sent to the 
sellers to determine whether refunds are due. This process is 
ialso very time consuming because the sellers do not readily 
'respond to the letters. In this report the statistics for 
cases, refund reports, applications, etc., are in numbers of 
wells. 
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We have no basis for estimating the potential refunds 
represented by the backlog. 

--Not all cases result in refunds. For example, a FERC 
inquiry to a company may be based on a disapproval of a 
well determination application. The producer’s response 
may be that no refund was due because no sales, were made. 

--Also, producers commonly file refund reports without 
prompting from FERC. 

--FERC, in June 1981, began keeping records associating 
letters of inquiry with refund reports. 

Cumulative refunds through July 1982 were slightly over $34 
million and were associated with 1,133 wells. 

LOOPHOLE IN REGULATIONS CREATED EARLY PROBLEMS 

The loophole in FERC’s refund regulations was that they 
initially required only first sellers who actually made refunds 
to file refund reports with FERC. This oversight allowed 
producers that received negative determinations or withdrew 
their applications from FERC or the jurisdictional agencies to 
avoid filing refund reports. FERC eliminated this loophole in 
February 1981 by amending the regulations to require the filing 
of refund reports within 90 days after the well determination 
application is rejected or withdrawn from FERC or the jurisdic- 
;tional agencies. Although the withdrawals may not require a 
~refund, each case represents a potential refund until it is 
:resolved. 

By the time the loophole had been closed, over 2,950 
;applications had been withdrawn from FERC and the jurisdictional 
agencies. The Division’s workload at the end of fiscal year 
1980 was already up to 5,274 cases. The refund reports result- 
ing from the revised regulation contributed to a surge in work- 
load which helped increase the backlog to 9,388 cases at the end 
of fiscal year 1981. 

The Chairman, in commenting on a draft of this report, 
stated that: 

“The surge in receipts to which GAO refers resulted 
not from the issuance of Order No. 131 but rather from 
the identification of applications for determination 
which had been withdrawn by the applicants from the 
jurisdictional agencies. The high level of JA-level 
withdrawals resulted from the fact that this was the 
first time this information had been reported to the 
Commission since enactment of the NGPA and, as such, 
reflected a catch-up count.” 
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Order No. 131, issued in February 1981, required for the 
first time that producers file either a refund report or a no 
refund due report if their well determination application is 
rejected or withdrawn from the jurisdictional agency. FERC had 
also recently encouraged the jurisdictional agencies to notify 
them of any well determination applications that had been with- 
drawn. The important point is that the surge in cases that 
followed these two events increased the Division’s case workload 
and backlog. FERC statistics do not reveal the extent to which 
the change in the regulation also prompted some producers to 
file delinquent no refund due reports with FERC. 

REFUND STAFF UNABLE TO ELIMINATE 
BACKLOG AND UNDERREPORTS ITS SIZE 

The processing of refund reports and cases is done 
manually, and the General Reports Branch has not been able to 
process them in a timely manner. This is primarily because of 
staff reassignments and cutbacks in hiring. Also, the Division, 
in its workload reporting to FERC upper management, has been 
significantly underreporting the size of the backlog, thus not 
drawing attention to the magnitude of the problem. When we 
brought this to upper management’s attention, the staff was 
increased by 25 percent. 

efund backlog understated 

/ 

The refund workload backlog was being understated because 
ases received or identified were not counted until someone 
tarted processing them. While obtaining updated refund backlog 
nformation at the conclusion of our review, we discovered that 
s of July 31, 1982, the Division’s actual refund workload back- 
og of 9,935 cases had been understated by 4,176 cases. Specif- 
tally, the Division had been reporting as received, only the 

bases that it had actually started processing, as opposed to 
reporting all of the potential refund cases it had either 
Identified or received. 

Division officials are aware that this method does not 
accurately reflect its actual workload and told us that begin- 

i 

ing in August 1982 the workload statistics will reflect every- 
hing they receive or identify during that month. However, the 
tatistics will not include those 4,176 potential refund cases 
eceived or identified during previous months that they have not 
egan processing. Thus, at the present rate of completing 

cases, all of those unreported cases would not enter the statis- 
/zics for over 2 years (see table on p. 22). 
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Refund Workload Processing for Fiscal Years 1979-84a 

Projections 

Actual 
using FERCc our 

estimates projections d 

1979 1980 1981 1982b 1983 1984 - - - 1983 1984 -- 

In process, 
start of period 0 443 5,274 9,388 9,929 8,034 

Received 443 5,127 5,506 3,780 1,600 1,600 

Total workload 443 5,570 10,780 13,168 11,529 9,634 

Completed 0 -296 -1,392 -3,239 -3,495 -4,500 -- 

N In process, 
h) end of period 443 5,274 9,388 9,929 8,034 5,134 

--- -w--e ----- ----- ----- ----- --- -m--e ----- ----- ----- -^--- 
Staff assigned 23 16 16 20 20 

Caseload years 
(backlog divided 
by cases completed) 17.8 6.7 3.1 2.3 1.1 2.4 2.3 

9,929 9,660 

3,780 3,780 

13,709 13,440 

-4,049 -4,049 

9,660 9,391 
----- a---- ----- ----- 

20 20 

Productivity (cases 
completed divided 
by staff assigned) 12.9 

aWorkload is in numbers of wells. 

87 202 175 225 202 202 

b 
To avoid distortions, one company's refund report covering 650 wells with no 
refunds due was deleted from the table because of its unusual nature and the 
comparatively low workload burden. 

‘FERC estimates of cases "received" and "completed." 

d Projections based on the actual cases received and completed in fiscal year 
1982. Completions uses 1982 productivity, but the higher 1983 and 1984 staff 
I- . 
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When the program was inaugurated, Division management was 
aware that the statistics were not accurate and would have to be 
eventually corrected. However, when the Divi8iOn began correct- 
ing the statistics, tt began keeping only the current etatietics 
properly because the Division did not have the staff available 
to correct prior statistics, according to Division management. 
The refund workload/backlog statistics used in this report are 
the actual figures. 

Further discussions disclosed that FERC’s upper management 
was not aware of how the Division was measuring its workload or 
the extent of the refund case backlog. After we brought it to 
management’s attention, four additional professional staff were 
assigned to this work, thus increasing the professional staff by 
50 percent and the total staff by 25 percent. 

Refund staff unable to eliminate backlog 

In fiscal year 1980 about 25 persons were assigned to the 
General Reports Branch to process refund reports. Since the 
refund process was just developing and there was a lag until the 
regulated companies began filing the refund reports, 18 of the 
25 people were reassigned to other work. In late fiscal year 
1980 the staff increased to 23 because over 2,500 cases had been 
received from the agencies; this staff level is shown in the 
table on page 22 because it is more closely related to the work- 
lioad and backlog in subsequent years. 

By the end of fiscal year 1980 about 296 cases had been 
firocessed, 
iefunded, 

showing that about $4.5 million had been properly 
but that was only about 5 percent of the total work- 

load of 5,570 cases, leaving a backlog of 5,274 cases. The 
table on page 22 identifies the actual annual refund workload 
processing for fiscal years 1979 to 1982. 

In fiscal year 1981 the General Reports Branch functioned 
tiith a staff of about 16 because in March 1981, 6 persons were 
reassigned within the Division and 1 was transferred to another 
branch. As the table on page 22 shows, during fiscal year 1981 
FERC received about 5,500 cases and completed about 1,400 of 
them (or about 25 percent). The 1,400 cases involved refunds 
totaling about $10.8 million. However, the 1,400 completed 
oases were only about 13 percent of the total workload of about 
110,780 cases. 

In fiscal year 1981 the shortage of staff for processing 
refund reports and cases resulted in a case backlog of about 6.7 
years. That is, at that staffing level and productivity, it 
tiould take 6.7 years to process the backlog. Although FERC 
officials indicated more people would be needed to alleviate the 
backlog, the fiscal year 1981 FERC budget cuts and subsequent 
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hiring freeze did not allow the Division to hire up to Lts 
ceiling or replace those individuals who retired or left the 
agency. 

The fiscal year 1982 budget did not allow the Division to 
hire new staff or replace staff lost due to reassignment. How- 
ever, the staff productivity rose significantly and the year end 
case backlog dropped to about 3.1 years. A PERC official 
attributed the increase In productivity to an increase in the 
numbers of letters of inquiry sent, with a corresponding 
increase in responses which closed cases. 

The Chairman disagreed with our statistics concerning the 
workload (see app. I). He said that beginning in October 1982 
the FERC report will include all cases for which a “refund 
potential event” has occurred. He also said that, even con- 
sidering this adjustment, we still overstated the Divi8ion’s 
backlog at the end of fiscal year 1982 by 2,470 cases because we 
included data concerning “Buyers’ Own Production.” (Gas 
produced by a pipeline company and taken into its own system.) 
He further said that FERC does not include this data in its 
workload figures because these wells, in large measure, are 
cost-of-service wells and do not involve refunds. We disagree 
with the Chairman’s statement for two reasons. 

First, the Chairman’s statement that actual fiscal year 
1982 receipts totaled 3,288 cases was based on a projection for 
September 1982, not actual data. Actual September workload and 
backlog were 269 cases less than the Chairman estimated. 
According to the Division’s staff member responsible for compil- 
ing the refund workload summary, 3,019 refund cases were actu- 
ally received and the backlog was 8,234 cases. 

Second, Buyers ’ Own Production cases were included in our 
Statistics, but the number totaled 1,633 cases and not 2,470 as 
the Chairman stated. Further, there is a difference of 62 cases 
which Division officials could not Identify or resolve because 
of problems with their data for fiscal year 1980 and 1981. In 
summary, the difference between our total of 9,929 and the 
Chairman’s total of 8,234 for the fiscal year 1982 ending back- 
log consists of the 1,633 Buyers Own Production cases and 62 
cases the Division could not account for. 

Furthermore, we believe that Buyers’ Own Production wells 
should be included in the refund workload because such wells are 
among those that FERC has identified as having potential over- 
charges. Through September 30, 1982, the Division identified 
1,633 wells in the Buyers I Own Production category which have 
potential refunds, However, it had sent only four letters 
covering 242 wells to determine whether refunds were owed and 
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had been made. Five working-interest owners (co-owners) filed 
refund reports covering 11 wells and involving $73,000. 

According to the Division’s Deputy Director, the response 
to those letters showed that about 96 percent of the wells 
involved did not have other co-owners and therefore no refunds 
were due. Additionally, based on the results of that response, 
the Division concluded that the Buyers @ Own Production category 
was not a likely area for refunds and does not plan to follow-up 
on those cases until its backlog of other cases is eliminated. 
We do not believe the response to the four letters provided FERC 
a valid basis for drawing conclusions about the potential 
refunds due from all wells in this category. We do not agree 
that this workload should not be counted until FERC decides to 
begin working on it. Whether the work is performed now or 
Later, it is work to be performed. To delay this work would 
exacerbate the problem we discuss beginning on page 27 of the 
smaller probability that consumers who paid the overcharges will 
receive the refundr. 

We are also concerned about the low priority being given 
this portion of the workload because of the absence of an arms- 
length transaction between the producer and the pipeline. If 
the natural gas is being overpriced, the pipeline (as the 
producer) has no incentive to correct the pricing and make 
refunds because it is the entity profiting from the overcharge. 

~ The projections of workload processing for fiscal years 
1983 and 1984, using FERC estimates of cases received and 
cjompleted, as shown In the table on page 22, may be low. The 
FERC estimates were used as a basis for the fiscal year 1983 
appropriation request. The projections show further decreases 
4n the yearend backlog to 8,034 and 5,134, respectively, at the 
end of the fiscal years 1983 and 1984. 

The Chairman said that, using productivity estimates shown 
irn FERC’s statistics, he expects the Division to get current by 
the end of fiscal year 1984 (which could coincide with deregula- 
tion) because the number of cases received will decrease and 
dompletions will increase significantly. According to a Divi- 
sion official, “get current” means that by the end of fiscal 
year 1984, there will be less than a year’s work remaining and 
4t will be current year work. 

However, FERC’s refund case workload is understated by 
it695 cases (1,633 Buyer’s Own Production and 62 unaccounted 
dor) and its “actualn fiscal year 1982 data includes projection8 
&;eSeptember 1982 which were 269 cases over the actual. There- 

data: 
FERC’e refund workload projections are based on inaccurate 



Alao, FEW’6 rationale for ertimating fewer refund caae8 in 
fiscal years 1983 and 1984 (1,600 cases per year) 16 that re- 
quests for determinationa that are withdrawn from the juriedic- 
tional agency would decrease eignificantly because they would be 
receiving current caaea instead of ncatch-upH cases since the 
NGPA wa8 enacted. The juriedictional agency withdrawals may 
dacreaeet however, beginning in fiscal year 1981, the Division 
has consistently underertimated refund case receipts in its 
budget justificatione. It has been estimating 1,600 cases per 
year, but actual receipts have exceeded the estimates by over 50 
percent. 

Additionally,, over the last 3 fiscal years, cases other 
~than jurisdictional agency withdrawals have averaged 2,440 an- 
: nually, and the jurledictional agency withdrawals have averaged 
:2,365 annually. If during fiscal years 1983 and 1984 the Divi- 
sion receives only 25 percent (591 cases) of its past average 
jurisdictional agency withdrawals, the Division’s total workload 
would be over 3,000 cases per year. 

FERC's rationale for estimating that 3,495 and 4,500 cases 
would be completed in fiscal years 1983 and 1984, respectively, 
is based on its belief that the increase in professional staff 
hy four (or 50 percent) will result in a SO-percent increase in 
completions. However, this increase in completions can only be 

,realized if the refund reports and no refund due statements have 
~been received and thus allow the cases to be completed. 

Although the regulations require producers to file refund 
reports or no refund due statements when they become aware that 
their wells have become ineligible for a NGPA price category, 
many are delinquent in filing those reports. In fact, as of 
September 30, 1982, the Division had identified 9,929 wells 
involving potential refunds for which no reports had been 
received from the producers. 

/ The Division, in an effort to get producers to file the 
reports, has sent letters of inquiry concerning potential 
refunds to producers covering 2,735 wells through September 
1982. (This includes letters covering about 400 wells and 
follow-up letters covering 455 wells that were sent in fiscal 
year 1982.) However, these letters covered only about 28 

'percent of the 9,929 wells. 

Of the 3,239 cases completed in fiscal year 1982, only 983 
(or 30 percent) involved cases in which producers had filed 
refund reports without prompting from FERC. It is apparent, 
then, that the completion of refund cases has been dependent on 
receiving refund reports from producers, which, in turn, has 
been primarily dependent on mailing the inquiry letters. There- 
fore, the addition of staff will increase the completion rate to 
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the level FERC has projected only if there is a greater emphasis 
on sending letters of inquiry. 

FERC also attributes its estimates of increasing productiv- 
ity in fiscal year 1984 to the effect of a proposed regulation 
which would involve the pipeline companies in the refund seeking 
process. Because of the uncertainty of whether the proposed 
regulation will be adopted (either in its present form or 
revised) or its effect on the workload, we did not consider it 
in making our projection. 

Therefore, using the actual workload received and completed 
through fiscal year 1982 and assuming that four people will be 
permanently added to the refund staff, we project that the back- 
log will only decrease to 9,660 and 9,391 in fiscal years 1983 
and 1984, respectively. 

ACTIONS TAKEN TO ALLEVIATE 
THE BACKLOG NOT EFFECTIVE 

Near the end of November 1981 about eight field auditors 
from the Review and Compliance Branches were sent to the General 
Reports Branch to temporarily assist in processing refund 
reports. The auditors were available because travel fund cuts 
prevented them from making field trips. FERC officials 
indicated that the auditors performed well after they learned 
the system. 

This was not the first time the General Reports Branch has 
received assistance from one of the other branches. In the 

: past, it has received several staff persons for much shorter 
periods of time. However, the additional staff have not been 
sufficient to substantially eliminate the backlog. 

POTENTIAL PROBLEMS THAT 
SHOULD BE AVOIDED 

The backlog of refund cases presents several potential 
problems. One is that the longer that refunds due remain 
unidentified, the larger the refund grows and the smaller the 
probability that the end consumers who were overcharged will 
receive the refund. Another is that, as price controls end, 
both the executive and legislative branches could attempt to 
reduce personnel and funding for NGPA compliance and enforcement 
activities before FERC has effected an orderly completion of its 
refund program , particularly if there is a 2.3-year backlog of 
cases to close. 

Effect of decontrol 

Almost half of the natural gas being produced will be 
decontrolled after January 1, 1985. On January 1, 1985, and 
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July 1, 1987, certain categories of natural gas will be decon- 
trolled pursuant to NGPA. According to DOE’s Energy Information 
Administration, about 8 trillion cubic feet of natural gas will 
have no price ceiling on January 1, 1985. 

Probability of refunds 
reaching consumers 

Our concern over whether the ultimate consumer will benefit 
from refunds if the refund report backlog remains is derived 
from a situation we reported on in 1976. In that report we 
disclosed the lack of assurance that municipal retail customers 
would receive refunds from electric rate cases with potential 
refunds of about $8.7 million which took up to 5 years for 
FERC I s predecessor, the Federal Power Commission, to process. 
The States, in 1983 as in 1976, control retail sales of both 
electricity and natural gas. 

In that report, “Management Improvements Needed in the 
Federal Power Commission’s Processing of Electric-Rate-Increase 
Cases” (EMD-76-9; Sept. 7 1976), we stated that the Commission 
took over 5 years to process a Boston Edison Company wholesale 
electric-rate-increase case and that three additional Edison 
rate cases were still in process. Edison may have collected 
about $8.7 million in potential overcharges, which were subject 
to refund with interest, under three of the four cases. 

We noted that municipals generally passed wholesale rate 
increases, including potential overcharges, on to their retail 
customers. However, they may or may not choose to pass over- 
charge refunds to their retail customers. The Massachusetts 
Department of Public Utilities did not require the pass-on and 
the Commission had no authority in the matter. An official of 
one municipal estimated that about 89 percent of one refund had 
been returned to retail customers, but the municipal was having 
problems locating some customers. 

Problems similar to those described above would appear to 
be applicable to the current administration of NGPA price 
controls. FERC has no authority over the retail natural gas 
industry which is generally regulated by the States. Also, we 
estimate that the NGPA refund report processing backlog will be 
2.3 caseload years at the end of fiscal year 1984. Therefore, 
we are concerned that the potential refunds may not reach all 
who were overcharged. 

( Orderly program completion 
I 
I The other potential problem concerns orderly program 
~ completion after the natural gas price controls expire. Our 
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concern is derived from a parallel situation we examined when 
the crude oil price controls were ended. 

In our report, “Department of Energy Needs To Resolve 
Billions in Alleged Oil Pricing Violations" (EMD-81-45, Mar. 31, 
1981), we stated that, as of January 1981, DOE had alleged over 
$13 billion in oil pricing violations. However, only $4.2 
billion had been resolved. Because petroleum pricing had been 
decontrolled and most alleged violations had not been settled, 
DOE needed to pursue its enforcement efforts to bring those 
violations to a fair and orderly resolution. 

DOE prepared a Ei-year plan for phasing out the compliance 
programs after deregulation. However, the Office of Management 
and Budget had proposed major reductions in DOE’s personnel and 
funding requirements for fiscal year 1982 which would have seri- 
ously impaired the effectiveness of DOE’s compliance program. 

We are concerned that a similar situation could develop in 
the natural gas price regulation program under NGPA. To avoid, 
or at least minimize the potential problem, we believe that 
action should be taken to eliminate the refund report backlog 
and to keep the caseload processing current through the end of 
price regulation and until all cases are resolved. 

According to FERC officials, refund reports and cases on 
file before deregulation will continue to be processed after 
d’ regulation. 

: 
Also, natural gas refund cases subject to control 

a ter the deregulation dates will be processed. However, we 
believe that if there is a large backlog at the time of deregu- 
lation, both the executive and legislative branches could 
attempt to reduce FERC’s personnel and funding. Such reductions 
could seriously impair FERC’s ability to effect an orderly 
completion of its natural gas price regulation program under 
NGPA. 

CONCLUSION AND RECOMMENDATION TO FERC 

We believe that FERC should identify the actual size and 
types oE backlog refund cases and work to eliminate the backlog 
to prevent large refunds which may not reach consumers and to 
avoid problems with orderly completion of the compliance anc'l 
ebforcement programs when NGPA price controls expire. 

We recommend that FTRC take timely and aggressive action to 
identify the actual size and type of backlog work and the proce- 
dural or staffing problems causing the backlog in the refund 
control program and use this information to eliminate the back- 
log of refund reports and cases and keep caseload processing 
current through the end of NGPA price controls. 

. ‘8 ,’ 
. . 



AGENCY COMMENTS AND OUR EVALUATION 

The FERC Chairman was in general agreement with our recoin- 
mendation for reducing the refund backlog (see app. I) and 
stated that four additional people had been assigned to expedite 
processing and to reduce the backlog. This is a good step, but 
FERC needs to carefully monitor and study the situation to 
assure that the backlog is eliminated when the price control 
program ends. The Chairman also provided updated and revised 
information concerning the size and nature of the workload which 
we considered in preparing our final report. 
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. 
FEDERAL ENERGY REGULATORY COMMISSION 

WASHINOTON, D.C. 20426 

INNEPLYN~~YOI 

NOV 3 1982 

Mr. J. Dexter Peach 
Director, Energy & Minerals Division 
U. S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Peach: 

On September 29, 1982, the United States General Accounting 
Office (GAO) forwarded its draft report entitled “FERC’s 
Administration of NGPA Price Controls” for our review and comment. 

The draft report concludes that, although most of the wells 
reviewed by GAO were properly categorized under the NGPA, the 
Cc@mission’s criteria for stripper wells under Section 108 of 
the NGPA do not meet the statutory requirements because higher 
incentive prices can be charged for natural gas which Congress 
did not intend to receive an incentive price. Specifically, 
tye draft report first asserts that the CommissionVs definition 
f 
q alifyinq 
d % 

1: *nonassociated” natural gas should be applied after the 
go-day production period because the current criteria 

not reflect the requirements of the NGPA. GAO asserts that 
even after a well is qualified as a stripper well, an increase 
iti the production of oil from that well should disqualify that 
wcill as a natural gas stripper well although its gas production 
r4mains under the statutory limit. Second, the draft report 
a serts that the Commission’s definition of “recognized enhanced 
r covery techniques” is also 

i 

*inconsistent with NGPA requirements.’ 
H re GAO argues that the Commission18 interpretation of the term 
* ecognized enhanced recovery technique” is too broad and enables 
0 rators to collect the stripper well price when production 
exceeds the statutory limit, as a result of routine well main- 
tenance. In addition, the draft report finds that the backlog 
of: NGPA refund cases has been underreported to upper level 
management and that the size of the backlog may allow refund 
amounts to increase and result in substantial refunds not 
reaching the consumers that paid the overcharges. 

W’ are in general agreement with the GAO recommendation con- 
c rninq 1 the refund backlog and, as explained in the detailed 
response in Attachment A, have taken steps to expedite processing 
a d to reduce the backlog. 

i 

We disagree, however, with GAO’s 
c nclusion that the Commission’s regulations implementing Section 
1 8 of the NGPA do not conform to the requirements of the statute 
a that the regulations should be amended. 

G+O note: Page references in this appendix have been changed to conform 
to page references in the final report. 
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The Commission has broad administrative authority under the NGPA 
to refine definitions of terms such as "nonassociated natural 
gas' and "recognized enhanced recovery techniques." In defining 
the parameters of such terms, the Commission has not only the 
authority but the obligation to consider administrative btzdens 
which would be imposed by its regulations. Thus, as the draft 
report notes, the Commission consciously chose to apply the 
sliding scale for oil production to the go-day qualifying period 
only and not to subsequent periods in view of its concern with 
the practical difficulties inherent in monitoring oil production 
as well as administrative burdens which such a requirement would 
impose. GAO's draft report, based on its review of two producers 

~with stripper wells in two states, concludes that there would be 
no additional administrative burdens imposed by requiring 
continued monitoring of oil production. Although the two states 
involved in GAO's review do require monthly reporting of oil 
production, 50% of the stripper wells are located in states 
which require reports on an annual or lease basis only, if 
reports are required at all (see Table 1 to Attachment B). 
Thus, monitoring oil production for any go-day production period 
is simply not possible in many states under current reporting 
requirements. Additionally, since production from stripper 
wells amounts to approximately 4% of total annual production, 
it is questionable whether the administrative burdens attendant 
with the monitoring of oil production are justifiable. 

~The Statement of Managers regarding enhanced recovery techniques 
estates that the objective of recognizing enhanced recovery 
itechniques is to insure that the producer does not have a built-in 
~incentive to limit production from a given well to the statutory 
Ilimit. Thus, inits regulations implementing Section 108 of the 
~NGPA, the Commission established a strong disincentive to delay 
normal well completion techniques solely to qualify a well as a 
stripper well by prohibiting normal well completion operations 
which are performed within two years of the initial completion 
from qualifying as a recognized enhanced recovery technique but 
permitted a broad range of production enhancement activities 
to qualify in order to provide producers with an incentive to 
continue or to increase production from marginal wells without 
jeopardizing their stripper well status. If the incentive had 
not been provided , producers would be unwilling to expend monies 
to increase production and the result would be premature abandon- 
~ment of wells. It would have been contrary to the Congressional 
iintent to promulgate regulations that would cause a producer to 
close the stripper well price as a result of increased production 
(due to production enhancement work performed on a well. This 
'perverted logic would discourage pKOdUCerS from performing pro- 
duction enhancement work on a well if the reward for the additional 
~expenditures and increased production were a lower price and 
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reduced revenues. As of August 1, 1982, the Commission had 
received 66,927 notices of determination under Section 108 but 
only 432 notices of recognized enhanced recovery determinations, 
an indication that normal or routine well maintenance is not 
being qualified as recognized enhanced recovery techniques. 
GAO’s recommendation that the Commission define the term “recognized 
enhanced recovery techniques” is impractical since there is no 
consensus in the oil and gas industry about what such a definition 
should be, the term was not generally used with respect to a 
reservoir producing. nonassociated gas prior to the NGPA, and 
initial completion operations differ greatly from state to state 
and what is normal in one area may not be considered normal in 
another. Upon review of the Commission’s regulations and the 
NGPA itself, I conclude that the Commission’s interpretations of 
“nonassociated natural gas” and 
techniques” 

“recognized enhanced recovery 
are reasonable within the Commission’s broad admini- 

strative authority under the statute (see Attachment B for a 
detailed response on the legality of the Commission’s stripper 
well regulations). The draft report data regarding nonassociated 
natural gas “loopholes” do not clearly show that the de minimis 
standard intended by Congress has been exceeded. GAO- marshalling 
of experts to challenge the Commission’s “recognized enhanced 
recovery technique” procedures is not compelling so long as the 
substantial evidence test is met. In light of the clear exclusion 
in the regulations of “normal well maintenance” and the conferees’ 
deference to jurisdictional agency expertise in interpreting 
wtiat are 
locale, 

“recognized enhanced recovery techniques” for their 
the Commission’s practice in this area is eminently 

reasonable and properly implements the NGPA. 

Eficlosures 
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GA0 Draft Report and mation 

GAO's draft report states that the Division of NBA Wnpliance has developed 
a huge backlog of refti cases and reports tirprocessing. 6Aois concerned 
that the backlog situation could evr?ntually result in the failure to refund 
overcharges toconsumers when FGPAprioecontrols areended. The report 
further contends that the Division has been understating its refund backlog in 
reports to F?BC's upper managmnt. 

CW recamnerds that tisrzly ati aggressive action be taken to identify the 
actual workload backlog and to eliminate the backlog of refundYreports to be 
WyrF and to keep caseload processing current through the end of price 

. 

FERC Response 

Since the August 1982 Red Rook, the Division has been counting receipts as 
the universe of potential refund cases on a well basis. Cunpletions continue 
to be wells for which staff has canpleted its analysis. 

In attempting to determine the bestmetti for counting EPA refund 
workload, staff was originally concerned that the figures not be inflated by 
b large percentage of cases involving no refunds due. Although no refund due 
reports represent 60-70% of the NGPA refund documents received by FERC, we now 
lbelieve a well-by-well count of cases with a refund potential is a more accurate 

t" 
asure of staff efforts since staff must review ail. refund cases tr> verify, in 

fact, that no refunds are due or that the appropriate anount, with interest, 
!has been refunded. 
) 

While this appears to be the best method for counting receipts, we are 
lstillconcerned thattheworkload maybe understated. Mostwells have nltlt?rous 
WXWXJ interest owriers whose refund obligations may not be covered by the 
,well's opera&X. On the average, wells may involve 3-5 working interest owners; 
however, it is not unusual for sane wells to have as many as 12-15. 

Rx wh.load purposes, the well is the basic unit and therefore represents 
one receipt (ati correspordingly one canpletion) regardless of the nurrber of 
working interest owners or whether refunds wzre actudlly involved. For these 
'reasons NGPA refund figures cannot precisely represent the complexity or breadth 
'of the workload but -zrt only serve as a general indicatir of the caseload. 
I 
I In order to assure that all wells that would have been counted as receipts 
,had this new system been in effect for the preceding year, staff will adjust 
pwtmary workload levels reported in the October 1982 Red Rook for FY81 and 
;Fy82 to reflect all cases for which a refund potential event has occurred. 
Thus, receipts would be reported consistently for all years shown in the Red 
@ok. Staff will not, hcrwever, attempt to allocate receipts back on a monthly 
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- basis to the month in which the refcPrd potential event occurred since this 
would be an extremely time consuming ard difficult task. The revised workload 
figures are shown on Table I. The revised pending erd of fY82 figure is 8,503 
refund cases or 2,163 cases mre than had been shown previously in the Red 
Book. 

Once staff adjusts the workload nu&ers, there are still discrepancies with 
the workload shown in the chart on page 22 of the draft GA0 report. The GA0 
chart sh=rws 10,973 cases pending at, the end of FY82, while staff ‘8 revised 
figure is 8,503 came. Assuning that GAO used only data contained in the 
NMhly Status Reports and the FGPA Scnmary Sheets which were provided by 
staff, it would appear that GM has included data concerning buyers’ own pro- 
duction (gas produced 

“r 
a pipeline cunpany ati taken into its own system). 

The EPA Canpliance Div sicn does not include this in its figures because 
tbae wells, in large measure, are cost of service wells an3, as such, do not 
inmlve refunds. Additionally, these cases are more appropriately hatiled 
through routine field audits conducted by the Pipeline Rates DiViSiOn’S Purchased 
Gas Adjustment audit staff. Therefore, GA0 has overstated the tGPA Canpliance 
Division’s workload pendirq at the end of FY82 by 2,470 cases. (Similarly, 
the statement on page 21 of the draft report that as of July 31, 1982 the 
Division’s actual refund workload backlog of 9,935 cases has been understated 
by 4,176 caae~ ia also inaccurate, ) 

FLIrtheUYKXe, Division, OPPR and FERC management have been aware of the 
g&bdt~~ backlog of NS~A refund cases for eaw time, and various alternatives 
for expediting processing of this workload have been explored, The most recent 
action taken by the Division Director involved the transfer of four Review & 
wliance employees bo the General Reports Branch as of October 1, 1982, 
Because these employees are already bowledgeable of the NCPA, it is anticipated 
*t they will require only a minimal training period before beccming fully 
&xlucth in the refund area. using @uctivity estimates shown in the Red 
B#k, staff expects to get current by the end of FY84 (see Table I to 
Attachment A) tiich would coincide with deregulation timetables. 

~ Several other ccsments in ths draft report require clarification. 

On page 20 of the draft report, GAO refers to a loopMe in the FERC’S 
re#ur~I regulations which only required first sellers who actually tie reftis 
to file refurrd reports with FERC. GAO further states that this loophole was 
elliminated in FY 1980 and the surge in workload from the revised regulation 
helped the increase in backlog to 9,388 cases at the errl of FY81. We presume 
that the l-hole to which GPD refers was the lack of a reporting requirement 
in cases where no refunds were due under Part 273 of the Carmission’s regulations 
(allowing for interim collections) as a result of receiving a negative deter- 
m nation or withdrawing the application for determination. This situation was 

f 

tied when the Canmission issued Order No. 131 on February 9, 1981 (in Docket 
N . Rmo-54). Order No. 131, among other things, required that producers 
f le either a refund report or a no refund due statement, whichever is 

popriate, within 90 days of receiving a negative determination or withdrawal, 
b the applicant, of an application for determination. 
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The existenae of a reporting requirgnent has never been a criteria for 
determining MZPA refund workload. In fact, refunds owed under the General 
Refund Cbligation in Part 270 of the Camnissiongs regulations (like those as a 
result of disqualification of stripper wells) are beyond the scope of interim 
collection regulations. Wmver, Part 270 refunds have always been included 
in the NGPA refund workload. 

The surge in receipts to which GAD refers resulted not fran the issuance 
of Order No. 131 but rather fran the identification of applications for deter- 
mination which had been withdrawn by the applicants from the jurisdictional 
agencies. The high level of JA-level withdrawals resulted fran the fact that 
this was the first time this information had been reported to the camnission 
since enactment of the tGPA and, as such, reflected a catch-up count. For the 
nbst part, the JAI8 have been subseq~ntly reporting withdrawals to the F’ERC 
an a routine basis. 
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Attachment A 

Tab& I 

Revised tGPA Refund processingwOrkload for FY79 - FY84 

Actual 
1980 1981 1982 

In procesh 
crtart of p8riod 

0 

RlDcehd 443 3,988 

nx8l mrwoac1 443 

cdnplated 0 

In’ gcoc(1~8~ 
G e of period 

443 

4i3 

4,431 

296 

4,135 

Estimated 
983 1984 

4,13s 8,454 8,503 

5,711 3,288 1,600 

9,846 11,742 10,103 

lJ392 3,239 3,495 

8,454 8,503 6,608 

6,608 

1,600 

8,208 

4,500 

3,708 
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ATTACHMENT B 

APPENDIX I 

GAO Recommendation 

On September 20, 1982, the United States General 
Accounting Office (GAO) forwarded to the Federal Energy 
Regulatory Commission (Commission) its draft report to the 
Congress entitled: "FERC's Administration of NGPA Price 
Controls." This response is intended to support the 
Commission's interpretation of the statute and the law- 
fulness of the current regulations thereunder in response 
to the assertions of the draft report. 

The draft report makes two assertions with regard to 
the legality of the Commission's regulations implementing 
section 108 of the Natural Gas Policy Act of 1978 (NGPA). 
First, the draft report asserts that the Commission's 
criteria for making the determination whether natural gas 
from a given well is "nonassociated" should be revised 
because the current criteria a#llegedly do not reflect the 
requirements of the NGPA. GAO asserts that even after a 
well is qualified as a stripper well, and its gas production 
remains under the statutory limit, an increase in the pro- 
duction of oil in that well should disqualify that well as 
a natural gas stripper well. Second, the draft report 
asserts that the Commission's definition of "recognized 
enhanced recovery techniques" is also somehow "inconsistent 
with NGPA requirements." Here GAO argues that the Commission's 
interpretation of the term "recognized enhanced recovery 
technique" is too broad and enables operators to perform 
routine maintenance work on a well which then has production 
in excess of the statutory limit, and to retain the well's 
status of a stripper well. 

FERC Response 

The starting point for resolving any issue of statutory 
construction is the language of the statute itself. Consumer 
product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102, 
108 (1980): International Brotherhood of Teamsters v. Daniel, 
439 U.S. 551, 558 (1979). The starting point here is section 

~ 108 of the NGPA which defines stripper well natural gas in 
relevant part as follows: 
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. ..the term “stripper well natural gas” means 
natural gas determined in accordance with 
section 503 to be nonassociated natural gas 
produced during any month from a well if mm 

(A) during the preceding go-day produc- 
tion period, such well produced non- 
associated natural gas at a rate which 
did not exceed an average of 60 Mcf 
per production day during such period; 
and 
(B) during such period such well produced 
at its maximum efficient rate of flow... 

NGPA section 108(b)(l) (emphasis supplied). 

There is also an exception provided if production from a previ- 
ously qualified stripper well *exceeds 60 Mcf per production 
day : 

. ..such natural gas may continue to qualify 
as stripper well natural gas if the increase 
in nonassociated natural gas produced from 
such well was the result of the application 
of recognized enhanced recovery techniques. 

NGPA section 108(b) (2) (emphasis supplied). 

The GAG draft report takes issue with the Commission’s 
interpretation *of what the statutory terms “determined in 
accordance with section 503 to be nonassociated natural gas” 
and “recognized enhanced recovery techniques” mean. The 
following discussion explains and supports the Commission’s 
interpretation of these terms. 

DISCUSSION 

I. “Determined In Accordance With Section 503 To Be 
Nonassociated Natural Gas.” 

If the term “nonassociated natural gas” were to be applied 
as strictly as it is defined in section, 108(b)(3)(C) of the NGPA, 
there would be very few qualifying stripper wells since even 
a trace of crude oil would be grounds for disqualification. 
Section 108(b) (3) (C) states: 

The term “nonassociated natural gas” means 
natural gas which is not produced in associ- 
ation with crude oil. 

39 



APPENDIX I APPENDIX I 

However: , the NGPA in section 501 makes a broad grant of authority 
to the Commission to adminieter the Act, including the authority 
to define terms: 

Except where otherwise expressly provided, 
the Commission is authorized to define, by 
rule, accounting, technical, and trade terms’ 
used in this Act. Any such definition shall 
be consistent wfth the definitions set forth 
in this Act. 

NGPA section 501(b) (emphasis supplied). 

The Conference Report adds a final gloss, confirming 
I that "the Commission shall have authority to define what 

constitutes non-associated gas," and adds that "the Commis- 
sion could allow a de minimis amount of oil to be produced 
from the well without disqualifying the well as a natural 
gas stripper well." (H.R. Rep, No. 1752, 95th Cong., 2d 
Sess. 89 (1978)). 

The Commission exercised its authority to define "non- 
associated" in Order No, 44, Docket No. RM79-73, issued 
August 22, 1979. (FERC Stat. & Reg., Regulations Preambles 
'II 30,079). The order specifically refers to the Conference 
Report language and states, with respect to the initial 
qualification of a stripper well: "...we feel constrained 
to keep crude oil allowances to a de minimis standard." 
(FERC Stat. & Reg., Regulations Preambles ll 30,079 at 
30,502). The Commission, as the GAO draft report indicates, 
published a sliding-scale ratio of natural gas to crude 
oil production to determine whether a well produced "non- 
associated natural gas" during the go-day qualifying period. 

Faced with many commenters favoring a flat limitation on 
the crude oil allowance of up to 10 barrels per day (Id.), the 
Commission instead set a relatively stringent sliding-scale 
for the initial qualifying period as follows: 

If the average production 
of natural gas per 
production day during such 
production day during 
such production period was: 

50 Mcf OK more but 
not more than 60 Mcf 
30 Mcf or more but 
less than 50 Mcf 

Then average 
crude oil 
production per 
day may not 
exceed: 

1 bbl. 

2 bbl. 

Less than 30 Mcf. 3 bbl. 

~ 18 C.F.R. S 271.803(b). 
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At the same time it issued the sliding scale above, the 
Commission issued a less stringent guideline for continuing 
qualification based on considerations of administrative feasi- 
bility, and the fact that gas production will generally 
increase cunmensurate with increases in oil production, so 
that disqualification would generally occur due to 
increased gas production. Aware of its authority to set 
the parameters of the term “nonassociated natural gas,” 
the Commission consciously made continuing qualification 
less stringent and re,jected a proposal that would require 
that written notice be given if production of crude oil 
exceeds the amount allowed under the sliding-scale, saying: 

The Commission has not adopted this proposal 
because of our concern about both the practi- 
cal difficulties inherent in monitoring oil 
production and the administrative burden it 
would impose. In a situation where oil I 
production increases, ,we believe that as a 
general matter gas production will also 
increase. Consequently, most wells which 
come to exceed the oil limit will at the 
same time exceed the gas limit and be dis- 
qualified as strippers on the basis of the 
latter. Should a situation come to the 
Commission’s attention wherein this general 
proposition does not apply and wherein 
crude oil production is in excess of the 
prescribed limits of S 271.803(b), the 

1 

Commission will undertake whatever measures 
we deem appropriate to resolve the matter. 

FE C Stat. 6 Reg., Regulations Preambles 11 30,079 at 30,508. 

~ What GAG chiefly objects to is the Commissioh’s decision 
tolmake the nonassociated test stringent initially and t.o 
make continuing qualification less burdensome once the 
initial qualification hurdle is passed, calling this a 
” loopho le. ’ (Draft report at 8). The GAO presents some 
general data -- in the form of “ranges” of oil production -- 
to show that some stripper wells now have oil production in 
excess of the sliding scale, The draft report notes that 
in January 1982, the stripper well maximum lawful price of 
$3’217 was 1,113 percent above the lowest possible regulated 
pr i ce of $0,265. The report states that 27 of the 146 
stripper well8 GAO reviewed were producing oil in excess of 
the sliding scale. Another measure of “significance” GAO 
ex@lains is that 4.33 percent of total natural gas production 
in 1981 was stripper well gas. (Draft report at 13-14). 
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Before addressing the real issue here -- the discretion 
of the Commission to define anonassociated” as it did -- a 
word should be directed to GAO’s calculations of price and ,, 
revenue differentials, and its “ranges” of excess oil 
production data. 

First of all, merely calculating price and revenue’ 
differences does not really address the issue of the legality 
or appropriateness of the Commission's rule. It assumes 
that the S 271.803(b) regulation is inappropriate-by 
begging the question. If an operator is entitled to the 
stripper well price, the fact that this price is several 
times higher than the price that would otherwise be applicable 
is simply part of the bargain struck in the NGPA. The 
issue is whether the "line-drawing" being done by the 
Commission in S 271.803(b) is within its discretion. 

Another point is that "ranges" of oil production in 
excess of the sliding scale criteria do not give a clear picture 
of the situation. In reviewing the GAO data, one should 
keep in mind that the Commission could have set a higher 
flat rate as long as it was de minimis. A rate of 3-10 bbls., 
e.g., would still arguably be within the de minimis standard. 
The draft report at 14 indicates that at one company 18 
wells were found that exceeded the sliding scale criteria 
in these amounts: 

-- 11 exceeded the criteria by amounts up to 1 barrel. 
-- 4 exceeded the criteria by 1 to 2 barrels. 
-- 3 exceeded the criteria by 3.1 or more barrels. 

While these wells exceed the initial qualifying criteria of 
I S 271.803(b), it is arguable that the crude oil production 

from these wells is still de minimis. At another company 
the draft report cites 9 wells where excess production 
"ranged" from 3.6 to 28.6 barrels per day. Yet there is no 
indication whether most of these wells clustered near the 
de minimis end of this range, were evenly distributed, OK 
clustered at the high end. Similarly, the report states 
that New Mexico records show 6 wells where oil production 
exceeded the sliding scale criteria by 4.5 to 40.7 barrels, 
without any detailed break-out of amounts within that range. 
Thus, it is possible that few of the wells referred to 
exceed amounts that are arguably de minimis. - 

The point is this: the Commission struck a balance 
when it set the standard 'for initial and for continuing 

; qualification in Order No. 44. It could have set any 
standard as long as only de minimis associated oil production 
was permitted. We believethe Commission could have chosen 

42 

, 
‘:t’ 



APPENDIX I APPENDIX I 

initial qualifying criteria that permitted greater oil 
production than the criteria actually chosen, and that this 
hypothetically higher standard would have been easily 
defensible. A 5 barrel, or even a 10 barrel per day 
limit is still arguably de minimis. The Commission obvious- 
ly intended to adhere tothe de minimis standard and said 
as much in Order NO. 44 (see p.3, su ra), but the Commission 
struck a balance, making mtial qua i -h ication more stringent 
than it had to in order to ease the administrative burden 
attendant on subsequent monitoring. 

The draft report at 11-12 makes little of the adminis- 
trative burden that the Commission sought to ease by the 
‘continuing qualification procedures of Order No. 44. We 
note, however, that although stripper wells account for 
'only approximately 4.33 percent of U.S. production (GAO’S 
~figure), the stripper well category accounts for over 38 
‘percent of NGPA filings at the FERC, with over 67,000 
filings received as of August 1982. Although the monitoring 
‘burden the Commission eased by the continuing qualification 
system it adopted in Order No. 44 may be considered small in 
individual cases, the cumulative reduction in unnecessary 
paperwork both on the industry and on the agency is greater. 
Considerations of administrative necessity may be a basis 
for finding implied authority for an administrative approach 
,not explicitly provided in a statute. Alabama Power Co. v. 
iCostle, 636 F.2d 323, 358 (D.C. Cir. 1979). Further, the 
i-report at 12 concurs with the Commission that concurrent 
~increases in crude oil and natural gas are the most common 
(occurrence. Thus, both bases for the system adopted in 
Order No. 44 -- the administrative burden consideration 
and the belief that increased oil production will usually 
trigger disqualification because of increased gas production 

LB are eminently reasonable. 

An agency’s construction of a statute which it implements 
is entitled to judicial deference, and its construction 
should be followed unless there are “compelling indications” 
that it is wrong, CBS, Inc. v. F.C.C., 453 U.S. 367, 382 (19811, 
and its construction should be overturned only if c.learly 

~ wrong or unreasonable. . Red Lion Broadcasting Co. v. 
IF.C.C., 395 U.S. 367. 3 (1969) . The Commission's sectcon 
11 mgulations are clearly.not unreasonable. Also, when 
I the administrative interpretation, as here, “involves a 
(contemporaneous construction of a statute by the men 
I charged with setting its machinery in motion, of making 
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the parts work efficiently and smoothly, while they are 
yet untried and new," this deference is especially due. 
Power Reactor Co. v. Electricians, 367 U.S. 396, 408 (1961), 
quoting from Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294, 315 (1933). This rule has been 
my well established with respect to the Commission's 
interpretation of the various provisions of the NGPA, and 
the same deference is due the Commission's interpretation 
Of section 108 in Order No. 44. See, e.g., Ohio Association 
of Community Action Agencies v. FxR.C., 654 F.2d 811, 
822 (D.C. Cir. 1981), Ecee, Inc. v. F.E.R.C., 645 F.2d 
339, 360 (5th Cir. 1981), Petrolite Corporation v. F.E.R.C., 
567 F.2d 664, 666 (8th Cir. 1981). Columbia Gas Development 

%%ki"ieEi~i,"~k~ 
651 F.2d 1146, 1155 (5th Cir. 1981), 

F E R C . . . 
ch. 1981). 

=, 642 F.2d 780, 783, n.3 (5th 

Moreover, the Commission based its regulations on the 
assumption that increased oil production would almost always 
be accompanied by an increase in gas production, which would 
cause a well to lose its stripper well status. This is not 
an unreasonable assumption. The regulation is not unreason- 
able, therefore, simply because the assumption on which it 
is based does not prove true in some cases. 

~ 
The draft report also takes issue with an interpretation 

letter of the Commission's General Counsel to Mobil Oil 
~ Corporation, dated October 27, 1980. The letter at page 2, 
’ however, merely interprets S 271.803(b) which defines non- 

associated natural gas as: 

. ..gas produced from a well which a jurisdictional 
agency determines produced an average number of 
barrels of crude oil er p production period upon 
which the determination is based, which does not 
exceed the number of barrels in accordance with the 
following table. 

(Emphasis supplied; See table of sliding scale criteria, 
- supra, at 3). 

The General Counsel advised Mobil iilat his interpretation of 
Order No. 44 and 9 271.803(b) was that withdrawal applications 
were not necessary if oil production subsequently exceeded 
the sliding scale criteria used for the initial qualification. 
This is what is objectionable to the authors of the draft 
report. Yet as we have seen, the objection amounts to little 
more than second-guessing a matter entrusted to the Commission’s 
discretion. Stripper well gas is natural gas "determined 
in accordance with section 503 to be nonassociated..." 
(emphasis supplied) NGPA Section 108(b)(l). Section 503 
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focuses on the determination process and the Commission’s 
authority to reverse and review jurisdictional agency 
determinations by a finding that they were not supported by 
substantial evidence. (Section 503(b)). In keeping with 
this focus on the determination process in the statute, the 
sliding scale criteria in S 271.803(b) is only applied to 
the go-day production period in which the stripper well 
determination is based, as the General Counsel advised Mobil. 

The Canmission.acted within its discretion to focus 
the initial stringent criteria on the determination stage. 
The administrative efficiency concern and the fact that 
increased gas production is a usual concomitant to increased 
oil production are reasonable bases for the Commission’s rule. 

‘II. “Recognized Enhanced Recovery Techniques. * 

When production from a stripper well exceeds an average 
of 60 Mcf per production day, NGPA section 108(b)(2) 
requires that the Commission shall, by rule, provide that 
such natural gas may continue to qualify if the increase 
waa the result of the application of recognized enhanced 
recovery techniques. 

The Conference Report explain8 that the objective of 
the “enhanced recovery” language is “to insure that the 
producer doer not have a built-in incentive to limit the 
production from a given well to an average of 60 Mcf per 
day.’ (H.R. Rep. No. 1752, 95th Cong., 2d Seas. 89 (1978)). 
Other than thin gloBa in the Conference Report, thete ie no 
indication in the NGPA of how to define or interpret the 
term *recognized enhanced recovery technique.” There ia a 
corollary to the rule that one must listen attentively to 
what a statute rays: One muat also listen attentively to 
what it does not say. (Frankfurther, Some Reflection8 on 
the Reading of Statutes, in 3 Sutherland, Statutory Construc- 
tion 409 419 (1914)) Since the NGPA is silent regarding 
the def i;ition of “rekognized enhanced recovery techniques,” 
the broad authority expressly granted in section 501 empowers 
the Commission to define this term, 

The Commission exercised its definitional authority in 
Order No, 44 by providing that: 

. . . any enhanced recovery technique6 which increase 
I the rate of production of gae from a well shall 

generally qualify aa recognized enhanced recovery 
i 

G$O note: Ime subject of recognized enhanced recovery techniques ham bean 
I deleted fran the final report. See page 1C. 
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techniques.. . normal completion operations performed 
within two years of the initial completion do not 
qualify as recognized enhanced recovery techniques... 

The Commission also stated that: 

With respect to what constitutes a "normal well 
completion operation,"... such operations may differ 
from State to State due to geological differences in 
the producing reservoirs, For this reason...the 
jurisdictional agency shall define the term "normal 
well completion operation"... 

FERC Stat. & Reg., Regulations Preambles ll 30,079 at 30,501. 

This is codified at S 271.803(a) of the Commission's regulations. 

The draft report at page 15 asserts that "FERC's definition, 
however, allows normal well maintenance actions -- which... 
experts do not recognize as enhanced recovery techniques -- 
to qualify..." The Commission's regulations expressly 
state, however, that "[nlormal well maintenance, repair, 
or replacement of equipment or facilities does not qualify 
as enhanced recovery techniques." 18 C.F.R. S 271.803(a). 

The draft report at pages 16-17 lists certain actions which 
have been submitted as enhanced recovery techniques and 
which "experts" contacted by GAO have indicated were only 
normal well maintenance. The list includes acidization, 
fracturing, installation of gas line compressor, removal or 
replacment of tubing , pumping unit installation to remove 
hydrocarbons, use of surfactant, installation of intermitter, 
and wellbore and tubing cleanout. What the GAO report 
ignores is that a determination whether an action is an 
enhanced recovery technique or a normal well maintenance 
technique is not ordinarily made in the abstract as a 
matter of academic expert judgment outside of the context 
of a jurisdictional agency determination. Rather it is a 
concrete practical call made by the appropriate jurisdictional 
agency experts in the context of their local situation. 

Section 503 of the NGPA authorizes the jurisdictional 
agency to make initial well determinations at the local 
level. In Order No. 44-A, the Commission stated that 
section 503 makes it clear that: 

C 

because of the many factors indigenous to each 
locale, determinations of normal well completion 
operations should be done on a state by state 
basis. 
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The Commission is of the position that the juris- 
dictional agency may reach its determination of what 
constitutes a “normal completion operation” either 
by adopting a general definition of the term based 
on factors indigenous to that state or by determin- 
ing what constitutes a normal completion operation 
on a case-by-case basis for each particular well. 
In either case as long as the determination is based 
upon substantial evidence the Commission will defer 
to the jurisdic.tional agency’s exercise of its expert 
judgement. 

Rather than engaging in a kind of “battle of experts” with 
GAG experts in one camp, and jurisdictional agency experts 
in another, the key to assessing the legality of the 
Commission’s review of “enhanced recovery” determinations 
is to determine whether they are based on substantial 
evidence in the record. Although the draft report at 15 
alleges that “FERC’s definition of recognized enhanced 
recovery techniques [is] inconsistent with NGPA require- 
ments,” this allegation is misdirected because the 
S271.803(a) definition expressly, excludes normal well 
ma in tenance. GAG’s allegation should have been that 
Commission review of jurisdictional agency determinations 
of recognized enhanced recovery techniques is flawed because 
the determinations were made on less than substantial 
eYidence. 

The substantial evidence test is found at NGPA sec- 
on 503(b)(l) (A) and requires the Commission to reverse a 
rirdictional agency determination if: 

(A) it makes a finding that such determination is 
not supported by substantial evidence in the record 
upon which such determination was made.., 

The substantial evidence test has been borrowed from the 
courts and there are various refinements of what it means, 
It has variously been described as something less than the 
weight of the evidence, Consolo v. Federal Maritime 
Commission, 383 U.S. 607, 620 (1966); more than a mere 
scintilla of evidence, Bra v. U.S 

V’ 
515 F.2d 1383 (Ct. Cl. 

1975) 1 and such relevant ev ence as a reasonable mind 
might accept as adequate to support a conclusion, 
John W. McGrath Corp. v. Hughes, 264 F.2d 314 (2d Cir.), cert. 
denied, 360 U.S. 931 (1959). 

For our purposes, the Conference Report Statement on 
the subject should be given great weight: 

The conferees have followed the traditional defini- 
tion of substantial evidence review; that is there is 
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no intention to allow the Commission to “second guess” 
the agency by independently weighing the evidence 
and reverring the agency’s determination as if the 
initial responsibility to make the determination were 
placed within the Commission. 

H.R. Rep. No. 1752, 95th Cong, , 28 Sess. 118 (1978). 

Thus, the conference report suggests great weight 
should be given the jurisdictional agency’s assessment of 
the evidence. When coupled with the fact that “substantial 
evidence’ does not have to be a preponderance of the evidence 
but simply adequate to support a conclusion, the Commission’s 
treatment of recognized enhanced recovery technique determina- 

I tions is seen to be reasonable and appropriate. When a 
jurisdictional agency, fully aware of the factors indigenous 
to its local 

8 
, makes an enhanced recovery determination, 

its expertis , even if it is a minority view, may well 
constitute substantial evidence, since the substantial 
evidence test does not require that the weight of the 
evidence support that view. See Consolo, supra. 

Finally, the Commission’s system of defining and 
implementing the “recognized enhanced recovery technique” 
exception in section 108 is entitled to deference and can be 
overturned only if clearly wrong or unreasonable. See, 
zk.&edeLion Broadcasting Co., suyra. It is emin?ly 

bl for the Commission to re y on the expertise of 
those familiar with factors indigenous to their- locale, 
particularly since the conference report points in this 
direction. The test does not turn on finding more experts 
to support one side rather than the other. Instead, one 
must focus on whether, given indigenous factors affecting 
the well or the locale, the jurisdictional agency’s deter- 
mination was based on substantial evidence. This draft 
report does not focus on this test. 

In an analogous discussion regarding the proper inter- 
pretation of *recognized conservation practices” the Fifth 
Circuit U.S. Court of Appeals has stated: 

Congress declared that the stripper 
well’s average daily production must 
be at its maximum efficient rate of 
flow, determined in accordance with 
recognized conservation practices... 
This is a clear directive to respect 
and rely on state agency determina- 
tions of what constitutes recognized 
conservation practices. 

~ Ecee, Inc. v. F.E.R.C., 645 F.2d 339, 356 (1981). (emphasis 
~ in original). 
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This further supports the Commission’s practice, consistent 
with its section 501 a’nd 503 authority, of deferring to 
jurisdictional agency expertise in weighing recognized 
enhanced recovery technique determinations for a par titular 
locale. 
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NewYork 967 1.3 

ChiO 8,107 11.4 

pennsylvania 7,000 9.8 

west Virginia 17,523 24.7 

Numb of 4 of 5108 
9108 well8 wellr in U.S. 

1,928 2.7 

Attachmnt B 

Avg. MflY y 
Oil Prod-1980 
(BP W/D) 

1.1 

0.5 

1.7 

0.3 ' 

0.4 

Trble I 

Monthlyon 
lease basis 

Annual on 
lease basis 

Annualonwell 
bssis 

No mandat.oq 
reports 

Annual onwell 
or lease basis 

lJ ~CXII me oil ard Gas Canpact Bulletin, Volume XL, Number 2, Deader 1981 
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PHILLIPS PETROLEUM COMPANY 
BARTLESVILLE. OKLAHOMA 74004 918 861.6000 

L' 

QAS AND QAS LIOUIDS GROUP 

October 22, 1982 

United States General Accounting Office 
Resources, Community and Economic 
Development Division 
Washington, DC 20548 

Attention: F. Kevin Boland 
Senior Associate Director 

Re: GAO’s Draft Report 
Entitled: “FERC ’ s 
Administration of NPGA 
Price Controls” 

Gentlemen: 

Your office, by letter dated October 12, 1982, forwarded to Phillips Petroleum 
Company a paragraph from the subject report and invited comments thereon. 

We would like to point out that of the nine wells discussed in the paragraph, 
the production from two of the wells is not sold but is returned to the lease 
for pressure maintenance. The gas from another of the nine wells is being 
vented, inasmuch as an economical connection to the sales line could not 
be made even at stripper prices. Therefore, we cannot agree with the revenue 
fkgures stated therein. Further, any sales prices would be on the basis 
of cents or dollars per MMBtu rather Mcf. 

We think the report language should recognize the wells In question fully 
qoallfied as stripper wells and that the increase in the oil production 
occurred only after the qualifying period. While it is recognized that such 
ah increase may occasionally occur , we believe that continued monitoring 
akter the qualifying period of the sliding scale limit would be an unwarranted 
bbrden on the industry and the state and federal jurisdictional agencies. 

the FERC recognized this burden in its Order No. 44 declining 
impose such a requirement. 

Very truly yours, 

PHILLIPS PETROLEUM COMPANY 

,yY . . 
W)3G: lr 

51 



APPENDIX III APPENDIX III 

October 25, 1982 

Mr. F. Kevin Boland 
Senior Associate Director 
Resources, Community and 

Economic Development Division 
U. S. General Accounting Office 
Washington, D.C. 20548 

Re: Draft of a Proposed Report 
"FERC's Administration of NGPA Price Controls" 

Dear Mr. Boland: 

Thank you for your letter of October 12, 1982, in which 
you requested Mitchell Energy Corporation to review and 
comment on an excerpt from a General Accounting Office 
draft report entitled "FERC's Administration of NGPA 
Price Controls". Mitchell appreciates being afforded 
the opportunity to comment on this excerpt and I hope 
that the following will be of assistance to you in 
finalizing your report. 

The statistics shown in the excerpt, although accurate, 
tend to be very misleading in two respects. First, 
as written, the excerpt leads the reader to believe that 
29 percent of Mitchell's stripper wells exceeded the 
FERC's sliding scale criteria for the oil production 
applicable for initial qualification. In fact, as of 
May 1981, Mitchell had 484 stripper wells, only 62 
(12.8%) of which had any crude oil production. Of 
these 484 wells, only 18 (3.72%) had crude oil production 
that exceeded in that reporting month the initial 
sliding scale criteria established by the FERC. 

It should be noted that an examination of our most recent 
data on these 62 wells reveals that only 8 (1.65% of the 
May 1981 total of 484 stripper wells) currently have oil 
production that exceeds the FERC sliding scale criteria. 
Further, 6 of these wells (75% of the 8) were over the initial 
criterion by less than one barrel per day. 

Second, the excerpt from the draft report leads the reader 
to assume that, because 18 wells exceeded the FERC sliding 
scale criteria for oil production, some violation of the 
FERC regulations may exist. This is not the case. 
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In its Final Rule - Order No, 44 (issued August 22, 1979, in 
Docket No. RM79-73) the FERC stated that it would not 
adopt recommendatio;s that written notice be given ifoil 
production exceeded the sliding scale criteria "because of 
[its] concern about both the practical difficulties inherent 
in monitoring oil production and the administrative burden 
it would impose." With this statement, subsequently con- 
firmed in an October 27, 1980 Office of General Counsel 
letter opinion to Mobil Oil Corporation, the FERC recognized 
that the amount of oil produced in conjunction with natural 
gas fluctuates both up and down and in no way can be con- 
sidered as a constant flow. Had the FERC required notices 
of disqualification each time a well exceeded the criteria, 
producers would have had to disqualify, requalify, disqualify, 
etc., every time the oil production fluctuated the other way. 
The burden of thin amount of potential paperwork,is clearly 
unjustified, particularly in view of the fact that, in 
Mitchell's case, only 1.65% of its stripper wells fall into 
this category. 

fl271.82(b] of the Commission's regulations incorporates this 
policy through a definition of "nonassociated natural gas" 
which limits use of the sliding scale criteria to the initial 
go-day qualifying period. Although oil production may increase 
beyond the FERC sliding scale criteria from time to time 
subsequent to qualification as a stripper well, such criteria 
is not then applicable. 

~ Accordingly, we recommend that the excerpt be revised to 
I read as indicated in the attachment to this letter. Should 
~ you require any additional information, please do not 
I hesitate to contact me. 

i Attachment 
! AWN:nw 
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Propored Revirion 

, 
APPWDIX III 

At the recond company we examined all 62 of ite 
rtripper wellr with oil production (the company'6 
total atripper well inventory being 484 wells). We 
found at the time of our audit that 18 (29 percent of 
stripper welle with oil production and 3.7 percent of 
all stripper wellrr) had oil production in excess of 
FERC’e eliding scale criteria applicable for initial 
qualification. Of the 18, the average daily production 
of 

-- 11 exceeded the criteria by amounts up to 1 barrel. 

-- 4 exceeded the criteria by 1 to 2 barrels. 

VW '3 exceeded the criteria by 3.1 or more barrels. 

(308526) 
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