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Foreword 

This is Volume II of Principles of Federal Appropriations Law, second 
edition. Publication of this volume continues our process of revising 
and updating the first (1982) edition of the “Red Book” and reissuing 
it in what will ultimately be a 4-volume looseleaf set. Volumes I and II 
supersede all of the completed chapters of the first edition except 
Chapters 11 and 12, which will be renumbered and covered ln Volume 
III. The fourth and final volume will cover material not included in the 
fust edition. 

As we noted in our first volume, our objective in Principles is to 
present a basic reference work covering those areas of law in which 
the Comptroller General renders decisions and which are not covered 
in other GAO publications. We measure our success ln this endeavor 
by Principles’ day-to-day utility to its federal and nonfederal audience. 
In this regard, we appreciate the many comments and suggestions we 
have received to date, and hope that our publication will continue to 
serve as a useful reference. 

1 James F. Hinchman 
General Counsel 

December 1992 
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“I was gratified to be able to answer promptly, and 1 did. I said I didn’t know.” 

Mark Twain 
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Availability of Appropriations: Amount 

A. Introduction The two preceding chapters have discussed the purposes for which 
appropriated funds may be used and the time limits within which they 
may be obligated and expended. This chapter will discuss the third 
major element of the concept of the “legal availability” of 
appropriations-restrictions relating to amount. It is not enough to 
know what you can spend appropriated funds for and when you can 
spend them. You must also know how much you have available for a 
particular object. 

In this respect, the legal restrictions on government expenditures are 
different from those governing your spending as a private lndlvldual. 
For example, as an individual, you can buy a house and finance it with 
a mortgage that may run for 25 or 30 years. Of course you don’t have 
enough money to cover your full legal obligation under the mortgage. 
You sign the papers on the hope and assumption that you will 
continue to have an income. If your income stops and you can’t make 
the payments, you lose the house. The government cannot operate 
this way. The main reason why is the Antideficiency Act, discussed in 
Section C. 

Under the “separation of powers” doctrine established by the 
Constitution, Congress makes the laws and provides the money to 
implement them; the executive branch carries out the laws with the 
money Congress provides. Under this system, Congress must have the 
“final word” as to how much money can be spent by a given agency or 
on a given program. In exercising this power, Congress may give the 
executive branch considerable discretion within broad limits, but it is 
ultimately up to Congress to determine how much the executive 
branch can spend. In applying this theory to the day-to-day operations 
of the federal government, it should be readily apparent that 
restrictions on purpose, tie, and amount are very closely related. 
Again, the Antideficiency Act is one of the primary “enforcement 
devices.” Its importance is underscored by the fact that it is the only 
one of the funding statutes to include both civil and criminal penalties 
for violation. 

If the Antideficiency Act’s prohibition against overobllgatmg or 
overspending an appropriation is to be at all meardngful, agencies 
must be restricted to the appropriations Congress provides. The rule 
prohibiting the unauthorized “augmentation” of appropriations, 
covered in Section E, is thus a crucial complement to the 
Antideficiency Act. 
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While Congress retains, as it must, ultimate control over how much an 
agency can spend, it does not attempt to control the disposition of 
every dollar. We began our general discussion of administrative 
discretion in Chapter 3 by quoting Justice Holmes’ statement that 
“some play must be allowed to the joints if the machine is to work.” 
Thii is fully applicable to the expenditure of appropriated funds. An 
agency’s discretion under a lump-sum appropriation is discussed in 
Section F. 

B. Types of 
Appropriation 
Language and the 
Concept of 
Earmarking 

Congress has been making appropriations since the beginning of the 
Republic. Over the course of this time, certain forms of appropriation 
language have become standard. This section will point out the more 
commonly used language with respect to amount. 

Congress may wish to specifically designate, or “earmark,” part of a 
more general ltip-sum appropriation for a particular object, as 
ehher a maximum, a miniium, or both.’ For simplicity of illustration, 
let us assume that we have a lump-sum appropriation of $1,000 for 
“smoking materials” and a particular object within that appropriation 
is “Cuban cigars.” 

lf the appropriation specifies “not to exceed” $100 for Cuban cigars 
or “not more than” $100 for Cuban cigars, then $100 is the maximum 
available for Cuban cigars. 64 Comp. Gen. 263 (1985).2A specitically 
earmarked maximum may not be augmented with funds from the 
general appropriation. 

Statutory transfer authority will permit the augmentation of a “not to 
exceed” earmark in many, but not all, cases. In 12 Comp. Gen. 168 
(1932) it was held that general transfer authority could be used to 
increase maximum earmarks for personal services, subject to the 
percentage limitations specified in the transfer statute. The decision 
pointed out that if the personal services earmark had been a separate 
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line-item appropriation, the transfer authority would clearly apply. I>. 
at 170. Also, the transfer authority was remedial legislation designed 
to mitigate the impact of reduced appropriations. Somewhat similarly, 
in 36 Comp. Gen. 607 (1957), funds transferred to an operating 
appropriation from a civil defense,appropriation could be used to 
exceed an administrative expense limitation in the former which had 
been calculated without including the increased administrative 
expenses the added civil defense functions would entail. However, in 
33 Comp. Gen. 214 (1953) the Comptroller General held that general 
transfer authority could not be used to exceed a maximum earmark 
on an emergency assistance program where it was clear that 
Congress, aware of the emergency, intended that the program be 
funded only from the earmark. See also 18 Comp. Gen. 211(1938). 

Under a “not to exceed” earmark, the agency is not required to spend 
the entire amount on the object specified. See, e.g., Brown v. 
Ruckelshaus, 364 F. Supp. 258,266 (C.D. Cal. 1973) (“the phrase 
‘not to exceed’ connotes limitation, not disbursement”). If, in our 
hypothetical, the entire $100 is not used for Cuban cigars, 
unobligated balances may-within the time Iimits for obligation-be 
applied to other unrestricted objects of the appropriation. 31 Comp. 
Gen. 578,579 (1952); 15 Comp. Dec. 660 (1909); B-4568, June 27, 
1939. 

If later in the fiscal year a supplemental appropriation is made for 
“smoking materials,” the funds provided in the supplemental may not 
be used to increase the $100 maximum for Cuban cigars unless the 
supplemental appropriation act so specifies. See Section D of this 
chapter. 

Words like “not to exceed” are not the only way to establish a 
maximum Iimitation. If the appropriation includes a specific amount 
for a particular object (such as “For Cuban cigars, $lOO”), then the 
appropriation is a maximum which may not be exceeded. 36 Comp. 
Gen. 526 (1957); 19 Comp. Gen. 892 (1940); 16 Comp. Gen. 282 
(1936). 

Another device Congress has used to designate earmarks as maximum 
limitations is the following general provision: 

“Whenever in this Act, an amount is specified within an appropriation for particular 
purposes or objects of expenditure, such amount, unless otherwise specified, shall be 
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considered as the maximum amount that may be expended for said purpose 01 object 
rather than an amount set apart exclusively therefor.“” 

By virtue of the “unless otherwise specsed” clause, the provision 
does not apply to amounts within an appropriation which have their 
own specific earmarking “words of limitation” such as “exclusively.” 
31 Comp. Gen. 578 (1952). 

If ~a lump-sum appropriation includes several particular objects and 
provides further that the appropriation “is to be accounted for as one 
fund” or “shall constitute one fund,” then the individual amounts are 
not limitations, the only limitation being that the total amount of the 
lump-sum appropriation cannot be exceeded. However, individual 
items within that lump-sum appropriation that include the “not to 
exceed” language will still constitute maximum limitations. 22 Comp. 
Dec. 461 (1916); 3 Comp. Dec. 604 (1897); A-79741, August 7, 
1936. The “one fund” language is still occasionally encountered, but 
has become uncommon. 

If Congress wishes to specify a minimum for the particularobject but 
not a maximum, the appropriation act may provide “Smoking 
materials, $1,000, of which not less than $100 shall be available for 
Cuban cigars.” B-137353, December 3,1959. See also 64 Comp. Gen. 
388 (1985); B-131935, March 17, 1986. Ifthe phrase “not less than” 
is used, in contrast with the “not to exceed” language, portions of the 
$100 not obligated for Cuban cigars may not be applied to the other 
objects of the appropriation. 64 Comp. Gen. at 394-95; B-128943, 
September 27,1956. 

Another phrase Congress often uses to earmrirk a portion of a 
lump-sum appropriation is “shall be available.” There are variations. 
For example, our hypothetical $1,000 “smoking materials” 
appropriation may provide that, out of the 5 1,000, $100 “shall be 
available” or “shall be available only” or “shall be available 
exclusively” for Cuban cigars. Still another variation is “$1,000, 
including $100 for Cuban cigars.” 

If the “shall be available” phrase is combined with the maximum or 
minimum language noted above (“not to exceed,” “not less than,” 

‘District ofColumbiaAppropriationsAet, 1992, Pub. L. No. 102-111, B 103,105 Stat. 559,667 
(1991). 
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etc.), then the above rules apply and the phrase “shall be available” 
adds little. See, e.g., B-137353, December 3, 1959. However, if the 
earmarking phrase “shah be available” is used without the “not to 
exceed” or “not less than” modifiers, the rules are not quite as fm. 

Cases interpreting the “shah be available” and “shah be available 
only” earmarks are somewhat less than consistent. The earlier 
decisions proclaimed “shall be available” to constitute a maximum 
but not a minimum (B-5526, September 14, 1939), although it could 
be a minimum if Congress clearly expressed that intent (B-128943, 
September 27, 1956). Later cases held the earmark to constitute both 
a maximum and a minimum which could neither be augmented nor 
diverted to other objects within the appropriation. B-137353, 
December 3, 1959; B-137353-O.M., October 14,1958. Another early 
decision held summarily that “shah be available only” results in a 
maximum which cannot be augmented. 18 Comp. Gen. 1013 (1939). 
More recent decisions, however, have expressed the view that the 
effect of “shall be available only”-whether it is a maximum or a 
minimum-depends on the underlying congressional intent. 53 Comp. 
Gen. 695 (1974); B-142190, March 23,196O. Applying this test, the 
earmark in 53 Comp. Gen. 695 was found to be a maximum; similar 
language was found to be a miniium which could be exceeded in 
B-142190 and in B-70933, March 1,1948. 

Thus, if the phrase “shah be available” may be said to contain an 
element of ambiguity, addition of the word “only” does not produce a 
plain meaning. The Claims Court, reviewing an authorization earmark 
for a Navy project known as RACER, commented: 

“[fit is not apparent from the language of the authorization ($45 million ‘is available 
only for’) that Congress necessarily mandated the Navy to spend all $45 million on 
the RACER system. Rather, Congress may have merely intended to preclude the Navy 
from spending that $45 million on any other activities, &, the money would be 
forfeited if not spent on the RACER system.” 

Solar Turbines, Inc. v. United States, 23 Cl. Ct. 142, 158 (1991). 

Use of the word “exclusively” is somewhat more precise. The 
earmark “shah be available exclusively” is both a maximum which 
cannot be augmented from the general appropriation, and a miniium 
which cannot be diverted to other objects within the appropriation. 
B-102971, August 24,195l. Once again, however, clearly expressed 
congressional intent can produce a different result. B-l 13272-O.M., 
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May21, 1953; B-111392-O.M., October 17, 1952 (earmark held to be 
a minhnum only in both cases). 

Similarly, the term “including” has been held to establish both a 
maximum and a minimum. A-99732, January 13,1939. As such, it 
cannot be augmented from a more general appropriation (19 Comp. 
Gen. 892 (1940)), nor can it be diverted to other uses withht the 
appropriation (67 Comp. Gen. 401 (1988)). 

To sum up, the most effective way to establish a maximum (but not 
minimum) earmark is by the words “not to exceed” or “not more 
than.” The words “not less than” most effectively establish a 
minimum (but not maximum). These are ah phrases with well-settled 
plain meanings. The “shah be avaitable” family of earmarkhtg 
language presumptively “fences in” the earmarked sum (both 
maximum and minhtmm), but is more subject to variation based upon 
underlying congressional intent. 

Our discussion thus far has centered on the use of earmarkhrg 
language to prescribe the amount available for a particular object. 
Earmsrking language may also be used to vary the period of 
availability for obligation. An ihustrative case is B-23171 1, March 28, 
1989 (appropriation provision earmarked portion of lump sum to 
remain available for an additional fiscal year, but was neither 
maximum nor minimum limitation on amount available for particular 
object). 

Finally, earmarking language may be found in authorization acts as 
well as appropriation acta. The same meanings apply. Several of the 
cases cited above involve authorization acts, a, 64 Comp. Gen. 388 
(1985) and B-131935, March 17,1986. 
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C . The Antideficiency 
Act 

1. Introduction and 
Overview 

The so-called Antideiiciency Act is one of the major laws ln the 
statutory pattern by which Congress exercises its constitutional 
control of the public purse. It has been termed “the cornerstone of 
Congressional efforts to bind the Executive branch of government to 
the limits on expenditure of appropriated fundsn4 

As with the series of funding statutes as a whole, the Antideficiency 
Act dld not hatch fully grown but evolved over a period of time in 
response to various abuses. As we noted in Chapter 1, as late as the 
post-Civil War period, it w+s not uncommon for agencies to incur 
obligations ln excess of or in advance of appropriations. Perhaps most 
egregious of all, some agencies would spend their entire 
appropriations during the fust few months of the fiscal year, continue 
to incur obligations, and then return to Congress for appropriations to 
fund these “coercive deficiencies.“5 These were obligations to others 
who had fulilled their part of the bargain with the United States and 
who now had at least a moral-and in some cases also a legal-right to 
be paid. Congress felt it had no choice but to fulfill these 
commitments, but the frequency of deficiency appropriations played 
havoc with the United States budget. 

The congressional response to abuses of this nature was the 
Antideflciency Act. Its history ls summarized ln the following 
paragraphs? 

“Control in the execution of the Government’s budgetary and fqancial programs is 
based on the provisions of section 3679 of the Revised Statutes, as amended. ., 
commonly referred to as the Antideficiency Act. As the name implies, one of the 
principal purposes of the legislation was to provide effective control over the use of 
appropriations so as to prevent the incurring of obligations at a rate which will lead to 
deficiency (or supplemental) appropriations and to fix responsibility on those 

‘Hopkins & Nuti, The Anti-Deficiency Act (Revised Statute 3679) and Fknding Federal 
Contracts: An Analysis. 80 MO. L. Rev. 51,513 (1978). 

‘lj. at 57-58; Louis &her, Presidential Spending Power 232 (1975). 

eSaurce: Senate Committee on Government Operations, Financial Management in the Federal 
Government, S. Doe. No. 11,87tb Gong., I&Sew. 45-46 (1961). The statute iscited as ‘s-&ion 
3679 of the Revised Statutes,” a desigxation that is now obsolete. 
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off%Yals of Government who incur deficiencies or obligate appropriations without 
proper authorization or at an excessive rate. 

“The original section 3679 was derived from legislation enacted in 1870 [ 16 Stat. 
2511 and was designed solely to prevent expenditures in excess of amounts 
appropriated. In 1905 133 Stat. 12571 and 1906 134 Stat. 481, section 3679. was 
amended to provide specific prohibitions regarding the obligation of appropriations 
and required that certain types of appropriations be so apportioned over a fwal year 
as to ‘prevent expenditures in one portion of the year which may necessitate 
deficiency or additional appropriations to complete the service of the fmcal year for 
which said appropriations are made.’ Under the amended section, the authority to 
make, waive, or modify apportionments was vested in the head of the department or 
agency concerned. By Executive Order 6166 of June 10,1933, this authority was 
transferred to the Director of the [Office of Management and Budget]. 

“During and following World War II, with the expansion of Government functions and 
the increase in size and complexities of budgetary and operational problem& 
situations arose highlighting the need for more effective control and conservation of 
funds. In order to effectively cope with these conditions it was necessary to seek 
legislation clarifying certain technical aspects of section 3679 of the Revised Statutes, 
and strengthening the apportionment procedures, particularly as regards to agency 
controlsystems. Section 1211 of the General Appropriation Act, 1951 164 Stat. 7651, 
aminded section 3679 to provide a basis for more effective control and 
economical use of appropriations, Following a recommendation of the second Hoover 
Commission that agency allotment systems should be simplified, Congress passed 
legislation in 1956 [70 Stat. 7831 further amending section 3679 to provide that each 
agency work toward the objective of fmancing each operating unit, at the highest 
practical level, from not more than one administrative subdivision for each 
appropriation or fund affecting such unit. In 1957 171 Stat. 4401 section 3679 was 
further amended, adding a prohibition against the requesting of apportionments or 
reapportionmentS which indicate the necessity for a deficiency or supplemental 
estimate except on the determination of the agency head that such action is within the 
exceptions expressly set out in the law. The revised Antideficiency Act .serves as the 
primary foundation for the Government’s administrative control of funds systems.” 

In its current form, the law prohibits 

1. Making or authorizing an expenditure from, or creating or 
authorizing an obligation under, any appropriation or fund in excess 

of the amount available in the appropriation or fund unless authorized 
by law; 

2. Involving the government in any contract or other obligation for the 
payment of money for any purpose in advance of appropriations made 
for such purpose, unless the contract or obligation is authorized by 
law; 
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3. Accepting voluntary services for the United States, or employing 
personal services in excess of that authorized by law, except in cases 
of emergency involving the safety of human life or the protection of 
property; and 

4. Making obligations or expenditures in excess of an apportionment 
or reapportionment, or in excess of the amount permitted by agency 
regulations.’ 

Subsequent sections of this chapter will explore these concepts in 
detail. However, the fiscal principles inherent in the Antideficiency Act 
are really quite simple. The idea is to “pay as you go.” Government 
officials are warned not to make payments-or to commit the United 
States to make payments at some future time-for goods or services 
unless there is enough money in the “bank” to cover the cost in full. 
The “bank,” of course, is the available appropriation. 

The combined effect of the Antideficiency Act, in conjunction with the 
other funding statutes discussed throughout this publication, was 
summarized in a 1962 decision. The summary has been quoted in 
numerous later Antideficiency Act cases and bears repeating here: 

“These statutes evidence a plain intent on the part of the Congress to prohibit 
executive oflken, unless otherwise authorized by law, from nukbq contracts 
involving the Government in obligations for expenditures or liabilities beyond those 
contemplated and authorized for the period of availability of and within the amount of 
the appropriation under which they are nude; to keep all the departments of the 
Govemnwn~, in the matter of incurring obligations for expenditures, within the limits 
and purposes of appropriations annually provided for conducting their lawful 
functions, and to prohibit any oflicer or employee of the Govenunent from bwolving 
tbe Government in any contract or other obligation for the payment of nioney for any 
purpose, in advance of appropriations made for such purpose; and to restrict the we 
of annual appropriations to expenditures required for the service of the particular 
fLscalyear for which they are made.” 42 Camp. Gen. 272,275 (1962). 

‘Id. at48; 5131361, May9,1957. ~erdlscussionfromvaryingperjpfftiv~willbefoundin 
U-6 following sources: Elms, Rolke H., 8tat”tory Restrictions on Fu”di”S of Government 
w, 10 Public Contract Law Journal 254 (Dec. 1978); Faster, Herbert II., and Christian 
Voh, The Antideficiency Act: Constitutional Control Gone Astray. 11 Public Contract Law 
Journal 155 (No. 1, Nov. 1979); Frazier, Job” R., Cal., Use ofAnnual Funds with Ca”ditio”al, 
Option, or Indefmite Delivay Contracts, 8 A.F. JAG L. Rev. 50 (No. 2, Mar.-Apr. 1966); 
Hopldw Gary L., Major, and Lt. Co,. Robert M. Nutt, The Anti-Dei&“cy Act (Revised S&“&s 
3679) and Funding Federal Contra&z AnA”alysis, 80 Mil. L. Rev. 51(1978); Sprig& Wii 
3.. The Anti-Deliciency Act Comes to Life in U.S. Government Contracting, 10 National Contract 
Management Journal 33 (Water 1976-77). 
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To the extent it is possible to summarize appropriations law in a 
single paragraph, this is it. Viewed in the aggregate, the Antideficiency 
Act and related funding statutes “[restrict] in every possible way the 
expenditures and expenses and liabilities of the government, so far as 
executive offices are concerned, to the specific appropriations for 
each fiscal year.” Wilder’s Case, 16 Ct. Cl. 528,543 (1880). 

2. Obligationkkpenditure The key provision of the Antideficiency Act is 31 U.S.C. 9 1341(a)(l)? 
in Excess or Advance of 
Appropriations “(a)(l) An offker or employee of the United States Government or of the District of 

Columbia govenunent may not- 

‘(A) make or authorize an expenditure or obligation exceeding an amount available in 
an appropriation or fund for the expenditure or obligation; ore 

“(B) involve either government in a contract or obligation for the payment of money 
before an appropriation is made unless authorized by law.” 

Not only is section 134 1 (a)(l) the key provision of the Act, it was 
originahy the only provision, the others being added to ensure 
enforcement of the basic prohibitions of section 1341. 

The law is not limited to the executive branch, but applies to any 
“officer or employee of the United States Government” and thus 
extends to all branches. Examples of legislative branch applications 
are B-107279, January 9,1952 (Office of Legislative Counsel, House 
of Representatives); B-78217, July 21,1948 (appropriations to 
Senate for expenses of Office of Vice President); 27 Op. Att’y Gen. 
584 (1909) (Government printing Office). Within the judicial branch, 
it applies to the Administrative Office of the United States Courts. 
E&, 50 Comp. Gen. 589 (197.1). However, whether a federal judge is 
an officer or employee for purposes of 31 U.S.C. $1341(a)(l) appears 
to remain an open question, at least in some contexts. See Armster v. 
United States District Court, 792 F.2d 1423, 1427 n.7 (9th Cf. 1986). 

Some government corporations are also classified as agencies of the 
United States Government, and their officials are therefore “officers 

8Prior to the 1982 recodXc.ation of title 31 of the United States Code, tix Antideficiency Act 
consisted of9 lettered subsections ofwhat was then 31 U.S.C. B 665. The recodifrcslion 
scattered tie law among several new sections. To better show the relationship of the material, 
our orwdzatlon in this chapter retains the sequence of Ihe former subsections. 
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and employees of the United States.” To the extent they operate with 
funds which are regarded as appropriated funds, they too are subject 
to 31 U.S.C. § 1341(a)(l). E&, B-223857, February 27, 1987 
(Commodity Credit Corporation); B-135075-O.M., February 14,1975 
(Inter-American Foundation). It follows that section 1341(a)(l) does 
not apply to a government corporation which is not an agency of the 
United States Government. Q, B-175155, July 26, 1976 (Amtrak). 
These principles are, of course, subject to variation if and to the 
extent provided in the relevant organic legislation. 

There are two distinct prohibitions in section 1341(a)(l). Unless 
otherwise authorized by law, no officer or employee of the United 
States may make (or authorize the making of) an expenditure, or 
create or involve (or authorize the creation or involvement of) the 
United States in any contract or obligation to make future 
expenditures, in the absence of sufficient funds in the account to 
cover the payment or the obligation at the time it is made or incurred. 
Put another way, the two sets of prohibitions are concerned with 

l Making expenditures or incurring obligations in excess of available 
appropriations; and 

9 Making expenditures or incurring obligations in advance of 
appropriations. 

The distiiction between obligating in excess of an appropriation and 
obligating in advance of an appropriation is clear in the majority of 
cases, but can occasionally become blurred. For example, an agency 
which tries to meet a current shortfall by “borrowing” from (i.e., 
obligating against) the unenacted appropriation for the next tiscal 
year is clearly obligating in advance of an appropriation. E&., 
B-236667, January 26,199O. However, it is also ~obligating in excess 
of the currently available appropriation. Since both are equally illegal, 
determining precisely which subsection of 31 U.S.C. 5 1341(a) has 
been violated is of secondary importance. In any went, the point to be 
stressed here is that the law is violated not only if there are 
insufficient funds in an account when a payment becomes due. The 
very act of obligating the United States to make a payment when the 
necessary funds are not already in the account is also a violation of 31 
U.S.C. 5 1341(a). 

Note that the statute refers to overspending the amount available in an 
“appropriation or fund.” OMB Circular No. A-34 specifies: 
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“As used in this Circular, the phrase ‘appropriation or fund accounts’ refers to 
general fund expenditure accounts, special fund expenditure accounts, public 
enterprise revolving funds, intragovernmental revolving funds, managenlent funds, 
ttwt fund expenditure accounts, and trust revolving fund accounts. . .“e 

Thus, for example, the Antideficiency Act applies to Indian trust funds 
managed by the Bureau of Indian Affairs. However, the investment of 
these funds in certificates of deposit with federally insured banks 
under authority of 25 U&C. $162a does not, in GAO’S opinion, 
constitute an obligation or expenditure for purposes of 31 U.S.C. 
5 1341. Accordingly, overinvested trust funds do not violate the 
Antideficiency Act unless the overinvested funds, or any attributable 
interest income, are obligated or expended by the Bureau. 
B-207047-O.M., June 17,1983. GAO also views the Act as applicable 
to presidential and vice-presidential “unvouchered expenditure”~ 
accounts. B-239854, June 21,199O (internal memorandum). 

a. Exhaustion of an 
Appropriation 

When we talk about an appropriation being “exhausted,” we are 
really aUuding to any of several different but related situations: 

l Depletion of appropriation account (i.e., fully obligated and/or 
expended). 

l Similar depletion of a maximum amount specifically earmarked in a 
more general lump-sum appropriation. 

- Depletion of an amount subject to a monetary ceiling imposed by 
some other statute (usually, but not ahvays, the relevant program 
legislation). 

(1) Making further payments 

In simple terms, once an appropriation is exhausted, the making of 
any further payments, apart from using unexpended balances to 
liquidate valid obligations recorded against that appropriation, 
violates 31 U.S.C. 5 1341. When the appropriation is fully expended, 
no further payments may be made in any case. If an agency finds itself 
in this position, unless it has transfer authority or other clear statutory 
basis for making further payments, it has little choice but to seek 
deficiency or supplemental appropriations from Congress, and to 
a#rst or curtail operations as may be necessary. Q&61 Comp. Gen. 

gOMB ClrcularNo.A-34, l,-dons on Sw&et Emmion, PanIl, P 21.1 (August 1985). 
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661 (1982); 38 Comp. Gen. 501 (1959). If the appropriation account 
has expired but has not yet been closed, the agency has the alternative 
of asking Congress for authority to use current appropriations to 
liquidate the obligations, an option which may enable more prompt 
liquidation. B-123964, November 27, 1956. 

In many ways, the prohibitions in the Adequacy of Appropriations Act, 
41 USC. $ ll,parallelthoseof31 USC. $ 1341(a). Forexample,a 
contract in excess of the available appropriation violates both 
statutes. E.g., 9 Comp. Dec. 423 (1903). However, a contract in - 
compliance with 41 U.S.C. 5 11 can still result in a violation of the 
Antideficiency Act. Presumably, if a contract is entered into and there 
are sufficient funds available when the contract is signed, there is no 
violation of 4 1 USC. 5 11. The Antideficiency Act, however, 
anticipates a further development. Suppose there are sufficient funds 
available when a particular contract is signed, but during the period 
before payment becomes due, the agency makes a number of 
payments to other contractors or incurs a number of other 
obligations, all charged to the same appropriation account, and fmds 
it has nothing left to pay the contract in question. The Antideficiency 
Act is violated when the contract payment becomes due even though 
there was no violation when the contract was signed. 

To restate the point, the fact that the incurring of an obligation passes 
Antideficiency Act muster is no guarantee against future violations 
with respect to that obligation. Assessment of Antideficiency Act 
violations is not frozen at the point when the obligation is incurred. 
Certainly the Act is violated if there are insufficient unobligated 
balances to support the obligation at the time it is incurred. However, 
even if the initial obligation was well within available funds, the Act 
can still be violated if msufficient funds remain to liquidate the 
obligation when actual payment is due or if upward adjustments cause 
the obligation to exceed available funds. Q, 55 Comp. Gem 812, 
826 (1976). 
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What one authority termed the “granddaddy of all violations” lo 
occurred when the Navy overobbgated and-overspent nearly $110 
million from its “Military Personnel, Navy” appropriation during the 
years 1969-1972, initially discovered in an internal audit. GAO 

summarized the violation in a letter report, B-177631, June 7, 1973. 
While there may have been some concealment, GAO concluded that the 
violation was not the result of some evil scheme; rather, the “basic 
cause of the violation was the separation of the authority to create 
obligations from the responsibility to control them.” The authority to 
create obligations had been decentralized while control was 
centralized in the Bureau of Naval Personnel. 

Granddaddy was soon to lose hi place of honor on the totem pole. 
Around November of 1975, the Department of the Army discovered 
that, for a variety of reasons, it had overobligated four procurement 
appropriations in the aggregate amount of more than $160 million 
and consequently had to halt payments to some 900 contractors. The 
Army asked and received the Comptroller General’s advice on a 
number of potential courses of action it was considering. The 
resulting decision was 55 Comp. Gen. 768 (1976). The Army 
acknowledged that there were adequate funds available when all the 
contracts were signed and therefore the contractors generally had 
valid, enforceable obligations. However, the Army also recognized its 
duty to mitigate the Antideficiency Act violation. I1 It was clear that 
without a deficiency appropriation, all the contractors could not be 
paid. One option-to use current appropriations to pay the 
deficiencies-had to be rejected because there is no authority to apply 
current funds to pay off debts incurred in a previous year.12 An option 
GAO sanctioned was to reduce the amount of the deficiencies by 
terminating some of the contracts for convenience, although the 
termination costs would stii have to come from a deficiency 
appropriation unless there was enough left in the appropriation 
accounts to cover them. 

‘%&her, Presidential Spending Power 2.36 (1975). 

“We believe it is obvious that, once an Antideficiency Act violation has been dixovered, the 
agency concerned must take all reasonable steps to mitigate the effects of the violation insofar 
as it remains executory.” 55 camp. oen. at 772. 

‘%s sfatemed applies to appropriation accounts which have expired hut have not yet ken 
closed. 71 Camp. Gen. - (5245856.7, August 11,1992). Once an aec~unt has been closed, 
WWaUy 5 fd years after exptiati~n, obligations chargeable to that accmmt must, within 
certain Limits, be charged to current approptions. 31 U.S.C. D 1553(b). 
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(2) Status of contracts 

.If the Antideflciency Act prohibits any further payments when the 
appropriation is exhausted, where does thii leave the contractor? Is 
the contractor expected to know how and at what rate the agency is 
spending its money? There is a small body of judicial case law which 
discusses the effect of the exhaustion of appropriations on 
government obligations. The fate of the contractor seems to depend 
on the type of appropriation involved and the presence or absence of 
notice, actual or constructive, to the contractor on the limitations of 
the appropriation. 

Where a contractor is but one party out of several to be paid from a 
general appropriation, the contractor is under no obligation to know 
the status or condition of the appropriation account on the 
government’s books. If the appropriation becomes exhausted, the 
Antideflciency Act may prevent the agency from making any further 
payments, but valid obligations will rem@ enforceable ln the courts. 
‘For example, in Ferris v. United States, 27 Ct. Cl. 542 (1892), the 
plaintiff had a contract with the government to dredge a channel in 
the Delaware River. The Corps of Engineers made him stop work 
halfway through the job because it had run out of money. In 
discussing the contractor’s righta in a breach of contract suit, the 
court said: 

“A contractor who is one of several persons to be paid out of an appropriation is not 
chargeable with !mowledge of its administration, nor can his legal rights be affected 
or impaired by its maladministration or by its diversion, whether legal or illegal, to 
other objects. An appropriationper se merely imposes limitations upon the 
Government’s own agents; it is a deftite amount of money intrusted to them for 
distribution; but its insufliciency does not pay the Government’s debts, nor cancel its 
obligations, nor defeat the righta of other parties.” g. at 546. 

The rationale for this rule is that “a contractor cannot justly be 
expected to keep track of appropriations where he is but one of 
several being paid from the fund.” Ross Construction Corp. v. United 
States, 392 F.2d 984,987 (Ct. Cl. 1968). Other illustrative cases are 
Dougherty ex rel. Slavens v. United States, 18 Ct. Cl. 496 (1883), and 
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Joplin v. United States, 89 Ct. Cl. 345 (1939). The Antideficiency Act 
may “apply to the official, but [does] not affect the rights in thii court 
of the citizen honestly contracting with the Government.” Dougherty, 
18 Ct. Cl. at 503. Thus, it is settled that contractors paid from a 
general appropriation are not barred from recovering for breach of 
contract even though the appropriation is exhausted. 

However, under a specific line-item appropriation, the answer is 
different. The contractor in this situation ls deemed to have notice of 
the limits on the spending power of the government official with 
whom he contracts. A contract under these circumstances is valid only 
up to the amount of the available appropriation. Exhaustion of the 
appropriation will generally bar any further recovery beyond that 
limit. Q, Sutton v. United States, 256 U.S. 575 (1921); Hooe v. 
United States, 218 U.S. 322 (1910); Shipmanv. United States, 18 Ct. 
Cl. 138 (1883); Dougherty, 18 Ct. Cl. at 503. 

The distinction between the Ferris and Sutton lines of cases follows 
logically from the old max&mgnorance of the law is no excuse. If 
Congress appropriates a specific dollar amount for a particular 
contract, that amount is specified ln the appropriation act and the 
contractor ls deemed to know it. It is certainly not difficult to locate. 
lf, on the other hand, a contract is but one activity under a larger 
appropriation, it is not reasonable to expect the contractor to know 
how much of that appropriation remains available for it at any given 
tie. A requirement to obtain this information would place an 
unreasonable burden on the contractor, not to mention a nuisance for 
the government as well. 

In two cases in the 196Os,, the Court of Claims permitted recovery on 
contractor claims ln excess of a specific monetary ceiling. See 
Anthony P. Mlller, Inc. v. United States, 348 F.2d 475 (Ct. Cl. 1965) 
(claim by Capehart Housing Act contractor), and Ross Construction 
Corp. v. United States, 392 F.2d 984 (Ct. Cl. 1968) (claim by 
contractor for “off-site” construction ancillary to Capehart Act 
housing). The court distinguished between matters not the fault or 
responsibility of the contractor (for example, defective plans of 
specifications or changed conditions under the “changed conditions” 
clause), in which case above-ceiling claims are allowable., and excess 
costs resulting from what it termed “simple etiras,” in which case 
they are not. Without attempting to detail the fairly complex Capehart 
legislation here, we note merely that Ross is more closely analogous __ 
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to the Ferris situation (392 F.2d at 986), while Anthony P. Miller is 
more closely analogous to the Sutton situation (392 F.2d at 987). The 
extent to which the approach reflected in these cases will be applied 
to the more traditional form of exhaustion of appropriations remains 
to be developed, although the Ross court intimated that it saw no real 
distinction for these purposes between a specitic appropriation and a 
specific monetary ceiling imposed by other legislation (id.). 

b. Contracts or Other 
Obligations in Excess or 
Advance of Appropriations 

It is easy enough to say that the Antideficiency Act prohibits you from 
obligating a million dollars when you have only half a million left in 
the account, or that it prohibits you from entering into a contract in 
September purporting to obligate funds for the next fiscal year that 
have not yet been appropriated. Many of the situations that actually 
arise from day to day, however, are not quite that simple. A useful 
starting point is the relationship of the Antideficiency Act to the 
recording of obligations under 31 U.S.C. 5 1501. 

(1) Recording obligations 

Properrecording practices are essential to sound fund control. 
However, it should be apparent that, if the Antideficiency Act is to 
mean anything, the actual recording of obligations cannot by itself 
provide a sufficient basis on which to assess potential violations. 
Reliance solely on the recording of obligations can produce error in 
two directions. It can suggest violations which in fact do not exist, and 
it can overlook violations which do exist. 

If it appears that the total amount of recorded obligations exceeds the 
available appropriation,“there may be several reasons for this other 
than an Antideticiency Act violation. Excessively high estimates may 
have been recorded, through either error or an excess of caution, 
which subsequent liquidation reveals can be reduced. Items may have 
been incorrectly posted or improperly recorded as obligations. Or, 
accounts receivable that should be credited to the appropriation may 
not have been properly identified and taken into consideration. 

For these reasons, an amount of recorded obligations in excess of the 
available appropriation is prima facie evidence of a violation of the 
Antideficiency Act, but is not conclusive. B-134474-O.M., December 
18, 1957. Similarly, GAO has cautioned that ai Antideficiency Act 
violation should not be determined solely on the basis of year-end 
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reports prior to reconciliation and adjustment. B-l 14841.2-O.M., 
January 23,1986. 

If an examination of recorded obligations can be misleading in the 
sense of indicating violations which in fact do not exist, the converse 
is also true. Violations may exist which recorded obligations alone will 
not disclose. Again, there are several reasons. One important principle 
is stated in the following passage: 

“[Tlhe recording of obligations under 31 USC. $ (15011 is not the sole consideration 
in determining violations of 31 U.S.C. $ (13411 We believe that the words ‘any 
contract or other obligation’ as used in [the predecessor of 31 U.S.C. D 13411 
encompass not merely recorded obligations but other actions which give rise to 
Government liability and will ultimately require the expenditure of appropriated 
funds.” 

55 Comp. Gen. 812,824 (1976). See also 42 Comp. Gen. 272,277 
(1962) (Act forbids not only the incurring of obligations beyond the 
period of availability but also “any other obligation or liability which 
may arise thereunder and ultimately require the expenditure of 
funds”); B-163058, March 17,1975; B-133170, January 29,1975. An 
example of action of this type might be conduct by an agency which, 
under a clear line of administrative or judicial precedent, would result 
in government liability to a contractor through claims proceedings. 55 
Comp. Gen. at 824; B-163058, March 17,1975. 

Also, in many situations, the amount of the government’s liability is 
not definitely futed at the time the obligation is incurred. An example 
is a contract with price escalation provisions. In other situations, such 
as certain contingent liability cases, the government is not required to 
record any obligation unless and until the contingency materializes. 
Thus, while examining the actual recording of obligations is a 
necessary first step, it is also essential to look at what happens as the 
contract is performed. 

Finally, the possibility exists that there are valid obligations which the 
agency has failed or neglected to record. The incurring of an 
obligation ln excess or advance of appropriations violates the Act, and 
this is not affected by the agency’s failure to record the obligation. 
E.g., 65 Comp. Gen. 4, 9 (1985); 62 Comp. Gen. 692, 700 (1983); 55 - 
Comp. Gen. 812,824 (1976). 
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In sum, for purposes of assessing violations of the Antideticiency Act, 
you must start by looking at the actual recording of obligations, but 
you cannot end there. 

(2) Obligation in excess of appropriation 

Incurring an obligation in excess of the available appropriation 
violates 31 USC § 1341(a)(1).13As the Comptroller of the Treasury 
advised an agency head many years ago, “your authority ln the matter 
was strictly limited by the amount of the appropriation . . .; otherwise 
there would be no limit to your power to incur expenses for the 
service of a particular fiscal year . .” 9 Comp. Dec. 423,425 
(1903). If you want higher authority, the Supreme Court has stated 
that, absent statutory authorization, “it ls clear that the head of the 
department cannot involve the government ln an obligation to pay any 
thing in excess of the appropriation.” Bradley v. United States, 98 
U.S. 104, 114 (1878). 

To take a fairly simple illustration, the statute was violated by an 
agency’s acceptance of an offer to install automatic telephone 
equipment for $40,000 when the unobligated balance in the relevant 
appropriation was only $20,000.35 Comp. Gen. 356 (1955). 

In a 1969 case, the Ah Force wanted to purchase computer 
equipment but did not have sufiicient funds available. It attempted an 
arrangement whereby it made an initial down payment, with the 
balance of the purchase price to be paid ln installments over a period 
of years, the contract to continue unless the government took 
affiiative action to terminate. Thii was nothing more than a sale on 
credit, and since the contract constituted an obligation ln excess of 
available funds, it violated the Antideficiency Act. 48 Comp. Gen. 494 
(1969). 

‘3Determining the mount of available budgetary resources against wbicb obligations my be 
incurred is covered later in this chapter under the heading “Amount of Available Appropriation 
or Fund.” 
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(3) Variable quantity contracts 

A leading case discussing the Antideficiency Act ramifications of 
“variable quantity” contracts (requirements contracts, indefinite 
quantity contracts, and similar arrangements)‘4 is 42 Comp. Gen. 272 
(1962). That decision considered a three-year contract the Air Force 
had awarded to a firm to provide any service or maintenance work 
necessary for government aircraft landing on Wake Island. GAO 

questioned the legality of entering into the contract for more than one 
year, since the Ah Force had only a one-year appropriation available. 
The Air Force argued that it was a “requirements” contract. No 
obligation would arise unless or until some maintenance work was 
ordered. The only obligation was a negative one-not to buy service 
from anyone else but the contractor should the services be needed. 
GAO disagreed. The services covered were “automatic incidents of the 
use of the air field.” There was no place for a true administrative 
determination that the services were or were not needed. There was 
no true “contingency” as the services would almost certainly be 
needed if the base were to remain operational. Accordingly, the 
contract was not a true requirements contract but amounted to a firm 
obligation for the needs of future years, and was therefore an 
unauthorized multi-year contract. As such, it violated the 
Antideficiency Act. GAO recognized that the rules in this area could 
create difficult problems, especially in remote spots like Wake Island, 
but felt that the only solution was to ask Congress for multi-year 
procurement authoriIy.‘5 

The Wake Island decision noted that the contract contained no 
provision permitting the Air Force to reduce or eliminate 
requirements short of a termination for convenience. Id. at 277. If the 
contract had included such a provision-and in the un&ely event that, 
given the nature of the contract, such a provision could have been 
meaningful-a somewhat different analysis might have resulted. 
Compare, for example, the situation in 55 Comp. Gen. 812 (1976). 
The exercise of a contract option required the Navy to furnish various 
items of government-furnished property (GFP), but another contract 
clause authorized the Navy to unilaterally delete items of GFF’. If the 
entire quantity of GFP had to be treated as a firm obligation at the 

‘%‘le cover the obligational treatment of contract, of this type in Chapter 7, Section B.l.e, which 
should be read in conjunction with thisseetion. 

‘%he authority was subsequently sou&,t and granted, and is found at 10 U.S.C. R 2306(g). 
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time the option was exercised, the obligation would have exceeded 
available appropriations, resulting in an Antideilciency Act violation. 
However, since the Navy was not absolutely obligated to furnish all 
the GFP items at the time the option was exercised, it was 
inappropriate to use the full value of all GFP items under the contract 
to assess a violation of 31 U.S.C. 5 1341 at that time. The Navy could 
avert a violation if it were able to delete enough GFp to stay within the 
available appropriation; lf it found that it could not do so, the violation 
would then exlst.16 See also B-134474-O.M., December 18, 1957. 

In 47 Comp. Gen. 155 (1967), GAO considered an Air Force contract 
for mobile generator sets which specified mlnllum and maximum 
quantities to be purchased over a~ 1 Z-month period. Since the contract 
committed the Alr Force to purchase only the mlnllum quantity, it 
was necessary to obligate only suffcient funds to cover that mlnlmum. 
Subsequent orders for additional quantities up to the maximum were 
not legally objectionable as long as the Ah Force had sufiicient funds 
to cover the cost when it placed those orders. See also 19 Comp. Gen. 
980 (1940). The fact that the Air Force did not, at the time it entered 
into the contract, have sufficient funds available to cover the 
maximum quantity was, for Antideiiciency Act purposes, irrelevant. 
The decision dlstlngulshed the Wake Island case on the basis that 
nothing ln the mobile generator contract purported to commit the Air 
Force to obtain any requirements over and above the specified 
minimum from the contractor. 

In a more recent case, GAO found no Antideiiciency Act problems with 
a General Services Administration “Multiple Award Schedule” 
contract under which no mlnlmum purchases were guaranteed and no 
binding obligation would arise unless and untll a using agency made 
an administrative determination that it had a requirement for a 
scheduled item. 63 Comp. Gen. 129 (1983). 

%e rationale worked in that case because the Navy could stay within the appropriation by 
deleting a relatively small percentage of GPP. JI the numbers had been d&rent, such that the 
amount of GFT to be deleted were so large as to effectively preclude contractor pafom,ance, 
the a”alysl ml&t well have been different. In a 1964 report, for example, GAO found the 
Antideficiency Act violated where the Air Force, to keep within a ‘minor military construction” 
ceihg, deleted needed plumbing, heating, and lighting from a building alteration contract, 
resulting in an incomplete facility, and subsequently charged the deleted items to Operation and 
Maintenance appmprlations. Continuing hmdequate Control Over Pmgrmkg [sic] and 
FlnancingofConstruction, B-133316, July23,1964, at 12--15. 
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Regardless of whether we are dealing with a requirements contract, 
indefinite quantity contract, or some variation, two points apply as far 
as the Antideficiency Act is concerned: 

* Whether or not there is a violation at the time the contract is entered 
into depends on exactly what the government is obligated to do under 
the contract. 

* Even if there is no violation at the time the contract is entered into, a 
violation may occur later if the government subsequently incurs an 
obligation under the contract in excess of available funds, for 
example, by electing to order a maximum quantity without sufficient 
funds to cover the quantity ordered. 

A conceptually related situation is a contract which gives the 
government the option of two performances at different prices. The 
government can enter into such a contract without violating the 
Antideficiency Act as long as it has sufficient appropriations available 
at the tune the contract is entered into to pay the lesser amount. For 
example, the Defense Production Act of 1950 authorizes the President 
to contract for synthetic fuels, but the contract must give the 
President the option to refuse delivery and instead pay the contractor 
the amount by which the contract price exceeds the prevalent market 
price at the time the delivery is made. Such a contract would not 
violate the Antideficiency Act at the tie it is entered into as long as 
sufficient appropriations are available to pay any anticipated 
difference between the contract price and the estimated market price 
at the time of performance. 60 Comp. Gen. 86 (1980). Of course, the 
government could not choose to accept delivery unless there were 
sufficient appropriations available at that time to cover the full cost of 
the fuel under the contract. 

(4) Multi-year or “continuing” contracts 

A multi-year contract is a contract covering the needs or requirements 
of more than one fiscal year. Our discussion here presupposes a 
general familiar@ with relevant portions of Chapter 5, primarily the 
nature of a fxed-term appropriation and the bona fide needs rule as it 
relates to multi-year contracts. 

We start with some very basic propositions: 
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l A futed-term appropriation (fiscal year or multiple-year) may be 
obligated only during its period of availability. 

* A fxed-term appropriation may be validly obligated only for the bona 
fide needs of that fixed term. - 

* The Antideficiency Act prohibits the making of contracts which 
exceed currently available appropriations or which purport to 
obligate appropriations not yet made. 

As we have seen in Chapter 5, performance may extend into a 
subsequent fiscal year in certain situations. Also, as long as a contract 
is properly obligated against funds for the year in which it was made, 
actual payment can extend into subsequent years. Apart from these 
situations, and unless the agency either has specific multi-year 
contracting authority (Q, 62 Comp. Gen. 569 (1983)) or is 
operating under a no-year appropriation (e*, 43 Comp. Gen. 657 
(1964)), the Antideficiency Act, together with the bona fide needs 
rule, prohibits contracts purporting to bind the government beyond 
the obligational duration of the appropriation.17 This is because the 
current appropriation is not available for future needs, and 
appropriations for those future needs have not yet been made. 
Citations to support this proposition are numerous.‘8 The rule applies 
to any attempt to obligate the government beyond the end of the fiscal 
year, even where the contract covers a period of only a few months. 
24 Comp. Gen. 195 (1944). 

The guiding principle still followed today stems from a 1925 decision 
of the United States Supreme Court. An agency had entered into a 
long-term lease for office space with one-year money, but its contract 
specifically provided that payment for periods after the iirst year was 
subject to the availability of future appropriations. In Leiter v. United 
States, 271 U.S. 204 (1925), the Supreme Court specifically rejected 
that theory. The Court held that the lease was binding on the 
government only for one fiscal year, and it ceased to exist at the end 
of the fmcal year in which the obligation was incurred. It takes 

“Every violation of the bona needs rule does not necwarily violate the Antideficiency Act 
as well. Determinations must be made on a case-by-ease basis. B-235036.2, Jammy 22,1992 
(non-decision letter). 

‘“Q, 67 Camp. Gen. 190 (1988); 66 Camp. Gen. 556 (1937); 61 Camp. Gen. 164,167 
(1961); 48 Camp. Gen. 471,475 (1969); 42 Camp. Gen. 272 (1962); 37 Camp. Gen. 60 (1957); 
36 Camp. Gen. 663 (1957); 33 Camp. Gen. 90 (1953); 29 Camp. Gen. 91 (1949); 27 OP. Att’y 
Gem 584 (1909). 
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affirmative action to bring the obligation back to life. The Court stated 
its position as follows: 

“It is not alleged or claimed that these leases were made under any specific authority 
of law. And since at the time they were made there was no appropriation available for 
the payment of rent after the fust fEeal yea, it is clear that in so far as their temu 
extended beyond that year they were in violation of the express provisions of the 
[Antideficiency Act]; and, being to that extent executed without authority of law, they 
created no binding obligation against the United States after the fmt year. [Citations 
omitted.] A lease to the Government for a term of years, when entered into under a” 
appropriation available for but one f=cal year, is binding on the Government only for 
that year. [Citations omitted.] And it is plain that, to make it biding for any 
subsequent year, it is necessary, not only that an appropriation be made available for 
the payment of the rent, but that the Government, by its duly authorized ollicers, 
affmatively continue the lease for such subsequent year; thereby. in effect, by the 
adoption of the original lease, making a new lease under the authority of such 
appropriation for the subsequent year.” Id. at 206-07. 

GAO has relied heavily on Leiter in subsequent decisions. For 
example, GAO refused to approve an automatic, annual renewal of a 
contract for repair and storage of automotive equipment, even though 
the contract provided that the govenunent had a right to terminate. 
The reservation of a right to terminate does not save the contract from 
the prohibition against binding the govermnent in advance of 
appropriations. 28 Comp. Gen. 553 (1949). 

The Post Office wanted to enter into a contract for services and 
storage of government-owned highway vehicles for periods up to four 
years because it could obtain a more favorable flat rate per mile of 
operations instead of an item by item charge required if the contract 
was for one year only. GAO held that any contract for continuous 
maintenance and storage of the vehicles would be prohibited by 31 
U.S.C. 5 1341 because it would obligate the government beyond the 
extent of the existing appropriation. However, there would be no legal 
objection to including a provision which gave the government an 
affirmative option to renew the contract from year to year, not to 
exceed four years. 29 Comp. Gen. 451(1950).‘” 

Where a contract gives the government a renewal option, it may not 
be exercised until appropriations for the subsequent fBcal year 

‘“Some cases are 67 additiorpl Camp. Ge”. 190 (1938); 66 Camp. Ge”. 556 43 (1987); Comp. 
Gen. 272.276 (1962); 37 Camp. Gen. 155,160 (1957); 37 Camp. Gen. Ml,62 (1957); 36 
Camp. Gen. 683 (1957); 9 Corn@ Ge”. 6 (1929); B116427, September27,1965. m 
B97713, October 9,195O (similar point but m not cited). 
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actually become available. 61 Comp. Gen. 184, 187 (1981). Under a 
one-year contract with renewal options, the fact that funds become 
available in subsequent years does not place the government under an 
obligation to exercise the renewal option. Government Systems 
Advisors, Inc. v. United States, 13 Cl. Ct. 470 (1987), affd, 847 F.2d 
811 (Fed. Cir. 1988).‘O 

Note that, in Leiter, the inclusion of a contract provision conditioning 
the government’s obligation on the subsequent availability of funds 
was to no avail. In this connection, see also 67 Comp. Gen. 190,194 
(1988); 42 Comp. Gen. 272,276 (1962); 36 Comp. Gen. 683 (1957). 
If a “subject to availability” clause were sufficient to permit multi-year 
contracting, the effect would be automatic continuation from year to 
year unless the government terminated. If funds were not available 
and the government nevertheless permitted or acquiesced in the 
continuation of performance, the contractor would obviously be 
performing in the expectation of being paid.21 Apart from questions of 
legal liability, the failme by Congress to appropriate the moneywould 
be a serious breach of faith. Congress would, as a practical, if not a 
legal matter, have little real choice. This is another example of a type 
of “coercive deficiency” the Antideficiency Act was intended to 
prohibit. Thus, it is not enough for the government to retain the 
option to terminate at any time if sufficient funds are not available. 
Under Leiter and its progeny, the contract “dies” at the end of the 
fiscal year, and may be revived only by affirmative action by the 
government. This “new” contract is then chargeable to appropriations 
for the subsequent year. 

This is not to say that “subject to availability” clauses are not 
important. They are, and are in fact required by the Federal 
Acquisition Regulation in several situations: (1) contract actions 
initiated prior to the availability of fur~ds;~~ (2) certain requirements 

‘%e Claims Court based its conclusion in part on m and the Antideficiency Act; the 
Federal Circuit relied on the language of the contract. 

“The Federal Acquisition Regulation states that encouraging a contractor to continue 
periomce in the absence of funds violates the Antideficiency Act. 48 C.F.R. B 32.704(c). 

22Ava3abilityof Funds, 43 C.F.R. D 52.232-18. 
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and indefinite-quantity contracts;z3 (3) fully funded 
cost-reimbursement contracts;“’ (4) facilities acquisition and use;‘5 
and (5) incrementally funded cost-reimbursement contractszB FAR, 48 
C.F.R. Subpart 32.7. While the prescribed contract clauses vary in 
complexity, they all have one thing ln common-each requires the 
contracting officer to specifically notify the contractor of the 
availability of funds and to confm the notification in writing. The 
objective of these clauses is compliance with the Antideficiency Act 
and other funding statutes. See ITT Federal Laboratories, ASBCA No. 
12987, 69-2 BCA ll 7,849 (1969). What is not sufficient is a simple 
“subject to availabllty” clause which would permit automatic 
continuation subject to the government’s right to terminate. 

It may be useful at this point to reiterate the basic principle that 
compliance with the Antideflciency Act is determined on the basis of 
when an obligation occurs, not when actual payment is scheduled to 
be made. In the renewal option situation, for example, as long as 
sufficient funds are available to cover the fist year’s obligations, there 
is no violation at the time the contract is made, and this is not affected 
by the fact that payment may not be made until the following year or 
later. Of course, a violation would occur when payment becomes due 
lf the appropriation has become exhausted by that time. 

Termination charges under renewal option contracts may also present 
Antideficiency Act complications. As a general proposition, the 
government has the right to terminate a contract “for the convenience 
of the government” if that action is determined to be in the 
government’s best interests. The Federal Acquisition Regulation 

2JAvailability ofFundsfoortheNext FIscalYear, 48 C.F.R. P 52.232-19. 

%bnibdion of Cost, 48 C.F.R. 5 52.232-20. 

2SLimitation of Cost (Facilities), 48 C.F.R. B 52.232-21. 

%nitation of Funds, 48 C.F.R. S 52.232-22. 
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prescribes the required contract clauses. 48 C.F.R. Subpart 49.5 
(1991).“’ Under a termination for convenience, the contractor is 
entitled to be compensated, including a reasonable profit, for the 
performed portion of the contract, but may not recover anticipatory 
profits on the terminated portion. IQ., 48 C.F.R. $5 49.201,49.202. 
Total recovery may not exceed the contract price. Id. 8 49.207. In a 
renewal option situation, the government may also&ply decline to 
exercise the option. 

In the typical fiscal-year contract, termination does not pose a 
problem because the basic contract obligation will be sufficient to 
cover potential termination costs. Under a renewal option contract, 
however, the situation may differ. A contractor who must incur 
substantial capital costs at the outset has a legitimate concern over 
recovering these costs if the government does not renew. A device 
used to address this problem is a clause requiring the government to 
pay termination charges or “separate charges” upon early 
termination. As discussed in Chapter 5, separate charges have been 
found to violate the bona tide needs rule to the extent they do not 
reasonably relate to the value of current fiscal year requirements. 
Q, 36 Comp. Gen. 683 (1957), affd, 37 Comp. Gen. 155 (1957). 
As such, whether we regard them as obligations against funds not yet 
appropriated or obligations against current funds for the needs of 
future years, they also violate the Antideficiency Act. 

The leading case in this area is 56 Comp. Gen. 142 (1976), a&l, 56 
Comp. Gen. 505 (1977). The Burroughs Corporation protested the 
award of a contract to the Honeywell Corporation to provide 
automatic data processing (ADP) equipment to the Mine Enforcement 
and Safety Administration. If all renewal options were exercised, the 
contract would run for 60 months after equipment installation. The 
contract included a “separate charges” provision under which, if the 
government failed to exercise any renewal option or otherwise 
termlnated prior to the end of the 60-month systems life, the 
government would pay a percentage of all future years’ rentals based 
on Honeywell’s “list prices” at the time of discontinuance or 
termination. This provision violated the Antideficiency Act for two 
reasons. First, it would amount to an obligation of fiscal-year funds 
for the requirements of future years. And second, it would commit the 

%bere aTermination for Convenience &me is required by regulation, it will be read into the 
contract whether expressly ineluded or not. G.L. Christian and Associates v. United States, 312 
F.Zd418 and320FZd345 (Ct. Cl. 1963), cwt. denied, 375 U.S. 954. 
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government to indeterminate liability because the contractor could 
raise its list or catalog prices at any time. The government had no way 
of knowing the amount of its commitment. Similar cases involving 
separate charges are 56 Comp. Gen. 167 (1976), B-216718.2, 
November 14,1984, and B-190659, October 23,197s. 

The Burroughs decision also offers guidance on when separate 
charges may be acceptable. One instance is where it is the only way 
the government can obtain its needs. Cited in this regard was 8 Comp. 
Gen. 654 (1929), a case involving the installation of equipment and 
the procurement of a water supply from a town. There, however, the 
town was the only source of a water supply, a situation clearly 
inapplicable to a competitive industry llke ADP. 56 Comp. Gen. at 
157. In addition, separate charges are permissible lf they, together 
with payments already made, reasonably represent the value of 
requirements actually performed. Thus, where the contractor has 
discounted its price based on the government’s stated intent to 
exercise all renewal options, separate charges may be based on the 
“reasonable value (e.g., ADP schedule price) of the actually 
performed work at termination based upon the shortened term.” Id. at 
158. However, termination charges may not be inconsistent with the 
Termination for Convenience clause remedy; for example, they may 
not exceed the value of the contract or include costs not cognizable 
under a “T for C.” fi. at 157. 

Where termination charges are otherwise proper, the Antideficiency 
Act also requires that the agency have sufficient funds available to pay 
them if and when the contingency materializes. Q, 62 Comp. Gen. 
143 (1983). See also 8 Comp. Gen. 654,657 (1929) (same point but 
Antideficiency Act not cited). This requirement is sometimes specified 
in multi-year contracting legislation. An example is 40 U.S.C. 
8 757(c)(l), the Information Technology Fund. Congress may also, 
of course, provide exceptions. u, B-174839, March 20,1984. 

(1) Prohibition against unhmited liability 

Under an indemnification agreement, one party promises, in effect, to 
cover another party’s losses. It ls no surprise that the government is 
often asked to enter into indemnification agreements. The rule is that, 
absent express statutory authority, the government may not enter into 
an agreement to indemnify where the amount of the government’s 
liability is indefinite, indeterminate, or potentially unlimited. Such an 
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agreement would violate both the Antideficiency Act, 31 U.S.C. $ 1341, 
and the Adequacy of Appropriations Act, 41 USC. $ 11, since it can 
never be said that sufficient funds have been appropriated to cover 
the contingency. In plain English, you cannot purport to bind the 
government to unlimited liability. The rule is not some arcane GAO 
concoction. The Court of Claims stated in California-Pacific Utilities 
Co. v. United States, 194 Ct. Cl. 703, 715 (1971): 

“The United States Supreme Court, the Court of Claims, and the Comptroller General 
have consistently held that absent an express provision in an appropriation for 
reimbursement adequate to make such payment, [the Antideficiency Act] proscribes 
indemnification on the grounds that it would constitute the obligation of funds not yet 
appropriated. [Citations omitted.]” 

For example, in an early case, the Interior Department, as licensee, 
entered into an agreement with the Southern Pacific Company under 
which the Department was to lay telephone and telegraph wires on 
property owned by the licenser in New Mexico. The agreement 
included a provision that the Department was to indemnify the 
Company against any liability resultiig from the operation. Upon 
reviewing the indemnity provision, the Comptroller General found 
that it purported to impose indeterminate contingent liability on the 
government. By including’the indemnity provision, the contracting 
officer had exceeded his authority, and the provision was held void. 
16 Comp. Gen. 803 (1937). 

Similarly, an indefinite and unlimited indemnitication provision in a 
lease entered into by the General Services Administration without 
statutory authority was held to impose no legal liability on the 
government. 35 Comp. Gen. 85 (1955). 

More recently, in 59 Comp. Gen. 369 (1980), the National Oceanic 
and Atmospheric Admiitration desired to undertake a series of 
hurricane seeding experiments off the coast of Australia in 
cooperation with its Australian counterpart. The State Department, as 
negotiator, sought GAO’S opinion on an Australian proposal under 
which the United States would agree to indemnify Australia against all 
damages Wig from the activities. State recognized that an unlimited 
agreement would violate the Antideficiency Act and asked whether the 
proposal would be acceptable if it specified that the government’s 
liability would be subject to the appropriation of funds by Congress 
for that purpose. GAO conceded that an agreement expressly 
providing that the United States would not be obligated unless 
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Congress chooses to appropriate the funds would not violate the letter 
of the law. However, it would violate the spirit of the law because, 
even though it would impose no legal obligation, it would impose a 
moral obligation on the United States to make good on its promise. 
This is still another example of the so-called “coercive deficiency.” 
There was a way out, however. GAO concluded that the government’s 
policy of self-insurance did not apply here. NOAA could therefore 
purchase private insurance, with the premiums hopefully to be shared 
by the government of Australia. NOAA’s share of the insurance 
premium would simply be a necessary expense of the project. 

Another decision applying the general rule held that the Federal 
Emergency Management Agency could not agree to provide 
indeterminate indemnification to agents and brokers under the 
National Flood Insurance Act. B-201394, April 23, 1981. If FEMA 
considered indemnification necessary to the success of its program, it 
could either insert a provision limiting the government’s liability to 
available appropriations or seek broader authority from Congress. 

In B-201072, May 3, 1982, the Department of Health and Human 
Services questioned the use of a contract clause entitled 
“Insurance-Liability to Third Persons,” found in the Federal 
Procurement Regulations (predecessor to the Federal Acquisition 
Regulation). The clause purported to permit federal agencies to agree 
to reimburse contractors, without limit, for liabilities to third persons 
for death, personal injury, or property damage, arising out of 
performance of the contract and not compensated by insurance, 
whether or not caused by the contractor’s negligence. Since the clause 
purported to commit the government to an indefinite liability which 
could exceed available appropriations, the Comptroller General found 
it In violation of the Antideficiency Act and the Adequacy of 
Appropriations Act. This decision was affirmed upon reconsideration 
In 62 Comp. Gen. 361 (1983), one of GAO’S more comprehensive 
discussions of the Indemnification problem. 

For other cases applying or discussing the general rule, see 20 Comp. 
Gen. 95,100 (1940); 7 Comp. Gen. 507 (1928); 15 Comp. Dec. 405 
(1909); B-117057, December 27,1957;A-95749, October 14, 1938; 
2 Op. Off. Legal Counsel 219,223-24 (1978). A brief letter report 
making the same point is Agreements Describing Liability In 
Undercover Operations Should Limit the Government’s Liability, 
~~~-83-53 (March 151983). 
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Some court cases are Frank v. United States, 797 F.2d 724, 727 (9th 
Cir. 1986); Lopezv. Johns Manville, 649 F. Supp. 149 (W.D. Wash. 
1986), affd on other grounds, 858 F.2d 712 (Fed. Cir. 1988); In re 
All Asbestos Cases, 603 F. Supp. 599 (D. Hawaii 1984); Wm. T. 
Thompson Co. v. United States, 26 Cl. Ct. 17, 29 (1992); Hercules 
Inc. v. United States, 25 Cl. Ct. 616.(1992); Johns-Manviile Corp. v. 
United States, 12 Cl. Ct. 1 (1987). (Several of these are asbestos cases 
ln which the courts rejected claims of an implied agreement to 
indemnify.) In Johns-Manvihe Corp. v. United States, the court stated: 

‘Contractual agreements that create contingent liabilities for the Government serve 
to create obligations of funds just as much as do agreements creating deftite or 
certain liabilities. The contingent nature of the liability created by an indemnity 
agreement does not so lessen its effect on appropriations as to make it immune to the 
limitations of [the Antideficiency Act].” 12 Cl. Ct; at 25. 

The Federal Labor Relations Authority has also applied the 
anti-indemnity rule. National Federation of Federal Employees and 
U.S. Department of the Interior, 35 F.L.R.A. 1034 (No. 113,199O) 
(proposal to indemnify union against judgments and litigation 
expenses resulting from drug testing program held contrary to law 
and therefore nonnegotiable); Ame&& Federation of State, County 
and Municipal Employees and U.S. Department of Justice, 42 F.L.RA. 
412,515-17 (No. 33,199l) (same). 

In some of the earlier cases-for example, 7 Comp. Gen. 507 (1928) 
and 16 Comp. Gen. 803 (1%7)-GAO noted as further support for the 
prohibition the then-existing principle that the United States was not 
liable for the tortious conduct of its employees. Of course, since the 
enactment of the Federal Tort Claims Act in 1946, this is no longer 
true. Thus, the reader should disregard any’discussion of the 
government’s lack of tort liability appearing in the earlier cases. The 
thrust of those cases, namely, the prohibition against open-ended 
liability, remains valid. 

A limited exception to the rule was recognized in 59 Comp. Gen. 705 
(1980). In that case, the Comptroller General held that the General 
Services Administration could agree to certain indemnity provisions in 
procuring public utility services for government agencies under the 
Federal Property and Administrative Services Act. 

The extent of the exception carved out by 59 Comp. Gen. 705 was 
discussed in a later decision, B-197583, January 19,1981. There, GAO 
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once again applied the general rule and held that the Architect of the 
Capitol could not agree to indemnify the Potomac Electric Power 
Company for loss or damages resulting from PEPCO’s performance of 
tests on equipment installed in government buildings or from certain 
other equipment owned by PEPCO which could be installed in 
government buildings to monitor electricity use for conservation 
purposes. GAO pointed to two distinguishing factors that justified-and 
limited-the exception in 59 Comp. Gen. 705. First, in 59 Comp. Gen. 
705, there was no other source from which the government could 
obtain the needed utility services. Here, the testing and monitoring 
could be performed by government employees. The second factor is 
summarized in the following excerpt from B-197583: 

“An even more important distinction, though, is that unlike the situation in the GSA 
case 159 Comp. Gen. 7051, the Architect has not previously been accepting the 
testing services or using the impulse device from PEPCO and has therefore not 
previously a@eed to the liability represented by the proposed indemnity ag~ements. 
In the GSA case, GSA merely sought to enter a contract accepting the same service 
and attendant liability, previously secured under a non-negotiable tariff, at a rate 
more advantageous to the Government. Here, however, the Government has other 
means available to provide the testing and monitoring desired.” 

Thus, the case did not fall within the “narrow exception created by the 
GSA decision,” and the proposed indemnity agreement was improper. 
Citing 59 Comp. Gen. 369 (the hurricane seeding case previously 
discussed), however, GAO suggested that the Architect consider the 
possibility of obtaining private insurance. 

The prohibition against incurrhtg indefinite contingent liabilities is not 
limited to indemnification agreements. It applies as well to other types 
of contingent liabilities such as contract termination charges. The 
cases are included in our preceding discussion of multi-year 
contracting. 

(2) When indemnification may be authorized 

Indemnification agreements may be proper if they are limited to 
available appropriations and are otherwise authorized. Before ever 
getting to the question of amount, for an indemnity agreement to be 
permissible in the first place, it must be authorized either expressly or 
under a necessary expense theory. For example, in 1958, the National 
Gallery of Art asked if it could enter into an agreement to indemnify a 
corporation which was providing air conditioning equipment 
maintenance training to members of the Gallery’s engineering staff. 
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Under the proposal, the Gallery would indemnify the corporation for 
losses resulting from death or injury to Gallery employees caused by 
the negligence of the corporation or its employees. In reviewing the 
proposal, GAO did not find it necessary to address the definite vs. 
indefinite issue. There was simply no authority for the Gallery to use 
appropriated funds to pay claims of this type, nor could they be 
considered authorized training expenses under the Government 
Employees Training Act. B-137976, December 4,1968. See also 63 
Comp. Gen. 145,150 (1984); 59 Comp. Gen. 369 (1980); B201394, 
April 23,198l. 

Once you cross the purpose hurdle-that is, once you determine that 
the indemnitication proposal you are considering is a legitimate object 
on which to spend your appropriations-you are ready to grapple with 
the unlimited liability issue. 

One way to deal with thii issue is, of course, to specifically limit the 
amount of the liability assumed to available appropriations. Such a 
limitation of an indemnity agreement may come about in either of two 
ways: it may follow necessarily from the nature of the agreement 
itself, coupled with an appropriate obligation or administrative 
reservation of funds, or it may be expressly written into the 
agreement. The latter alternative is the only acceptable one where the 
government’s liability would otherwise be potentially unlimited. 

For example, where the government rented buses to transport 
Selective Service registrants for physical examination or induction, 
there was no objection to the inclusion of an indemnity provision 
which was a standard provision in the applicable motor carrier charter 
coach tariff. 48 Comp. Gen. 361 (1968). Potential liability was not 
indefinite since it was necessarily limited to the value of the motor 
carrier’s equipment. 

Similarly, under a contract for the lease of aircraft, the Federal 
Aviation Administration could agree to indemnify the owner for loss 
or damage to the aircraft in order to eliminate the need to reimburse 
the owner for the cost of ‘hull insurance” and thereby secure a lower 
rental rate. The liability could properly be viewed as a necessary 
expense incident to hiig the aircraft, FAA had no-year 
appropriations available to pay for any such liability, and, as in the 
Selective Service case, the agreement was not indefinite because 
maximum liability was measurable by the fair market value of the 
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Prior to credit reform, the authority to guarantee or insure loans 
generally was not regarded as budget authority. Indeed, the original 
enactment of the Congressional Budget Act of 1974 expressly 
excluded loan guarantees from the statutory deftition of budget 
authority. Pub. L. No. 93-344, § 3(a)(2), 88 Stat. 297,299 (1974). 
Under this treatment, the extension of a loan guarantee was an 
off-budget transaction and was, at the extension stage, largely not 
addressed by the budget and appropriations process. If and when the 
government had to pay on the guarantee, i.e., upon default, the 
administering agency would seek liquidating appropriations, and 
these liquidating appropriations counted as budget authority. Of 
course, by the time a liquidating appropriation became necessary, the 
United States was contractually committed to honor the guarantee, 
and Congress had little choice but to appropriate the funds. This-is an 
example of so-called “backdoor spending.” By the tie the budget 
and appropriations process became involved, there was no 
meaningful role for it to play. 

When a loan guarantee is committed or issued, it cannot be known 
with absolute certainty when or to what extent the government might 
be called upon to honor it. Accordingly, and since budget authority 
was not provided in advance, the making of a loan guarantee, however 
binding on the government the commitment may have been, was 
treated only as a contingent liability and did not result in a recordable 
obligation for purposes of 31 U.S.C. § 1501(a). A recordable obligation 
did not arise until the contingency occurred (default by the borrower 
or other event as authorized in the program legislation), at which time 
it was recorded against the appropriation or fund available for 
liquidation. 65 Comp. Gen. 4 (1985); 60 Comp. Gen. 700,703 
(1981). 

Under thii approach, the obligation was viewed as “authorized by 
law” for purposes of the Antideficiency Act, and there was no 
violation if obligations resulting from authorized guarantees exceeded 
available budgetary resources. 65 Comp. Gen. 4 (1985); B-226718.2, 
August 19,1987. 

In a limited sense, there was a certain logic to this approach. Many 
loans are repaid in whole or in part, with the result that the 
government is never called upon to pay under the guarantee, the only 
disbursements being the administrative expenses of running the 
program. To require budget authority in the full amount being 
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unnecessary, as in B-198161, above. Also, naturally, aspecific 
directive from Congress will render reservation of funds unnecessary. 
See B-159141, August l&1967. The secondwayis for the agreement 
to expressly lit the government’s liability to appropriations 
available at the time of the loss with no implication that Congress will 
appropriate funds to make up any deficiency. 

This second device-the express limitation of the government’s 
liability to available appropriations-is sufficient to cure an otherwise 
fatally defective (i.e., unlimited) indemnity proposal. GAO has 
considered this type of provision in several contexts. 

For example, the government may in limited circumstances assume 
the risk of loss to contractor-owned property. While the maximum 
potential liability would be determinable, it could be very large and 
the “administrative reservation” of funds is not feasible. Thus, 
without some form of limitation, such an agreement could result in 
obligations in excess of available appropriations. The rules 
concerning the government’s assumption of risk on property owned 
by contractors and used in the performance of their contracts are set 
forth in 54 Comp. Gem 824 (1975), modifying B-168106, July 3, 
1974. The rules are summarized below?” 

l If administratively determined to be in the best interest of the 
government, the government may assume the risk for 
contractor-owned property which is used solely ln the performance of 
government contracts. 

. The government may not assume the risk for contractor-owned 
property which is used solely for nongovemment work. If the 
property is used for both government and nongovemment work and 
the nongovemment portion ls separable, the government may not 
assume the risk relating to the nongovernment work. 

l Where the amount of a contractor’s commercial work ls so 
insignliicant when compared to the amount of the contractor’s 
government work that the government ls effectively bearing the entire 
risk of loss by in essence paying the full insurance premiums, the 
government may assume the risk if administratively determined to be 
in the best interest of the government. 

‘“54 Camp. Gen. 824 overruLed a portion of 42 Camp. Gen. 708, discusned in the text. to the 
edent it held that there was no need to either obligate or reserve funds. Thus, in a situation like 
42 Canp. Gen. 708, the agency would presumably have to either obligate or eely 
reserve finds or include a provision like the one described in 54 Camp. Gen. 824. 
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l Any agreement for the assumption of risk by the government under 
the above rules must clearly provide that, in the event the government 
has to pay for losses, payments may not exceed appropriations 
available at the time of the losses, and that nothing in the contract 
may be considered as implying that Congress will at a later date 
appropriate funds sufficient to meet. deficiencies. 

A somewhat different situation was discussed in 60 Comp. Gen. 584 
(1981), involving an “installment purchase plan” for automatic data 
processing equipment. Under the plan, the General Services 
Administration would make monthly payments untii the entire 
purchase price was paid, at which time GSA would acquire 
unencumbered ownership of the equipment. GSA’s obligation was 
conditioned on its exercising an option at the end of each fiscal year 
to continue payments for the next year. The contract contained a risk 
of loss provision under which GSA would be required to pay the full 
price for any equipment lost or damaged during the term. GAO 

concluded that the equipment should be treated as contractor-owned 
property for purposes of the risk of loss provision, and that the 
provision would be improper unless one of the following conditions 
were met: 

1. The contract must include the provisions specified in 54 Comp. 
Gen. 824 limiting GSA’S liability to appropriations available at the time 
of the loss and expressly precluding any inference that Congress 
would appropriate sufficient funds to meet any deficiency; or 

2. If the contract does not include these provisions, then GSA must 
obligate sufficient funds to cover its possible liability under the risk of 
loss provision. 

If neither of these conditions are met, the assumption of risk clause 
could potentii violate the Antideficiency Act by creating an 
obligation in excess of available appropriations if the contingency 
occurs. 

In a 1982 case, the Defense Department and the state of New York 
entered into a contract for New York to provide certain support 
functions for the 1980 Winter Olympic Games at bake Placid, 
New York. The contract provided for federal reimbursement of any 
disability benefits which New York might be required to pay in case of 
death or injury of persons participating in the operation. The contract 
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specified that the government’s liability could not exceed 
appropriations for assistance to the Games available at the ‘die of a 
disabling event, and that the contract did not imply that Congress 
would appropriate funds sufficient to meet any deficiencies. Since 
these provisions satisfied the test of 54 Comp. Gen. 824, the 
Indemnity agreement was not legally objectionable. B-202518, 
January 8, 1982. IJnder this type of arrangement, the time to record 
an obligation would be when the agency is notified that a disabling 
event has occurred. The initial recording of course would have to be 
based on an estimate. 

Also, the decision in the National Flood Insurance Act case mentioned 
above (B-201394, April 23,198l) noted that the defect could have 
been cured by inserting a clause along the lines of 54 Comp. Gen. 
824. The same point was made in B-201072, May 3,1982, also 
discussed earlier. See also National Bailroad Passenger Corp. v. 
United States, 3 Cl. Ct. 516,521 (1983) (mdemnitkation agreement 
between Federal Bailroad Administration and Amtrak did not violate 
Antideficiency Act where Iiabiity was limited to amount of 
appropriation). 

When we first stated the anti-indemnity rule at the outset of this 
discussion, we noted that the rule applies in the absence of express 
statutory authority to the contrary. Naturally, an Indemnification 
agreement, however open-ended it may be, wiIl be “legal” if it is 
authorized by some express provision of law. 

One statutory exception to the indemnification rules exists for certain 
defense-related contracts by virtue of 50 U.S.C. !j 1431, often referred 
to by its Public Law designation, Public Law 85-804. The statute 
evolved from a temporary war&e measure, section 201 of the First 
War Powers Act, 1941,55 Stat. 838,839. The Implementing details 
on indemnification are found In Executive Order No. 10789, as 
amended.30 

Another statutory exception is 42 USC. 5 2210, the Price-Anderson 
Act, which authorizes indemnification agreements with Nuclear 

3oA decision approving a,, indemnity sgreement under authori& of the F&t War Powers Act is 
B33801,April19,1943.Alaterrelateddecisionis 533801,OctoberZ7,1943. Botbofthese 
decisions invoked the famed ‘Manhattan Project,” although that fact is we&concealed. The 
decisions had been classbied, but were declambied in 1986. 
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Regulatory Commission licensees and Department of Energy 
contractors to pay claims resulting from nuclear accidents. 

Some of the more recent cases have expressed the view that 
indemnity agreements, even with limiting language, should not be 
entered into without congressional approval in view of their 
potentially disruptive fiscal consequences to the agency.“’ 63 Comp. 
Gen. 145, 147 (1984); 62 Comp. Gen. 361,368 (1983); B-242146, 
August 16, 1991. Precisely what form this approval should take in 
cases where the contractual language is sufficient to minimally satisfy 
the Antideficiency Act is not entirely clear. 

In 1986, the Chairman of the Subcommittee on Nuclear Regulation, 
Senate Committee on Environment and Public Works, in connection 
with proposed Price-Anderson amendments the committee was 
considering, asked GAO to identify possible funding options for a 
statutory indemnification provision. GAO’s response, B-197742, 
August 1,1986, fists several options and notes the benefits and 
drawbacks of each from the perspective of congressional flexibility. 
The-options range from creating a statutory entitlement with a 
permanent indefinite appropriation for payment (indemnity 
guaranteed but no congressional flexibiity), to making payment fully 
dependent on the appropriations process (full congressional 
flexibility but no guarantee of payment). In between are various other 
devices such as contract authority, use of contract provisions such as 
those ln 54 Comp. Gen. 824, and various forms of limited funding 
authority. 

The discussion in B-197742 highlights the essence of the 
indemnification funding problem: 

“An indemnity stahlte should generally Include two features-the indemnification 

provisions and a funding mecbanlsm. Indemnification provisions can range from a 

legally binding guarantee to a mere autborizatlon. Funding mecbanlsms can similar4v 

vary in terms of the degree of congressional control and flexibility retained. It ls 

impossible to maxhnize both the assurance of payment and congressional flexibility. 

Either objective is enhanced only at the expense of the other. 

“To ill- the potential fi consequences, an authorized indemnihr agreement entered 
into in 1950 produced liability of over $64 mllllon plus interest more than four decades later. 
SeeE.1. DuPontDeNemours&Cn. v. UnitedStates, 24 Cl. Ct. 635 (1991). 
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“If payment is to be assured, Congress must yield control over funding, either in 
whole or up to speciiied ceilings Conversely, if Congress is to retain funding 
control, payment cannot be assured in any le@lly binding form and the 
indemnification becomes less than an entitlement.” 

GAO’S bottom line: Whatever funding approach Congress may deem 
desirable in a particular situation should be spelled out in the 
legislation. Funding should never occur by default. 

Absent specific statutory authority, the government may generally not 
enter into an indemnification agreement which would impose an 
indefinite or potentially unlimited liability on the government. Since 
the obligation or administrative reservation of funds is not a feasible 
option in the indefinite liability situation, the only cure is for.the 
agreement to expressly limit the government’s liability to available 
appropriations with no implication that Congress will appropriate the 
money to meet any deficiencies. If the government’s potential liability 
is limited and determinable, an agreement to indemnify will be 
acceptable if it is otherwise authorized and if appropriate safeguards 
are taken to protect against violation of the Antideficiency Act. These 
safeguards may be either the obligation or administrative reservation 
of sufficient funds to cover the potential liability, or the inclusion in 
the agreement of a clause expressly limiting the government’s liability 
to available appropriations. 

While the preceding discussion reflects the relevant case law as of the 
date of this publication, GAO is aware that the guidance provided does 
not solve all problems. For example, limiting an indemnification 
agreement to appropriations available at the time of the loss, as in 
B-202518 (the New York Wmter Olympics case), may remove the 
“unlimited liability” objection, but it remains entirely possible that 
liabilities incurred under such an agreement could exhaust the 
agency’s appropriation and produce further Antideficiency Act 
complications. Also, from the standpoint of the contractor or other 
“beneficiary,” indemnification under these circumstances can prove 
largely ihsory, as it will obviously make a big difference whether the 
incident giving rise to the claim occurs at the beginning or the end of 
a fiscal year. 

The indemnification area is concededly a troublesome one. While 
there are devices that may be employed to structure indemnification 
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d. Specific Appropriation 
Limitations/Purpose Violations 

agreements in such a way as to make them legally acceptable, they are 
no substitute for clear legislative authority. If an agency thinks that 
indemnification agreements in a particular context are sufficiently in 
the government’s interests, the preferable approach is for the agency 
to go to Congress and seek specific statutory authority. 

In Chapter 4 we covered in some detaii 31 U.S.C. 9: 1301(a), which 
prohibits the use of appropriations for purposes other than those for 
which they were appropriated. As seen in that chapter, violations of 
purpose availability can arise in a wide variety of contexts-charging 
an obligation or expenditure to the wrong appropriation, making an 
obligation or expenditure for an unauthorized purpose, violating a 
statutory prohibition or restriction, etc. The question we explore in 
this section is the relationship of purpose availability to the 
Antideficiency Act. In other words, when and to what extent does a 
purpose violation also violate the Antideflciency Act? 

Why does it matter whether you have violated one statute or two 
statutes? To our knowledge, nobody is keeping score. The reason here 
is that, if the second statute is the Antideficiency Act, ,there are 
reporting requirements and potential penalties to consider. 

A useful starting point is the following excerpt from 63 Comp. Gen. 
422,424 (1984): 

“Not every violation of 31 USC. 5 1301(a) also constitutes aviolation of the 
Antideficiency Act. Even though an expenditure may have been charged to an 
improper SOWCB, the Antideficiency Act’s prohibition against incurring obligations in 
excess or in advance of available appropriations is not also violated unless no other 
funds were available for that expenditure. Where, however, no other funds were 
authorized to be used for the purpose in question (or where those authorized were 
already obligated), both 31 U.S.C. 8 1301(a) and § 1341(a) have beenviolated. In 
addition, we would consider an Antideficiency Act violation to have occurred where 
an expenditure was improperly charged and the appropriate fund source, although 
available at the time, was subsequently obligated, making readjustment of accounts 
impossible.” 

First, suppose an agency charges an obligation or expenditure to the 
wrong appropriation account. Thii can involve either charging the 
wrong appropriation for the same time period, or charging the wrong 
fiscal year. The answer is found in the above passage from 63 Comp. 
Gen. 422. If the appropriation that should have been charged in the 
first place has sufficient available funds to enable the adjustment of 
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accounts, there is no Antideficiency Act violation. A violation exists if 
the proper account does not have enough money to permit the 
adjustment, and this includes cases where sufficient funds existed at 
the time of the error but have since been obligated or expended. See 
also 70 Comp. Gen. 592 (1991); B-222048, February 10,1987; 
B-95136, August 81979. 

Other cases illustrating or applying this principle are 57 Comp. Gen. 
459 (1978) (grant funds charged to wrong fiscal year); B-224702, 
August 5, 1987 (contract modifications charged to expired accounts 
rather than current appropriations); B-208697, September 28,1983 
(items charged to General Services Administration Working Capital 
Fund which should have been charged to other operating 
appropriations). Actually, the concept of “curing” a violation by 
making an appropriate adjustment of accounts is not new. See, G, 
16 Comp. Dec. 750 (1910); 4 Comp. Dec. 314,317 (1897). The 
Armed Services Board of Contract Appeals has also followed this 
principle. New England Tank Industries of New Hampshire, Inc., 
ASBCA No. 26474, 88-1 BCA (20,395 (1987).= 

The next situation to consider is an obligation or expenditure in 
excess of a statutory ceiling. This may be an earmarked maximum in a 
more general appropriation or a monetary ceiling imposed by some 
other legislation. An obligation or expenditure in excess of the ceiling 
violates 31 U.S.C. 5 1341(a). See, for example, the following: 

* Monetary ceilings on minor military construction (10 U.S.C. 5 2805): 
63 Comp. Gen. 422 (1984); Continuing Inadequate Control Over 
Programing [sic] and Financing of Construction, B-133316, July 23, 
1964; Review of Programing [sic] and Financing of Selected 
Facilities Constructed at Army, Navy, and Air Force Installations, 
B-133316, January 24,196l. (The latter two items are audit 
reports.)3” 

““Although the Board’s decision was vacated and remanded on other g~o’ounds by tbe Court of 
Appeals for the Federal Circuit, New England Tank Industries of New Hampshire v. United 
w, 361 F.Zd 685 (Fed. Cii. 1933), the court noted its agreement with the Board’s 
Antideficiency Act conclusions. @ at 692 n.15. 

‘JAnother report in this series, making similar fidings under a different statutory ceiling, is 
Okgal Use of Operation and Maintenance Funds for Rebabilition and GxWrwtion of Family 
Housing and Const~ction of a Related Facility. 5133102, August 30,1963. 
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* Monetary ceiling on lease payments for family housing units in foreign 
countries (10 U.S.C. $2828(e)): report entitled Leased Military 
Housing Costs in Europe Can Be Reduced by Improving Acquisition 
Practices and Using Purchase Contracts, GAO/NSIALi-85-113 (July 24, 
1985), at 7-8; 66 Comp. Gen. 176 (1986); B-227527/B-227325, 
October 21, 1987 (non-decision) letter. 

* Ceiling in supplemental appropriation: B-204270, October 13, 1981 
(dollar limit on Standard Level User Charge payable by agency to 
General Services Administration). sd 

* Ceiling in authorizing legislation: 64 Comp. Gen. 282 (1985) (dollar 
limit on two SmaII Business Administration direct loan programs). 

In a statutory ceiling case, the account adjustment concept described 
above may or may not come into play. If the ceiling represents a limit 
on the amount available for a particular object, then there generally 
will be no other funds available for that object and hence no “correct” 
funding source from which to reimburse the account charged. If, 
however, the ceiling represents only a limit on the amount available 
from a particular appropriation and not an absolute limit on 
expenditures for the object, as in the minor military construction 
cases, for example, then it may be possible to cure violations by an 
appropriate adjustment. 63 Comp. Gen. at 424. 

The fmal situation-and from this point on, the law gets a bit 
murky-is an obligation or expenditure for an object which is 
prohibited or simply unauthorized. In 60 Comp. Gen. 440 (1981), a 
proviso in the Customs Service’s 1980 appropriation expressly 
prohibited the use of the appropriation for administrative expenses to 
pay any employee overtime pay in an amount in excess of $20,000. By 
allowing employees to earn overtime pay in excess of that amount, the 
Customs Service violated 31 U.S.C. 5 1341. The Comptroller General 
explained the violation as follows: 

“When an appropriation act specifies that an agency’s appropriation is not available 
for a designated purpose, and the agency has no other funds for that purpose, any 
officer of the agency who authorizes an obligation or expenditure of agency funds for 
that purpose violates the Antideficiency Act. Since the Congress has not appropriated 
funds for the designated purpose, the obligation may be viewed either as being in 
excess of the amount (zero) available for that purpose or as in advance of 
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appropriations made for that purpose. In either case the Antideficiency Act is 
violated.” Id. at 441. 

In B-201260, September 11, 1984, the Comptroller General advised 
that expenditures in contravention of the Boland Amendment would 
violate the Antideficiency Act (although none were found in that case). 
The Boland Amendment, an appropriation rider, provided that 
“[nlone of the funds provided in this Act may be used” for certain 
activities in Central America. In B-229732, December 22, 1988, GAO 

found the Antideficiency Act violated when the Department of 
Housing and Urban Development used its funds for commercial trade 
promotion activities in the Soviet Union, an activity beyond its 
statutory authority. Similarly, a nonreimbursable interagency detail of 
an employee, contrary to a specific statutory prohibition, produced a 
violation in B-247348, June 22, 1992 (letter to Public Printer). AU 
three cases also involved purpose violations and are consistent with 
60 Comp. Gen. 440, the rationale being that expenditures would be in 
excess of available appropriations, which were aero.35 

However, one court has reached a result which may interpret the 
Antideficiency Act, somewhat differently. In Southern Packaging and 
Storage Co. v. United States, 588 F. Supp. 532 (D.S.C. 1984), the 
court found that the Defense Department had purchased certain 
combat meal products (“MRE”) in violation of a “Buy American” 
appropriation rider, which provided that “[n]o part of any 
appropriation contained in this Act . . . shah be available” to procure 
items not grown or produced in the United States. The court rejected 
the contention that the violation also contravened the Antideficiency 
Act, stating: 

‘There is no evidence in this case to show that [the Defense Personnel Supply Center1 
authorized expenditures beyond the amount appropriated by Congress for the 
procurement of the MRE rations and the component foods thereof.” Id. at 550. 

Given the sparse discussion in the decision and the fact that Congress 
does not make specific appropriations for MRE rations, it is difticult 
to discern precisely how the Southern Packaging court would apply 
the Antideficiency Act. Whlle it is possible to reconcile Southern 

=There are also a few older cases tiim violations of both statutes, but they are of little help in 
attempting to formulate a reasoned approach. Examples are 39 Camp. Gen. 388 (19591, which 
does not discuss the relatignsbip, and 22 Comp. Gen. 772 (1943), which includes a rationale, 
now obsolete, based on the then-existing lack of authority to inelude interest stipulations in 
CO”traet.% 
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Packaging with the GAO cases, it is also possible to find an element of 
inconsistency. In the opinion of the editors, this area requires further 
careful thought. On the one hand, every expenditure for an 
unauthorized purpose should not also violate the Antideficiency Act. It 
does not seem to have been the intent of Congress that every 
unauthorized entertainment expenditure or every payment for an 
unauthorized long-distance telephone call be reported to Congress 
and the President as an Antideficiency Act violation, a result that 
could be reached by a broad application of the language of 60 Comp. 
Gen. 440. Yet on the other hand, where Congress has expressly 
prohibited the use of appropriated funds for some particular 
expenditure, it seems clear that the “available appropriation” for that 
item is zero. Further refinement in this area appears necessary. 

e. Amount of Available 
Appropriation or Fund 

Questions occasionally arise over precisely what assets an agency may 
count for purposes of determining the amount of available resources 
against which it may incur obligations. 

The starting point, of course, is the unobligated balance of the 
relevant appropriation. In Section F of this chapter, we discuss the 
rule that subdivisions of a lump-sum appropriation appearing in 
legislative history are not legally binding on the agency. They are 
binding only if carried into the appropriation act itself, or are made 
binding by some other statute. Thus, the entire unobligated balance of 
an unrestricted lump-sum appropriation is theoretically available for 
Antideficiency Act purposes. 55 Comp. Gen. 812 (1976).36 

Where an agency is authorized to retain certain receipts or collections 
for credit to an appropriation or fund under that agency’s control, 
those receipts are treated the same as direct appropriations for 
purposes of obligation and the Antideficiency Act, subject to any 
applicable statutory restrictions. x, 71 Comp. Gen. 224 (1992) 
(National Technical Information Service may use subscription 
payments to defray its operating expenses but, under governing 
legislation, may use customer advances only for costs directly related 
to fum orders). 
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In addition, certaii other assets may be “counted,” that is, obligated 
against. For example, OMB Circular No. A-34 includes certain 
accounts receivable (also referred to as a form of “offsetting 
collection”) as a “budgetary resource.“37 See also B-134474-O.M., 
December 18, 1957. This does not mean anticipated receipts from 
transactions that have not yet occurred or orders that have not yet 
been placed. Obligations cannot be charged against anticipated 
proceeds from an anticipated sale of property. 35 Comp. Gen. 356 
(1955) (sale of old telephone equipment to be replaced with new 
equipment); B-209758-O.M., September 29, 1983 (sale of assets 
seized from embezzler). Thus, the Customs Service violated the 
Antideflciency Act by obligating against anticipated receipts from 
future sales of seized property unless it had sufficient funds available 
from other sources to cover the obligation. B-237135, December 21, 
1989. Similarly, the Comptroller General found that the Air Force 
violated the Antideficiency Act by overobligating its Industrial Fund 
based on estimated or anticipated customer orders. See report 
entitled The Air Force Has Incurred Numerous Gverobligations’in its 
Industrial Fund, ~~~~-81-53 (August 14, 1981); 62 Comp. Gen. 143, 
147 (1983). Even where receivables are properly included as 
budgetary resources, an agency may not incur obligations against 
receipts expected to be received after the end of the current fiscal 
year without specific statutory authority. 51 Comp. Gen. 598,605 
(1972). 

GAO considered another aspect of the question in 60 Comp. Gen. 520 
(1981). The General Services Administration buys furniture and other 
equipment for other agencies through the General Supply Fund, a 
revolving fund established by statute. Agencies pay GSA either in 
advance or by reimbursement. For reasons of economy, GSA normally 
makes consolidated and bulk purchases of commonly used items. 
Concern over the application of the Antideficiency Act arose when, for 
several reasons, the Fund began experiencing cash flow problems. 
GSA wanted to obligate against the value of inventory in the Fund. In 
other words, GSA wanted to consider the amount of the available 
appropriation as the cash assets, including advances, in the Fund, 
plus inventory. 
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The Comptroller General held that inventory in the General Supply 
Fund did not constitute a “budgetary resource” against which 
obligations could be incurred. The items in the inventory had already 
been purchased with appropriated funds and could not be counted 
again as a new budgetary resource. This was in accord with OMB 
Circular No. A-34, which does not include inventory as a “budgetary 
resource” for budget execution purposes. Thus, a violation of the 
Antideficiency Act would occur at the moment GSA incurs obligations 
in excess of available “budgetary resources.” 

Supplemental appropriations, requested but not yet enacted, may not 
be counted as a budgetary resource. B-2301 17-O.M., February 8, 
1989. See also OMB Circular No. A-34, $31.4. 

f. Intent/Factors Beyond 
Agency Control 

A violation of the Antideficiency Act does not depend on intent or lack 
of good faith on the part of contracting or other officials who obligate 
or pay in advance or in excess of appropriations. Although these 
factors may influence the applicable penalty, they do not affect the 
basic determination of whether a violation has occurred. 64 Comp. 
Gen. 282,289 (1985). The Comptroller General once expressed the 
principle in the following passage which, although stated in a slightly 
different context, is equally applicable here: 

‘“Where a payment is prohibited by law, the utmost good faith on the part of the 
officer, either in ignorance of the facts or in disregard of the facts, in purporting to 
authorize the incurring of an obligation the payment of which is so prohibited, cannot 
take the case out of the statute, otherwise the purported good faith of an officer could 
be used to nullii the law.” A-86742, June 17, 1937. 

To illustrate, a contracting~ofticer at the United States Mission to the 
North Atlantic Treaty Organization accepted an offer for installation of 
automatic telephone equipment at twice the amount of the 
unobligated balance remaining in the applicable account. The 
Department of State explained that the contracting officer had 
misinterpreted General Accounting Office regulations and 
hnplementiig State Department procedures. But for this 
misinterpretation, additional funds could have been placed in the 
account. State therefore felt that the transaction should not be 
considered in violation of the Act. GAO did not agree and held that the 
overobligation must be immediately reported as required by 31 USC. 
5 1617(b). The official’s state of mind was not relevant in deciding 
whether a violation had occurred. 35 Comp. Gen. 356 (1955). 
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An overobligation may result from external factors beyond the 
agency’s control. Whether ,this will produce an Antideficiency Act 
violation depends on the particular circumstances. 

In 58 Comp. Gen. 46 (1978), the Army asked whether it could make 
payments to a contractor under a contract requiring payment in local 
(foreign) currency where the original dollar obligation was well within 
applicable funding limitations but, due to subsequent exchange rate 
fluctuations, payment would exceed those limitations. The Army 
argued that a payment under these circumstances should not be 
considered a violation of the Act because currency fluctuations are 
totally beyond the control of the contracting officer or any other 
agency official. GAO disagreed. The fact that the contracting officer 
was a victim of circumstances does not make a payment in excess of 
available appropriations any less illegal. (It is, of course, as with state 
of mind, relevant in assessing penalties for the violation.) See also 38 
Comp. Gen. 501 (1959) (severe~adverse weather conditions or 
prolonged employee strikes generally not sufficient to justify 
overobligation by former Post Office Department, but facts in 
particular case could justify deficiency apportionment). 

In apparent contrast, the Comptroller General stated in 62 Comp. 
Gen. 692,700 (1983) that an overobligation resulting from a judicial 
award of attorney’s fees under 28 U.S.C. $2412(d), the Equal Access 
to Justice Act, would not violate the Antideficiency Act. See also 63 
Comp. Gen. 308,312 (1984) (judgments or board of contract appeals 
awards under Contract Disputes Act, same answer); 
B-227527/B-227325, October 21, 1987 (non-decision letter) 
(amounts awarded by court judgment need not be counted in 
determining whether statutory ceiling on lease payments has been 
exceeded and Antideficiency Act thereby violated); A-3731 6, July 11, 
1931 (land condemnation under Declaration of Taking Act which 
results in deficiency judgment would not violate AntideficiencyAct).38 

The distinction appears to be based on the extent to which the agency 
can act to avoid the overobligation even though it is imposed by some 
external force beyond its control. Thus, the currency fluctuation 
decision stated: 

“In apparent contradiction to A-37316 is 54 Camp. Gem 799 (1975). 
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‘[Wlhen a contracting officer fmds that the dollars required to continue or make fd 
payment on a contract will exceed a statutory limitation he may wminate the 
contract, provided the termination costs will not exceed the statutory limitations. 
Alternatively, the contracting officer may issue a stop work order and the agency may 
ask Congress for a deficiency appropriation citing the currency fluctuation as the 
reascm for its request.” 

58 Comp. Gen. at 48. Similarly, the Postmaster General could curtail 
operations if necessary. 38 Comp. Gen. at 504. See also 66 Comp. 
Gen. 176 (1986) (Antideficiency Act would not preclude Air Force 
from entering into lease for overseas family housing without provision 
limiting annual payments to statutory ceiling, even though certain 
costs could conceivably escalate above ceiling, where good faith cost 
estimates were well below ceiling and lease included termination for 
convenience clause). Where the agency could have acted to avert the 
overobligation but did not, the violation will not be excused. In 
contrast, in the case of a payment ordered by a court, comparable 
options (apart from seeking a deficiency appropriation) are not 
available. (Cm-Wing activities after the overobligation has occurred 
to avoid compounding the violation is a separate question.) 

An exception to the Antideficiency Act is built right into 31 U.S.C. 
5 1341(a). The statute prohibits contracts or other obligations in 
advance or excess of available appropriations, “unless authorized by 
law.” This is nothing more than the recognition that Congress can 
authorize exceptions to the statutes it enacts. 

(1) Contract authority 

At the outset, it is necessary to distinguish between “contract 
authority” and the “authority to enter into contracts.” A contract is 
simply a legal device employed by two or more parties to create 
binding and legally enforceable obligations in furtherance of some 
objective. The federal government uses contracts every day to procure 
a wide variety of goods and services. An agency does not need specific 
statutory authority to enter into contracts. It has long been 
established that a government agency has the inherent authority to 
enter into binding contracts in the execution of its duties. Van - 
Brocldin v. Tennessee, 117 U.S. 151,154 (1886); United States v. 
Maurice, 26 F. Gas. 1211,1216-17 (C.C.D. Va. 1823) (No. 15,747). It 
should be apparent that these contracts, “authorized by law” though 
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they may be, cannot be sufficient to constitute exceptions to the 
Antideiiciency Act, else the Act would be meaningless. 

For purposes of the Antideficiency Act exception, a “contract 
authorized by law” requires not only authority to enter into a contract, 
but authority to do so without regard to the availability of 
appropriations. While the former may be inherent, the latter must be 
conferred by statute. The most common example of thii is “contract 
authority” as that term is defined and described in Chapter 
2-statutory authority which specifically authorizes an agency to enter 
into a contract in excess of, or prior to enactment of, the applicable 
appropriation. 

In some cases, the “exception” language will be unmistakably 
explicit. An example is the Price-Anderson Act, which provides 
authority to “make contracts in advance of appropriations and incur 
obligations without regard to” the Antideficiency Act. 42 U.S.C. 

5 22 10(j). Other examples of clear authority, although perhaps not as 
explicit as the Price-Anderson Act, may be found in 27 Comp. Gen. 
452 (1948) (long-term operating-differential subsidy agreements 
under the Merchant Marine Act); B-21 1190, April 5,1983 (contracts 
with states under the Federal Boat Safety Act); B-164497(3), June 6, 
1979 (certain provisions of the Federal-Aid Highway Act of 1973); 
B-168313, November 21, 1969 (interest subsidy agreements with 
educational institutions under the Housing Act of 1950). 

In an earlier case involving contract authority, GAO insisted that the 
Corps of Engineers had to include a “no liability unless funds are later 
made available” clause for any work done in excess of available funds. 
2 Comp. Gen. 477 (1923). The Corps had trouble with this clause 
because a Court of Claims decision, C.H. Leavell and Co. v. United 
States, 530 F.2d 878 (Ct. Cl. 1976), allowed the contractor an 
equitable adjustment for suspension of work due to a delay ln 
enacting an appropriation to pay hlm, notwIthstanding the 
“availability of funds” clause. In 56 Comp. Gen. 437 (1977), GAO 

overruled 2 Comp. Gen. 477, deciding that section 10 of the River and 
Harbor Act of 1922, by expressly authorizing the Corps to enter into 
large multi-year civil works projects without seeking a full 
appropriation in the first year, constituted the necessary exception to 
the Antideiiciency Act and a “funds available” clause was not 
necessary. This applies as well to contracts financed from the Corps’ 
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departments for “cloth@, subsistence, forage, fuel, quarters, 
transportation, or medical and hospital supplies, which, however, 
shall not exceed the necessities of the current year.” By 
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Civil Works Revolving Fund. B-242974.6, November 26, 1991 
(internal memorandum). 

The rationale of 56 Comp. Gen. 437 has also been applied to 
long-term fuel storage facilities contracts authorized by 10 U.S.C. 

5 2388. New England Tank Industries of New Hampshire, Inc., 
ASBCANo. 26474,88-l BCA li 20,395 (1987) vacated on other 
grounds, New England Tank Industries of New Hampshire v. United 
States, 861 F.2d 685 (Fed. Cir. 1988). 

In 28 Comp. Gen. 163 (1948), the Commissioner of Reclamation was 
authorized in an appropriation act to enter into certain contracts in 
advance of appropriations but subject to a monetary ceiling. Since the 
contract authority was explicit, with no language making it contingent 
on appropriations being made at some later date, the statute 
authorized the Commissioner to enter into a firm and binding 
contract. 

Contract authority may be “transferred” from one agency to another 
in certain circumstances. The Bureau af Mines was authorized to enter 
into a contract (in advance of the appropriation) to construct and 
equip an anthracite research laboratory. The Bureau asked the 
General Services Administration to enter into the contract on its 
behalf pursuant to section 103 of the Federal Property and 
Administrative Services Act of 1949, which provided that “funds 
appropriated to . other Federal agencies for the foregoing purposes 
[execution of contracts and supervision of construction] shall be 
available for transfer to and expenditure by the [General Services 
Adminiiration].” GAO held that the transfer language merely 
authorized the transfer of funds appropriated to the various agencies 
to GSA. It did not, however, preclude GSA from entering into contracts 
before the funds were appropriated, in this instance, because GSA was 
acting for the Bureau of Mimes which clearly did have the necessary 
authority. 29 Comp. Gen. 504 (195O).3s 

A somewhat different kind of contract authority is found in 41 U.S.C. 

$11, the so-called Adequacy of Appropriations Act. An exception to 
the requirement to have adequate appropriations-or any 
appropriation at ah-is made for procurements by the military 

“The provisions of the 1949 legislation discussed in 29 Camp. Gen. 504 have been superseded 
by the Public BuikJings Act of 1959. The case is included here merely to illustrate the concipt. 
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For example, statutory authority to acquire land and to pay for it from 
a specified fund is not an exception to the Antideficiency Act. It 
merely authorizes acquisitions to the extent of funds available in the 
specified source at the time of purchase. 27 Comp. Dec. 662 (1921). 
Similarly, the authority to conduct hearings does not, without more, 
confer authority to do so without regard to available appropriations. 
16 Comp. Dec. 750 (1910). Provisions in the District of Columbia 
Code requiring Saint Elizabeth’s Hospital to treat aII patients who 
meet admission eligibility requirements were held not to authorize the 
Hospital to operate beyond the level of its appropriations. If 
mandatory expenditures would cause a deficiency, the Hospital would 
have to reduce nonmandatory expenditures. 61 Comp. Gen. 661 
(1982). 

Several cases have considered the effect of various statutory salary or 
compensation increases. If a statutory increase is mandatory and does 
not give anyone discretion to determine the amount, or ifit gives 
some administrative body discretion to determine the amount, 
payment of which then becomes mandatory, the obligation is deemed 
“authorized by law” for Antideficiency Act purposes. 39 Comp. Gen. 
422 (1959) (salary increases for Wage Board employees); 22 Comp. 
Gen. 570 (1942); 21 Comp. Gen. 335 (1941); B-168796, February 2, 
1970 (mandatory statutory increase in retired pay for Tax Court 
judges); B-107279, January 9,1952 (mandatory increases for certain 
legislative personnel). GAO has not treated the granting of increases 
retroactively to correct past administrative errors as creating the 
same type of exception. See 24 Comp. Gen. 676 (1945). Increases 
which are discretionary do not permit the incurring of obligations in 
excess or advance of appropriations. 31 Comp. Gen. 238 (1951) 
(discretionary pension increases); 28 Comp. Gen. 309 (1948).40 

Some other examples of obligations “authorized by law” for 
Antideficiency Act purposes are: 

- Mandatory pilot program in Vermont under Farms for the Future Act 
of 1990 (loan guarantees and interest assistance). B-244093, July 19, 
1991. 

‘%8 Camp. Gen. 300 concerned increases to Wage Board employees under le2is,ation which is 
now obsolete (see 39 Camp. Gen. 422, cited in the text). However, it is still useful for the basic 
proposition, stated on page 302, that nonmandatory increases are not obligations ‘authorized by 
law” as that @ml is wed in 31 USC. g 1341(a). 
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. Mandatory entitlement programs administered by Department of 
Veterans Affairs. B-226801, March 2, 1988. 

. Mandatory transfer from one appropriation account to another where 
“donor” account contained insufficient unobligated funds. 38 Comp. 
Gen. 93 (1958). 

* Statute authorizing Interstate Commerce Commission to order a 
substitute rail carrier to service shippers abandoned by their primary 
carrier in emergency situations, and to reimburse certain costs of the 
substitute carrier. B-196132, October 11, 1979. 

* Provision in Criminal Justice Act of 1964 imposing mandatory 
deadline on commencement of certain programs which would 
necessarily involve creation of financial obligations. B-156932, 
August 17,1965. 

What are perhaps the outer limits of the “authorized by law” 
exception are illustrated in B-159141, August 18,1967. The Federal 
Aviation Administration had entered into long-term, incrementally 
funded contracts for the development of a civil supersonic aircraft 
(SST). To ensure compliance with the Antideficiency Act, the FAA 
each year budgeted for, and obligated, sufficient funds to cover 
potential termination liability. The appropriations committees became 
concerned that unnecessarily large amounts were being tied up this 
way, especially in light of the highly remote possibility that the SST 
contracts would be terminated. In considering the FAA’s 1968 
appropriation, the House Appropriations Committee reduced the 
FAA’s request by the amount of the termination reserve, and in its 
report directed the FAA not to obligate for potential termination costs. 
The Comptroller General advised that if the Senate Appropriations 
Committee did the same thing-a specific reduction tied to the amount 
requested for the reserve, coupled with clear direction in the 
legislative history-then an overobligation resulting from a 
termination would be regarded as “authorized by law” and not in 
violation of the Antideficiency Act. 

3. Voluntaxy Services 
Prohibition 

a. Introduction The next portion of the Antideficiency Act is 31 WC. 5 1342: 

“An officer or employee of the United States Government or of the District of 

Columbia government may not accept voluntary services for either government or 
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employ personal services exceeding that authorized by law except for emergencies 
involving the safety of human life or the protection of property. .” 

This provision first appeared, in almost identical form, in a deficiency 
appropriation act enacted in 1884 (23 Stat. 17). Although the original 
prohibition read “hereafter, no department or officer of the United 
States shall accept. .,” it was included in an appropriation for the 
(then) Indian Oftice of the Interior Department, and the Court of 
Claims held that it was applicable only.to the Indian Office. Glavey v. 
United States, 35 Ct. Cl. 242,256 (1900), reversed on other grounds, 
182 U.S. 595 (1901). The Comptroller of the Treasury continued to 
apply it across the board. See, s, 9 Comp. Dec. 181 (1902). In any 
event, the applicability of the 1884 statute soon became moot because 
Congress reenacted it as part of the Antideficiency Act in 1905 (33 
Stat. 1257) and again in 1906 (34 Stat. 48). 

Prior to the 1982 recodification of Title 31, section 1342 was 
subsection (b) of the Antideficiency Act, while the basic prohibitions 
of section 1341, previously discussed, constituted subsection (a). The 
proximity of the two provisions in the Code reflects their relationship, 
as section 1342 supplements and is a logical extension of section 
1341. Ifan agency cannot directly obligate in excess or advance of its 
appropriations, it should not be able to accomplish the same thing 
indirectly by accepting ostensibly “voluntary” services and then 
presenting Congress with the bii, in the hope that Congress will 
recognize a “moral obligation” to pay for the benefits 
conferred-another example of the so-called “coercive deficiency.” In 
this connection, the chairman of the House committee responsible for 
what became the 1906 reenactment of the voluntary services 
prohibition stated: 

“It is a hard matter to deal with. We give to Departments what we think is ample, but 
they come back with a deficiency. Under the law they can [not] make these 
deficiencies, and Congress can refuse to allow them; but after they are made it is vay 
hard to refuse to allow them. . .“l’ 

In addition, as we have noted previously, the Antideficiency Act was 
intended to keep an agency’s level of operations within the amounts 
Congress appropriates for that purpose. The unrestricted ability to 
use voluntary services would permit circumvention of that objective. 
Thus, without section 1342, section 1341 could not be folly effective. 

“39 Con& Rec. 3687 (1906), quoted in 30 Op. Att’y Gen. 51,63-64 (1913). 
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Note that 31 U.S.C. 5 1342 contains two distinct although closely 
related prohibitions: It bans, first, the acceptance of any type of 
voluntary services for the United States, and second, the employment 
of personal services “exceeding that authorized by law.” 

b. Appointment Without 
Compensation and Waiver of 

(1) The rules-general discussion 

SSlarY One of the evils which the “personal services” prohibition was 
designed to correct was a practice which was controversial in 1884 
but is much less so today. Lower-grade government employees were 
being asked to “volunteer” their services for overtime periods in 
excess of the periods allowed by law, thus enabling the agency to 
economize at the employees’ expense but nevertheless generating 
claims by the employees.42 Although this practice appears to have 
receded, the applicability of 31 U.S.C. 5 1342 remains relevant in a 
number of contexts involving services by government employees or 
services which would otherwise have to be performed by government 
employees. 

One of the earliest questions to arise under 31 U.S.C. 5 1342~and the 
issue that seems to have generated the greatest number of cases-was 
whether a government officer or employee, or an individual about to 
be appointed to a government position, could voluntarily work for 
nothing or for a reduced salary. Initially, the Comptroller of the 
Treasury ducked the question on the grounds that it did not involve a 
payment from the Treasury, and suggested that the question was 
appropriate to take to the Attorney General. 19 Comp. Dec. 160,163 
(1912). 

The very next year, the Attorney General tackled the question when 
asked whether a retied Army officer could be employed as 
superintendent of an Indian school without additional compensation. 
In what has become the leading case construing 31 U.S.C. 5 1342, the’ 
Attorney General replied that the appointment would not violate the 
voluntary services prohibition. 30 Op. Att’y Gen. 51 (1913). In 
reaching this conclusion, the Attorney General drew a distinction 
which the Comptroller of the Treasury thereafter adopted, and which 
GAO and the Justice Department continue to follow to this day-the 
distinction between “voluntary services” and “gratuitousservices.” 

4215 Gong. Rec. 3410-11 (1884), quotedin Op.Att’y Gen. 61,64-55(1913). 
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The key passages from the Attorney General’s opinion are set forth 
below: 

“[IIt seems plain that the words ‘voluntary service’ were not intended to be 
synonymous with ‘gratuitous service’ and were not intended to cover services 
rendered in an official capacity under regular appointment to an office otherwise 
permitted by law to be nonsalaried. In their ordinary and normal meaning these words 
refer to service intruded by a private person as a ‘volunteer’ and not rendered 
pursuant to any prior contract or obligation. It would be stretching the language a 
good deal to extend it so far as to prohibit offkial sewices without compensation in 
those instances in which Congress has not-&&i even a minimum salary for the 
offbx. 

“The context corroborates the view that the ordinary meaning of ‘voluntary services’ 
was intended. The wxy next words ‘or employ personal setice in excess of that 
authorized by law’ deal with contractual setices, thus making a balance between 
‘acceptance’ of ‘voluntary setice’ (i.e., the cases where there is no prior contract) 
and ‘employment’ of ‘personal setice’ (i.e., the cases where there is such prior 
contract, though unauthorized by law). 

. . 

“Thus it is evident that the evil at which Congress was aiming was not appointment or 
employment for authorized services witbout compensation, but the acceptance of 
unauthorized services not intended or agreed to be gratuitous and therefore likely to 
afford a basis for a future claim upon Congress. .” Id. at 5%53,55. 

The Comptroller of the Treasury agreed with this interpretation: 

“[The statuteJ was intended to guard against claims for compensation. A sexvice 
offered clearly and distinctly as grahdtous with a proper record made of that fact does 
not violate this statute against acceptance of voluntaly service. An appointment to 
serve without compensation which is accepted and properly recorded is not a 
violation of 131 U.S.C. 5 13421, and is valid if otherwise lawful.” 27 Camp. Dec. 131, 
132-33 (1920). 

Two main rules emerge from 30 Op. Att’y Gen. 51 and its progeny. 
First, if compensation for a position is fLved by law, an appointee may 
not agree to serve without compensation or to waive that 
compensation in whole or in part (these are two different ways Of 
saying the same thing). Id. at 56. This portion of the opinion did not 
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break any new ground. The courts had already held, based on public 
policy, that compensation fured by law could not be waived.43 Second, 
and this is really just a corollary to the rule just stated, lf the level of 
compensation is discretionary, or if the relevant statute prescribes 
only a maximum (but not a mlnlmum), the compensation can be set at 
zero, and an appointment without compensation or a waiver, entire or 
partial, is permissible. Id.; 27 Comp. Dec. at 133. 

Both GAO and the Justice Department have had frequent occasion to 
address these issues, and there are numerous decisions illustrating 
and applying the rulesd4 

In a 1988 opinion, the Justice Department’s Office of Legal Counsel 
considered whether the Iran-Contra Independent Counsel could 
appoint Professor Laurence Tribe as Special Counsel under an 
agreement to serve without compensation. Applying the rules set 
forth in 30 Op. Att’y Gen. 5 1, the OLC concluded that the 
appointment would not contravene the Antideficiency Act since the 
statute governing the appointment set a maximum salary but no 
minimum. Independent Counsel’s Authority to Accept Voluntary 
Services - Appointment of Laurence H. Tribe, Op. Off. Legal Counsel, 
May 19, 1988. 

Similarly, the Comptroller General held in 58 Comp. Gen. 383 (1979) 
that members of the United States Metric Board could waive their 
salaries since the relevant statute merely prescribed a maximum ram 
of pay. In addition, since the Board had statutory authority to accept 
gifts, a member who chose to do so could accept compensation and 
then return it to the Board as a gift. Both cases make the point that 
compensation ls not “fixed by law” for purposes of the “no waiver” 
rule where the statute merely sets a maximum Limit for the salary. 

‘“Glaveyv. United States, 182 US. 596 (1901); MIUerv. United States, 103 F. 413 
(C.C.S.D.N.Y. 1900).Seealso9C!omp.Dec. 101 (1902). Latercasesfollowing GLaveyare 
MacMath v. United Stste,, 248 U.S. 161(1918), and United State Y. Andrew, 240 U.S. 90 
(19 16). The policy rationale is wlat to permit agencies to disregard compensation prescribed by 
statute could work to the disadvantage of those who cannot, or we not wi3lq to, accept the 
position for less than the prescribedsabuy. &%, 103 F. at 416-16. 

“Some cases in addition to those cited in the text are 32 Camp. Gen. 236 (1952); 23 Camp. 
Gen. 109,112 (1943); 14 Camp. Gen. 193 (1934); 34 Op. Att’y Gen. 490 (1926); 30 OP. Att’y 
Gen. 129 (1913); 3 op. ofi. Legal COuns?l78 (1979). 
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A good ilhrstration of the kind of situation 31 U.S.C. $1342 is designed 
to prevent is 54 Comp. Gen. 393 (1974). Members of the Commission 
on Marihuana and Drug Abuse had, apparently at the chairman’s 
urging, agreed to waive their statutory entitlement to $100 per day 
whiie involved on Commission business. The year after the 
Commission ceased to exist, one of the former members changed his 
mind and filed a claim for a portion of the compensation he would 
have received but for the waiver. Since the $100 per day had been a 
statutory entitlement, the purported waiver was invalid and the former 
commissioner was entitled to be paid. Similar claims by any or ah of 
the other former members would also have to be allowed. If 
insufficient funds remained in the Commission’s now-expired 
appropriation, a deficiency appropriation would be necessary. 

A few earlier cases deal with fact situations similar to that considered 
in 30 Op. Att’y Gen. 51-the acceptance by someone already on the 
federal payroll of additional duties without additional compensation. 
In 23 Comp. Gen. 272 (1943) for example, GAO concluded that a 
retired Army officer could serve, without additional compensation, as 
a courter for the State Department. The voluntary services 
prohibition, said the decision, does not preclude “the assignment of 
persons holding offke under the Government to the performance of 
additional duties or the duties of another position without additional 
compensation.” rd. at 274. Another World War II decision held that 
American Red Cross Volunteer Nurses’ Aides who also happened to be 
full-time federal employees could perform volunteer nursing services 
at Veterans Administration hospitals. 23 Comp. Gen. 900 (1944). 

One thing the various cases discussed above have in common is that 
they involve the appointment of an individual to an official 
government position, permanent or temporary. Services rendered 
prior to appointment are considered purely vohmtary and, by virtue of 
31 U.S.C. 5 1342, cannot be compensated. Lee v. United States, 45 Ct. 
Cl. 57, 62 (1910); B-181934, October 7, 1974.4bIt afsofollowsthat 
post-retirement services, apart from appointment as a reemployed 
annuitant, are not compensable. 65 Comp. Gen. 21(1985). In that 
case, an alleged agreement to the contrary by the individual’s 
supervisor was held unauthorized and therefore invalid. 

‘%181934 was overruled by 55 Comp. Gen. 109 (1975) ixcause additional information 
showed that the individual was a “de facto employee” performing under color of appointment 
and with a claim of right to the position. A “voluntary” employee has no such “color of 
appointment” or indicia of tawful employment. 
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It has also been held that experts and consultants employed under 
authority of 5 USC. # 3109 may serve without compensation without 
violating the Antideficiency Act as long as it is clearly understood and 
agreed that no compensation is to be expected. 27 Comp. Gen. 194 
(1947); 6 Op. Off. Legal Counsel 160 (1982). Cf. B-185952,Augus.t 
18, 1976 (uncompensated participation in pre-bid conference, on-site 
inspection, and bid opening by contractor engineer who had prepared 
speciEcations regarded as “technicalviolation” of 31 U.S.C. 5 1342). 

Several of the decisions note the requirement for a written record of 
the agreement to serve without compensation. Proper documentation 
is important for evidentiary purposes should a claim subsequently be 
attempted. u, 27 Comp. Gen. 194,195 (1947); 26 Comp. Gen. 956, 
958 (1947); 27 Comp. Dec. 131,132-33.(1920); 2 Op. Off. Legal 
Counsel 322,323 (1977). 

The rule that compensation fmed by statute may not be waived doss 
not apply if the waiver or appointment without compensation is itself 
authorized by statute. The Comptroller General stated the principle as 
followsin 27 Comp. Gen. 194,195 (1947): 

‘[Elven where the compensation for a partiadar position is fixed by or pursuant to 
law, the occupant of the position may waive his ordinary right to the compensation 
fixed for the position and thereafter forever be estopped from claiming and receiving 
the salary previously waived, if there be some applicable provision of law authorizing 
the acceptance of services without compensation.” (Emphasis in original.) 

In B-139261, June 26, 1959, GAO reiterated the above principle, and 
gave several examples of statutes sufiicient for this purpose. Another 
example may be found in 2 Op. Off. Legal Counsel 322 (1977). 

At this point a 1978 case, 57 Comp. Gen. 423, must be noted although 
its effect is not entirely clear. The decision held that a statute 
authorizing the Agency for International Development to accept gifta 
of “services of any Idnd” did not meet the test of 27 Comp. Gen. 194, 
and therefore did not permit waiver of salary by employees whose 
compensation is fured by statute. While 57 Comp. Gen. 423 did not 
purport to overrule or modify any prior cases, it seems to say that 
statutory authority to accept gifts of personal service is no longer 
adequate to permit waiver of compensation fixed by statute. However, 
in B-139261, June 26,1959, not cited in 57 Comp. Gen. 423, one of 
the examples given of statutes that would authorize waiver of 
compensation fixed by law was a gift statute very similar to the AID 
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statute involved ln 57 Comp. Gen. 423. If 57 Comp. Gen. 423 ls ln fact 
a modification of the prior case law, then an agency would need 
explicit authority to employ persons without compensation. For an 
example of such authority, see 32 Comp. Gen. 236 (1952). 

The rules for waiver of salary or appointment without compensation 
may be summarized as follows: 

- If compensation ls not fixed by statute, i.e., lf it is fixed 
administratively or lf the statute merely prescribes a maximum but no 
minimum, it may be waived as long as the waiver qualifies as 
“gratuitous.” There should be an advance written agreement waiving 
all claims. 

- If compensation ls fixed by statute, it may not be waived, the 
voluntary vs. gratuitous distinction notwithstanding, without specific 
statutory authority. Unfortunately, the’decisions are not consistent as 
to what form this authority must take, and the extent to which 
authority to accept donations of services (as opposed to explicit 
authority to employ persons without compensation) wlll suffice is not 
entirely clear. 

l If the employing agency has statutory authority to accept gifts, the 
employee can accept the compensation and return it to the agency aa 
a gift. Even if the agency has no such authority, the employee can stll 
accept the compensation and donate it to the United States Treasury. 

(2) Student interns 

In 26 Comp. Gen. 956 (1947) the (then) Civil Service Commission 
asked whether an agency could accept the uncompensated services of 
college students as part of a college’s internship program. The 
students “would be assigned to productive work, i.e., to the regular 
work of the agency ln a position which would ordinarily fall in the 
competitive civil service.” The answer was no. Since the students 
would be used ln positions t&compensation for which was fmed by 
law, and since compensation fixed by law cannot be waived, the 
proposal would require legislative authority. 

Thii years later, the Justice Department’s Office of Legal Counsel 
considered another internship program and provided similar advice. 
without statutory authority, uncompensated student services that 
furthered the agency’s mission, i.e., “productive work,” could not be 
accepted. 2 Op. Off. Legal Counsel 185 (1978). 
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In view of the long-standing rule, supported as we have seen by 
decisions of the Supreme Court, prohibiting the waiver of 
compensation for positions required by law to be salaried, GAO and 
Justice had little choice but to respond as they did. Clearly, however, 
this was not a very useful answer. It meant that uncompensated 
student interns could be used only for essentially “make-work” tasks, 
a result of benefit to neither the students nor the agencies. 

The solution, apparent from both cases, was legislative authority, 
which Congress provided later ln 1978 by the enactment of 5 U.S.C. 

5 3111. The statute authorizes agencies, subject to regulations of the 
Office of Personnel Management, to accept the uncompensated 
services of high school and college students, “(n]otwlthstandlng 
section 1342 of Title 31,” lf the services are part of an agency 
program designed to provide educational experience for the student 
and will not be used to displace any employee. 

In a 1981 decision, GAO held that 5 U.S.C. 5 3111 does not authorize 
the payment of travel or subsistence expenses for the students. 60 
Comp. Gen. 456 (1981). 

A paper entitled A Part-Time Clerkship Program in Federal Courts for 
Law Students by the Honorable Jack B. Weinstein and William B. 
Bonvllllan, written in 1975 and printed at 68 F.R.D. 265, considered 
the use of law students as part-time law clerks, without pay, to mostly 
supplement the work of the regular law clerks ln furtherance of the 
official duties of the courts. Based on the statute’s legislative history 
and 30 Op. Att’y Gen. 5 1, previously discussed, Judge Weinstein 
concluded that the program did not violate the Antideflciency Act. 
Although this aspect of the issue ls not explicitly discussed ln the 
paper, it appears that the compensation of regular law clerks is fued 
administratively. See 28 USC 5 604(a)(5). In any event, the 
Administrative Office of the United States Courts was given authority 
ln 1978 to “accept and utilize voluntary and uncompensated 
(gratuitous) services.” 28 U.S.C. 5 604(a)(17). 

(3) Program beneficiaries 

Programs are enacted from time to time to provide job training 
assistance to various classes of indlvlduals. The training is intended to 
enable participants to enter the labor market at a higher level of skill 
and thereby avoid the need for public assistance. Also, in more recent 
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years, the concept of “workfare” (work as a requirement for the 
receipt of public assistance) has begun to evolve. Questions have 
arisen under programs of this nature as to the authority of federal 
agencies to serve as employers. 

A 1944 case, 24 Comp. Gen. 314, considered avocational 
rehabilitation program for disabled war veterans. GAO concluded that 
31 U.S.C. $ 1342 did not preclude federal agencies from providing 
on-the-job training, without payment of salary, to program 
participants. The decision is further discussed in 26 Comp. Gen. 956, 
959 (1947). 

In 51 Comp. Gen. 152 (1971), GAO concluded that 31 U.S.C. $ 1342 
precluded federal agencies from accepting work by persons hied by 
local governments for public service employment under the 
Emergency Employment Act of 1971. Four years !ater, GAO modified 
the 1971 decision, holding that a federal agency could provide work 
without payment of compensation to (i.e., accept the free services of) 
trainees sponsored and paid by nonfederal organizations from federal 
grant funds under the Comprehensive Employment and Training Act 
of 1973.54 Comp. Gen. 560 (1975). The decision stated: 

“[Clonsidering that the services in question will arise out of a program initiated by 
the Federal Government, it would be anomalous to conclude that such services are 
proscribed as being voluntary within the meaning of 31 U.S.C. P [ 1342). That is to 
say, it is ow opinion that the utilization of enrollees or trainees by a Federal agency 
under the circumstances here involved need not be considered the acceptance of 
‘voluntary services’ within the meaning of that phrase as used in 3 1 USC. 
5 [1342].” Id. at 561. 

Several issues under a workfare program (Community Work 
Experience Program) are discussed in B-211079.2, January 2,1987. 
The relevant program legislation expressly authorizes program 
participants to perform work for federal agencies “notwithstanding 
section 1342 of title 31.” 42 U.S.C. 8 609(a)(4)(A). The decision seems 
to say that the statutory authority was necessary not because of the 
Antideficiency Act but to avoid an impermissible augmentation of 
appropriations. It is in any event consistent in result with 24 Comp. 
Gen. 314 and 54 Comp. Gen. 560. The relationship between voluntary 
service and the augmentation concept is explored later in this chapter 
in our discussion of augmentation of appropriations. 
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(4) Applicability to legislative and judicial branches 

The applicability of 31 U.S.C. § 1342 to the legislative and judicial 
branches of the federal government does not appear to have been 
seriously questioned. 

The salary of a Member of Congress is fmed by statute and therefore 
cannot be waived without specific statutory authority. B-159835, 
April 22,1975; B-123424, March 7,1975; B-123424, April 15,1955; 
A-8427, March 19, 1925; B-206396.2, November 15,1988 
(non-decision letter). However, as each of these cases points out, 
nothing prevents a Senator or Representative from accepting the 

salary and then, as several have done, donate part or all of it back to 
the United States Treasury. 

In 1977, GAO was asked by a congressional committee chairman 
whether section 1342 applies to Members of Congress who use 
volunteers to perform official office functions. GAO responded first 
that section 1342 seems clearly to apply to the legislative branch. GAO 

then summarized the rules for appointment without compensation and 
advised that, to the extent that a particular employee’s salary could be 
fixed administratively by the Member in any amount he or she chooses 
to set, that employee’s salary can be fixed at zero. (This once again 
was essentially an application of the rules set down decades earlier,in 
30 Op. Att’y Gen. 51 and 27 Comp. Dec. 131.) B-69907, February 11, 
1977. 

The salary of a federal judge is also “fmed by lawn-even more so 
because of the constitutional prohibition against diminishing the 
compensation of a federal judge while in office. A case applying the 
standard “no waiver” rules to a federal judge is B-157469, July 24, 
1974. 

c. Other Voluntary Services Before entering the mainstream of the modem case law, two very 
early decisions should be noted. In 12 Comp. Dec. 244 (1905), the 
Comptroller of the Treasury held that an offer by a meat-packing firm 
to pay the salaries of Department of Agriculture employees to conduct 
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a pre-export pork inspection could not be accepted because of the 
voluntary services prohibition.*6 Similar cases have since come up, but 
they have been decided under the augmentation theory without 
reference to 31 U.S.C. § 1342. See 59 Comp. Gen. 294 (1980) and 2 
Comp. Gen. 775 (1923), discussed later in Section E of this chapter. 
To restate, apart from the 1905 decision, which has not been followed 
since, the voluntary services prohibition has not been applied to 
donations of money. 

In another 1905 decision, a vendor asked permission to instaIl an 
appliance on Navy property for trial purposes at no expense to the 
government. Presumably, if the Navy liked the appliance, it would 
then buy it. The Comptroller pointed out an easily overlooked phrase 
in the voluntary service prohibition-the services that are prohibited 
are voluntary services “for the United States.” Here, temporary 
installation by the vendor for trial purposes amounted to service for 
hi own benefit and on hi own behalf, “as an incident to or necessary 
concomitant of a proper exhibition of his appliance for sale.” 
Therefore, the Navy could grant permission without violating the 
Antideficiency Act as long as the vendor agreed to remove the 
appliance at his own expense if the Navy chose not to buy it. 11 
Comp. Dec. 622 (1905). This case, although it has not been cited 
since, would appear to be still valid. 

For the most part, the cases have been resolved by applying the 
“voluntary vs. gratuitous” distinction fust enunciated by the Attorney 
General in 30 Op. Att’y Gen. 51, discussed above. The underlying 
philosophy is perhaps best conveyed in the following statement by the 
Justice Department’s Office of Legal Counsel: 

“Although the interpretation of 5 [ 13421 has not been entirely consistent over tlw 
years, the weight of authority does support the view that the section was intended to 
eliminate subsequent claims against the United States for compensation of the 
‘volunteer,’ rather than to deprive the @wnment of the benefit of truly @atuit~us 
selvices.” 6 op. off. kgalcoImsel16o,162 (1982). 

In an early formulation that has often been quoted since, the 
Comptroller General noted that: 

‘% would also contravene 18 U.S.C. R 209, which prohibits payment of salaries of government 
employees from nongovemment sources. This statute did not exist at the time of the 1905 
decision. 
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“The voluntary service referred to in 131 U.S.C. § 13421 is not necessarily 
synonymous with gratuitous service, but contemplates service furnished on the 
initiative of the party rendering the same without request from, or agreement with, 
the United States therefor. Services furnished pursuant to a formal contract are not 
voluntary within the meaning of said section.” 7 Comp. Gen. 810,811 (1928). 

In 7 Comp. Gen. 810, a contractor had agreed to prepare 
stenographic transcripts of Federal Trade Commission public 
proceedings and to furnish copies to the FTC without cost, in 
exchange for the exclusive right to report the proceedings and to sell 
transcripts to the public. The decision noted that consideration under 
a contract does not have to be monetary consideration, and held that 
the contract in question was supported by sufficient legal 
consideration. Whiie the case is thus arguably not a true “voluntary 
services” case, it has often been cited since, not so much for the 
actual holding but for the above-quoted statement of the rule. 

For example, in B-13378, November 20, 1940, the Comptroller 
General held that the Secretary of Commerce could accept gratuitous 
services from a private agency, created by various social science 
associations, which had offered to assist In the preparation of official 
monographs analyzing census data. The services were to be rendered 
under a cooperative agreement which specified that they would be 
free of cost to the government. The Commerce Department agreed to 
furnish space and equipment, but the monographs would not 
otherwise have been prepared. 

Applying the same approach, GAO found no violation of 31 USC. 
5 1342 for the Commerce Department to accept services by the 
Business Advisory Council, agreed in advance to be gratuitous. 
B-125406, November 4,1955. Likewise, the Commission on Federal 
Paperwork could accept free services from the private sector as long 
as they were agreed In advance to be gratuitous. B-182087-O.M., 
November 26, 1975. 

In a 1982 decision, the American Association of Retired Persons 
wanted to volunteer services to assist in crime prevention activities 
(distribute literature, give lectures, etc.) on Army Installations. GAO 
found no Antideficiency Act problem as long as the services were 
agreed in advance, and so documented, as gratuitous. B-204326, 
July 26,1982. 

Page 6-6, GAO/OGC-92.19 Apprvptitions Law -Vol. U 



Chapter 6 
Avaihbility of Appropriations: Amount 

In B-177836, April 24,1973, the Army had entered into a contract 
with a landowner under which it acquired the right to remove trees 
and other shrubs from portions of the landowner’s property incident 
to an easement. A subsequent purchaser of the property complained 
that some tree stumps had not been removed, and the Army 
proceeded to contract to have the work done. The landowner then 
submitted a claim for certain costs he had incurred incident to some 
preliiary work he had done prior to the Army’s contract. Since the 
landowner’s actions had been purely voluntary and had been taken 
without the knowledge or consent of the government, 31 U.S.C. 

$1342 prohibited payment. 

In 7 Comp. Gen. 16’7 (1927), a customs official had stored, in his own 
private boathouse, a boat which had been seized for smuggling 
whiskey. The customs official later filed a claim for storage charges. 
Noting that “the United States did not expressly or impliedly request 
the use of the premises and therefore did not by implication promise 
to pay therefor,” GAO concluded that the storage had been purely a 
voluntary service, payment for which would violate 31 U.S.C. 5 1342. 

As if to prove the proverb that there is nothing new under the sun 
(Ecclesiastes 1:9), GAO considered another storage case over 50 years 
later, B-194294, July 12,1979. There, an Agriculture Department 
employee had an accident while driving a government-owned vehicle 
assigned to hi for his work. A Department official ordered the 
damaged vehicle towed to the employee’s driveway, to be held there 
until it could be sold. Since the government did have a role in the 
employee’s assumption of responsibility for the wreck, GAO found no 
violation of 31 U.S.C. 3 1342 and allowed the employee’s claim for 
treasonable storage charges on aquantum meruit basis. 

Section 1342 covers any type of service which has the effect of 
creating a legal or moral obligation to pay the person rendering the 
service. Naturally, this includes government contractors. The 
prohibition includes arrangements in which government contracting 
officers solicit or permit-tacitly or otherwise-a contractor to 
continue performance on a “temporarily unfunded” basis whine the 
agency, which has exhausted its appropriations and can’t pay the 
contractor immediately, seeks additional appropriations. This was one 
of the options considered in 55 Comp. Gen. 768 (1976), discussed 
previously in connection with 31 U.S.C. 5 1341(a). The Army proposed 
a contract modification which would explicitly recognize the 

Page 6.69 GAO/OGC-92.13 Appropriations law -Vol. II 



Chapter 6 
Availability of Appropriations: Amount 

d. Exceptions 

government’s obligation to pay for any work performed under the 
contract, possibly including reasonable interest, subject to subsequent 
availability of funds. The government would use its best efforts to 
obtain a deficiency appropriation. Certificates to this effect would be 
issued to the contractor, including a statement that any additional 
work performed would be done at the contractor’s own risk. In return, 
the contractor would be asked to defer any action for breach of 
contract. 

GAO found this proposal “of dubious validity at best.” Although the 
certificate given to the contractor would say that continued 
performance was at the contractor’s own risk, it was clear that both 
parties expected the contract to contiiue. The government expected 
to accept the benefits of the contractor’s performance and the 
contractor expected to be paid-eventually-for it. This is certainly 
not an example of a clear written understanding that work for the 
government is to be performed gratuitously. Also, the proposal to pay 
interest was improper as it would compound the Antideficiency Act 
violation. Although 55 Comp. Gen. 768 does not specifically discuss 
31 U.S.C. § 1342, the relationship should be apparent. 

Two kinds of exceptions to 31 U.S.C. 5 1342 have already been 
discussed-where acceptance of services without compensation is 
specifically authorized by law, and where the government and the 
volunteer have a written agreement that the services are to be 
rendered gratuitously with no expectation of future payment. 

There is a third exception, written into the statute itself: “emergencies 
involving the safety of human life or the protection of property.” As 
can be seen from the cases discussed, with very few exceptions, GAO 
has not been called upon to construe the scope of the safety of human 
life or protection of property exceptions in recent decades. However, 
the Attorney General in 1981 considered the exceptions in the context 
of funding gaps, and articulated a somewhat broader standard than 
that applied in the early GAO decisions. The opinion, published at 5 
Op. Off. Legal Counsel 1 (1981), and a 1990 amendment to 31 U.S.C. 
5 1342 designed to retrench somewhat from that broader view, are 
discussed in more detail later under the Fundmg Gaps heading. 
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(1) Safety of human life 

The services provided to protect human life must have been rendered 
in a true emergency situation. What constitutes an emergency is 
discussed in several decisions. 

In 12 Comp. Dec. 155 (1905), amunicipal health offker disinfected 
several government buildings to prevent the further spread of 
diphtheria. Several cases of diphtheria had already occurred at the 
government compound, including four deaths. The Comptroller of the 
Treasury found that the services had been rendered in an emergency 
involving the loss of human life, and held accordingly that the doctor 
could be reimbursed for the cost of materials used and the fair value 
of his services. 

In another case, the S.S. Rexmore, a British vessel, deviated from its 
course to London to answer a call for help from an Army transport 
ship carrying over 1,000 troops. The ship had sprung a leak and 
appeared to be in danger of sinking. The Comptroller General allowed 
a claim for the vessel’s actual operating costs plus lost profita 
attributable to the services performed. The Rexmore had rendered a 
tangible service to save the lives of the people aboard the Army 
transport, as well ss the transport vessel itself. 2 Comp. Gen. 799 
(1923). 

On the other hand, GAO denied payment to a man who was boating in 
the Florida Keys and saw a Navy seaplane make a forced landing. He 
offered to tow the aircraft over two miles to the nearest island, and did 
so. Hi claim for expenses was denied. The aircraft had landed intact 
and the pilot was in no immediate danger. Rendering service to 
overcome mere inconvenience or even a potential future emergency is 
not enough to overcome the statutory prohibition. 10 Comp. Gen. 248 
(1930). 

(2) Protection of property 

The main thiig to remember here is that the property must be either 
govermnent-owned property or property for which the government 
has some responsibility. The standard was established by the 
Comptroller of the Treasury in 9 Camp. Dec. 182,185 (1902) as 
follows: 
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e. Voluntary Creditors 

“I think it is clear that the statute does not contemplate property in which the 
Government has no immediate interest or concern; but I do not think it was intended 
to apply exclusively to property owned by the Government. The term ‘property’ is 
used in the statute without any qualifying words, but it is used in connection with the 
rendition of services for the Government. The implication is, therefore, clear that the 
property in contemplation is property in which the Government has an immediate 
interest or In connection with which it has some duty to perform.” 

In the cited decision, an individual had gathered up mail scattered in a 
train wreck and delivered it to a nearby town. The government did not 
“own” the mail but had a responsibility to deliver it. Therefore, the 
services came within the statutory exception and the individual could 
be paid for the value of his services. 

Applying the approach of 9 Comp. Dec. 182, the Comptroller General 
held in B-152554, February 24; 1975, that section 1342 did not 
permit the Agency for International Development to make 
expenditures in excess of available funds for disaster relief in foreign 
countries. 

A case clearly within the exception is 3 Comp. Gen. 979 (1924), 
allowing reimbursement to a municipality which had rendered 
firefighting assistance to prevent the destruction of federal property 
where the federal property was not within the territory for which the 
municipal fire department was responsible. 

An exception was also recognized in 53 Comp. Gen. 71(1973), where 
a government employee brought in food for other government 
employees in circumstances which would justify a determination that 
the expenditure was incidental to the protection of government 
property in an extreme emergency. 

A related line of decisions are the so-called “voluntary creditor” 
cases. A voluntary creditor is an individual, government or 
nongovernment, who pays what he or she perceives to be a 
government obligation from personal funds. The rule is that the 
voluntary creditor cannot be reimbursed, although there are 
significant exceptions. For the most part, the decisions have not 
related the voluntary creditor prohibition to the Antideficiency Act, 
with the exception of one very early case (17 Comp. Dec. 353 (1910)) 
and two more recent ones (53 Comp. Gen. 71 (1973) and 42 Comp. 
Gen. 149 (1962)). The voluntary creditor cases are discussed in detail 
in Chapter 12. 
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4. Apportionment of 
Appropriations 

l 

a. Statutory Requirement for 
Apportionment 

As a general proposition, an agency does not have the full amount of 
its appropriations available to it at the b@ming of the fucal year. 
This is because of what, prior to the 1982 recodification of Title 31, 
was subsection (c) of the Antideficiency Act and is now 31 U.S.C. 
5 1512. Subsection (a) of section 1512 establishes the basic 
requirement: 

“(a) Except as provided in this subchapter, an appropriation available for obligation 
for a deftite period shall be apportioned to prevent obligation or expenditure at a 
rate that would indicate a necessity for a deficiency or supplemental appropriation for 
the period. An appropriation for an indeftite period and authority to m&e 
obligations by contract before appropriations shall be apportioned to achieve the 
most effective and economical use. An apportionment may be reapportioned under 
this section.” 

Although apportionment was first required legislatively in 1905 (33 
Stat. 1257), the current form of the statute derives from a revision 
enacted in 1950 as section 12 11 of the General Appropriation Act, 
1951. The 1950 revision was part of an overall effort by Congress to 
amplify and enforce the basic restrictions against incurring 
deficiencies in 31 U.S.C. 5 1341. 

Section 1512(a) requires that all appropriations be administratively 
apportioned so as to ensure their obligation and expenditure at a 
controlled rate which will prevent deficiencies from arising before the 
end of a fscal year. Although section 1512 does not tell you who is to 
make the apportionment, section 1513, discussed later, specifies the 
President as the apportioning official for most executive branch 
agencies. The function was delegated to the Director of the Bureau of 
the Budget in 1933,” and now reposes in the successor to that office, 
the Director, Office of Management and Budget (OMB). 

The term “apportionment” may be defmed as- 

“A distribution made by the Office of Management and Budget of amounts available 
for obligation. in an appropriation or fund account. Apportionments divide 
amounts available for obligation by specific time periods (usually quarters), activities, 

“7Executive Order No. 6166,5 16 (June 10,1933). 
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projects, objects, or a combination thereof. The amounts so apportioned limit the 
amount of obligations that may be incurred.“48 

Apportionment is required not only to prevent the need for deficiency 
or supplemental appropriations, but also to insure that there is no 
drastic curtailment of the activity for which the appropriation is made. 
36 Comp. Gen. 699 (1957). See also 38 Comp. Gen. 501 (1959). In 
other words, the apportionment requirement is designed to prevent an 
agency from spending its entire appropri?tion before the end of the 
fiscal year and then putting the Congress in a position in which it must 
either grant an additional appropriation or allow the entire activity to 
come to a halt. 

In 36 Comp. Gen. 699 (1957), the Director of OMB reapportioned Post 
Office funds in such a way that the fourth quarter funds were 
substantially less than those for the third quarter. The Comptroller 
General stated: 

“A drastic curtailment toward the close of a fEcal year of operatioIls carried on under 
a fiscal year appropriation is aprima facie indication of a failure to so apportion an 
appropriation ‘as to prevent obligation or expenditure thereof in a manner which 
would indicate a necessity for deficiency or supplemental appropri&iOns for such 
period.’ In OUT view, this is the very situation the amendment of the law in 1950 was 
intended to remedy.” 36 Camp. Gen. at 703. 

Therefore, the very fact that a deficiency or supplemental 
appropriation is necessary or that services in the last quarter must be 
drastically cut suggests that the apportioning authority has violated 
31 U.S.C. 5 1512(a). 

A more recent case involved the Department of Agriculture’s Food 
Stamp Program. The program was subject to certain spending ceilings 
which, it seemed certain, the Department was going to exceed if it 
continued its present rate of expenditures. The Department feared 
that, if it was bound by a formula in a different section of its 
authorizing act to pay the mandated amount to each eligible recipient, 
it would have to stop the whole program when the funds were 
exhausted. Based on both the Antideficiency Act and the program 
legislation, GAO concluded that there had to be an immediate pro rata 
reduction for all participants. Discontinuance of the program when 

48GAO> A Gbxsa,’ ofTe,,,w Used in the FedemJ Budget Process, PAD-81-27, at 34 (1931). See 
also OMB Circular No. A-34,5 21.1; B.167034, September I,1976 
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the funds ran out would violate the purpose of the apportionment 
requirement. A-51604, March 28, 1979. 

This is not to say that every sub-activity or project must be carried out 
for the full fiscal year, on a reduced basis, if necessary. Section 
15 12(a) applies to amounts made available in an appropriation or 
fund. Where, for example, the Veterans Administration nursing home 
program was funded from moneys made available in a general, 
lump-sum VA medical care appropriation, the agency was free to 
discontinue the nursing home program and reprogram the balance of 
its funds to other programs also funded under that heading. 
B-167656, June 18, 1971. (It would be different if the nursing home 
program had received a line-item appropriation.) 

The requirement to apportion applies not only to “one year” 
appropriations and other appropriations limited to a fmed period of 
tie, but also to “no-year” money and even to contract authority 
(authority to contract in advance of appropriations). 31 U.S.C. 

$$ 151 l(a), 1512(a). In the case of indefinite appropriations and 
contract authority, the requirement states only that the apportionment 
is to be made in such a way as “to achieve the most effective and 
economical use” of the budget authority. I$ 5 1512(a). 

Prior to the 1982 recodification of Title 3 1, the apportionment 
requirement applied explicitly to government corporations which are 
instrumentalities of the United States.4D While the applicability of the 
requirement has not changed, the recodification dropped the explicit 
language, viewing it as covered by the broad definition of “executive 
agency” in 31 USC. 5 102.5” The authority of some government 
corporations to determine the necessity of their expenditures and the 
manner in which they shall be incurred is not sufficient to exempt a 
corporation from the apportionment requirement. 43 Camp: Gen. 759 
(1964). 

b. Establishing Reserves Section 1512(c) of 31 U.S.C. provId.es as follows: 

“(c)(l) In apportioning or reapportioning an appropriation, a reserve may be 
established only- 

4931 USC. P 665(d)(Z) (1976ed.). 

%ee codification note following 31 U.S.C. 8 1511 
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“(A) to provide for contingencies; 

“(5) to achieve savings made possible by or through changes in requirements 01 
greater efficiency of operations; or 

“(C) as specifically provided by law. 

“(2) A reserve established under this subsection may be changed as necessary to 
eany out the scope and objectives of the appropriation concerned. When an official 
designated in section 1513 of this title to make apportionments decides that an 
amount reserved ,$I not be required to carry out the objectives and scope of the 
appropriation concerned, the official shall recommend the rescission of the amount in 
the way provided in chapter 11 of this title for appropriation requests. Reserves 
established under this section shall be reported to Congress as ,protided in the 
Impoundment Control Act of 1974 (2 USC. 681 et seq.).” 

Section 1512(c) seeks to limit the circumstances in which the full 
appropriation is not apportioned or utilized and a reserve fund is 
established. Under this provision, the apportioning official is 
authorized to establish reserves only to provide for contingencies or 
to effect savings, unless the reserve is specifically authorized by 
statute. 

At one time, this section was a battleground between the executive 
and legislative branches over which had ultimate control over 
government program and fiscal spending policy. The executive 
branch had relied on this portion of the Antideficiency Act to impound 
funds for general fiscal or economic policy reasons such as 
containment of federal spending and executive judgment of the 
relative merits, effectiveness, and desirability of competing federal 
programs. See 54 Comp. Gen. 453,458 (1974); B-135564, July 26, 
1973. 

The reason for this was that prior to 1974, the predecessor of 31 
USC. $ 1512(c) contained rather expansive language to the effect that 
a reserve fund could be established pursuant to “other developments 
subsequent to the date on which [the] appropriation was made 
available.” 31 U.S.C. $665(c)(2) (1970 ed.). Despite this expansive 
language, the Comptroller General’s position had been that the 
authority to establish reserves under the Antideficiency Act was 
limited to providing for contingencies or effecting savings tihich are 
in furtherance of, or at least consistent with, the purposes of an 
appropriation. B-!30515, July 10, 1973. The law was not regarded as 
authorizing reserve funds (i.e., impoundments) based upon general 
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economic, fiscal, or policy considerations which are extraneous to the 
individual appropriation or are in derogation of the appropriation’s 
purpose. B-125187, September 11,1973; B-130515, July 10,1973. 
See also State Highway Commission of Missouri v. Volpe, 479 F.Zd 
1099 (8th Cir. 1973), which held that the right to reserve funds in 
order to “effect savings” or due to “subsequent events,” etc., must be 
considered in the context of the applicable appropriation statute. &I. 
at 1118. If the apportioning authority goes beyond the authority 
delegated, section 1512(c) is violated. 

The Impoundment Control Act of 1974 amended section 1512(c) by 
eliminating the “other developments” clause and by prohibiting the 
establishment of appropriation reserves except &provided under the 
Antideficiency Act for contingencies or savings, or as provided in 
other specific statutory authority. The intent was to preclude reliance 
on section 1512(c) as authority for “policy impoundments.” City of 
New Haven v. United States, 809 F.Zd 900,906 (D.C. Cir. 1987); 54 
Comp. Gen. 453 (1974); B-148898, August 28,1974. 

Examples of permissible reserves were discussed in 51 Comp. Gen. 
598 (1972) and 51 Comp. Gen. 251 (1971). The first case,doncerned 
the provisions of a long-term charter of several tankers for the Navy. 
The contract contained options to renew the charter for periods of 15 
years. In the event that the Navy declined to renew the charter short of 
a full 15-year period, the vessels were to be sold by a Board of 
Trustees, acting for the owners and bondholders. Any shortfall in the 
proceeds over the termination value was to be unconditionally 
guaranteed by the Navy. GAO held that it would not violate the 
Antideficiency Act to cover this contingent liability by setting up a 
reserve. 51 Comp. Gen. 598 (1972). In 51 Comp. Gen. 251 (1971), 
GAO said that it was permissible to provide in regulations for a clause 
to be inserted in future contracts for payment of interest on delayed 
payments of a contractor’s claim. Reserving sufficient funds from the 
appropriation used to support the contract to cover these potential 
interest costs would proted against potential Antideficiency Act 
violations. 

In 198 1, the Community Services Administration established a reserve 
as a cushion against Antideficiency Act violations while the agency 
was terminating its operations. Grantees argued that the reserve 
improperly reduced amounts available for discretionary grants. In 
Rogers v. United States, 14 Cl. Ct. 39, 46-47 (1987), the court held 
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that a reasonable reserve for contingencies was properly within the 
agency’s discretion. 

c. Method of Apportionment The remaining portions of 31 U.S.C. 3 1512 are subsections (b) and 
(d), set forth below: 

“(b)(l) An appropriation subject to apportionment is apportioned by- 

“(A) months, calendar quarters, operating seasons, or other time periods; 

“(B) activities, functions, projects, or objects; or 

“(C) a combination of the ways referred to in clauses (A) and (B) of this paragraph.” 

“(d) An apportionment or reapportionment shall be reviewed at least 4 times a year 
by the official designated in section 1513 of this title to make apportionment.~.” 

These two provisions are largely technical, implementing the basic 
apportionment requirement of 31 U.S.C. $ 1512(a). 

Section 1512(b) makes it clear that apportionments need not be made 
strictly on a monthly, quarterly, or other futed time basis, nor must 
they be for equal amounts in each time period. The apportioning 
officer is free to take into account the “activities, functions, projects, 
or objects” of the program being funded and the usual pattern of 
spending for such programs in deciding how to apportion the funds. 
Absent some statutory provision to the contrary, OMB'S determination 
is controlling. Thus, for example, in Maryland Department of Human 
Resources v. Department of Health and Human Services, 854 F.2d 40 
(4th Cir. 1988), the court upheld OMB’S quarterly apportionment of 
social services block grant funds, rejecting the state’s contention that 
it should receive its entire annual allotment at the beginning of the 
fscal year. 

Section 15 12(d) requires a minimum of four reviews each year to 
enable the apportioning officer to make reapportionments or other 
adjustments as necessary. 

d. Control of Apportionments The former subsection (d) of the Antideficiency Act, now 31 U.S.C. 
5 1513, deals with the mechanisms for making the apportionments or 
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reapportionments of appropriations which are required by section 
1512. 

Section 1513(a) applies to appropriations of the legislative and 
judicial branches of the federal government, as well as appropriations 
of the International Trade Commission and the District of Columbia 
govemment.5’ The authority to apportion is given to the “off’cial 
having administrative control” of the appropriation. Apportionment 
must be made no later than 30 days before the start of the fLsca1 year 
for which the appropriation is made, or within 30 days after the 
enactment of the appropriation, whichever is later. The 
apportionment must be in writing. 

Section 1513(b) deals with apportionments for the executive branch. 
The President is designated as the apportioning authority. As we have. 
seen, the function has been delegated to the Director, OMB. Time 
limits are established, first for submission of information by the 
various agency heads to OMB to enable it to make reasonable 
apportionments. Although primary responsibility for a violation of 
section 1512 lies with the Director of OMB, the head of the agency 
concerned may also be found responsible if he or she fails to send the 
Director accurate information on which to base an apportionment. 
Secondly, the Director of OMB has up to 20 days before the start of the 
fiscal year or 30 days after enactment of the appropriation act, 
whichever is later, to ‘make the actual apportionment and notify the 
agency of the action taken. Again, the apportionments must be in 
writing. 

In B-163628, January 4,1974, GAO responded to a question from the 
chairman of a congressional committee about the power of OMB to 

apportion the funds of independent regulatory agencies, such as the 
Securities and Exchange Commission. The Comptroller General 
agreed with the chairman that independent agencies should generally 
be free from executive control or interference. The response then 
stated: 

“A permanent provision of law included in the 1988 District of Columbia appropriation act 
dates that appropriations for the D.C. govwnment "shall not be subject to appotionment 
except to the extent speci,icaUy provided by statute.” Pub. L. No. IOO-302,§ 135,101 Stat. 
1329,1329-103 (1987). Ti,,,s, the appiicabi,i‘y of 31 U.S.C. 0 1513(a) to the DC. @we"u"ent 
will be etiemely limim. 
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‘[Tlhe apportionment power may not lawfully be used as a form of executive control 
or influence over agency functions. Rather, it may only be exercised by OMB in the 
manner and for the purposes prescribed in 31 U.S.C. $ [ 15121-i.e., to prevent 
obligation or expenditure in a manner which would give rise to a need for deficiency 
or supplemental appropriations, to achieve the most effective and economical use of 
appropriations and to establish reserves either to provide for contingencies or to 
effect savings which are in furtherance of or at least consistent with, the purposes of 
an appropriation. 

“As thus limited, the apportionment process serves a necessary purpose-the 
promotion of economy and efficiency in the~use of appropriations. 

“[S]ince a useful purpose is served by OMB’s proper exercise of the apportionment 
power, we do not believe that the potential for abuse of the power is sufficient to 
justify removing it from OMB.” 

Thus, the appropriations of independent regulatory agencies like SEC 
are subject to apportionment by OMB, but OMB may not lawfully use its 
apportionment power to compromise the independence of those 
agencies. To use the example given in B-163628, ~~OMB tried to use 
apportionment to prevent the SEC from biking personnel authorized 
by Congress, that would be an abuse of its apportionment powers. But 
this possibility does not justify denying OMB’S basic apportionment 
authority altogether. 

The Impoundment Control Act may permit OMB, in effect, to delay the 
apportionment deadlines prescribed in 31 U.S.C. $1513(b). For 
example, when the President sends a reScission message to Congress, 
the budget authority proposed to be rescinded may be withheld for up 
to 45 days pending congressional action on a rescission bi. 2 U.S.C. 
$5 682(3), 683(b). In B-l 15398.33, August 12,1976, GAO responded 
to a congressional request to review a situation in which an 
apportionment had been withheld for more than 30 days after 
enactment of the appropriation act. The President had planned to 
submit a rescission message for some of the funds but was late in 
drafting and transmitting his message. If the full amount contained in 
the rescission message could be withheld for the entire 45&y period, 
and Congress ultimately disallowed the full rescission, release of the 
funds for obligation would occur only a few days before the budget 
authority expired. The Comptroller General suggested that, where 
Congress has completed action on a rescission bill rescinding only a 
part of the amount proposed, OMB should immediately apportion the 
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amounts not included in the rescission bill without awaiting the 
expiration of the 45-day period. See also B-l 15398.33, March 5, 
1976. 

e. Apportionments Requiring 
Deficiency Estimate 

In our discussion of the basic requirement for apportionment, we 
quoted 31 U.S.C. 5 1512(a) to the effect that appropriations must be 
apportioned “to prevent obligation or expenditure at a rate that would 
indicate a necessity for a deficiency or supplemental appropriation.” 
Thus, GAO has held that the Antideficiency Act requires that fured-term 
appropriations be obligated and expended in such a way as to avoid 
situations in which Congress must either make a deficiency or 
supplemental appropriation or face exhaustion of the appropriation 
and the consequent drastic curtailment of the activity the 
appropriation was intended to fund. 64 Comp. Gen. 728, 735 (1985); 
36 Comp. Gen. 699,703 (1957). 

The requirement that appropriations be apportioned so as to avoid the 
need for deficiency or supplemental appropriations is fleshed out in 
31 U.S.C. 5 1515 (formerly subsection (e) of the Antideficiency Act): 

“(a) An appropriation required to be apportioned under section 1512 of this title may 
be apportioned on a basis that indicates the need for a deficiency or supplemental 
appropriation to the extent necessary to permit payment of such pay increases as may 
be granted pursuant to law to civilian officers and employees (including prevailing 
rate employees whose pay is fixed and adijusted under subchapter N of chapter 53 of 
title 5) and to retired and active military personnel. 

“m)(l) Except as provided in subsection (a) of this section, an ofkicial may make, 
and the head of an executive agency may request, an apportionment under section 
1512 of this title that would indicate a necessity for a deticiency or supplemental 
appropriation only when the official or agency head decides that the action is required 
because of- 

“(A) a law enacted after submission to Congress of the estimates for an appropriation 
that requires an expenditure beyond administrative control; or 

“(B) an emergency involving the safety of human life, the protection of property, or 
the immediate welfare of individuals when an appropriation that would allow the 
United States Government to pay, or contribute to, amou~.~ required to be paid to 
individuals in specific amounts fixed by law or under fomubw prescribed by law, is 
insulXcient. 

‘(2) If an official making an apportionment decides that an apportionment would 
indicate a necessity for a deficiency or supplemental appropriation, the official shall 
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submit immediately a detailed report of the facts to Congress. The report shall be 
referred to in submitting a proposed deficiency or supplemental appropriation.” 

Section 1515 provides certain exceptions to the requirement of 
section 1512(a) that apportionments be made in such manner as to 
assure that the funds will last throughout the fiscal year and there will 
be no necessity for a deficiency appropriation. Under subsection 
15 15(a), deficiency apportionments are permissible if necessary to 
pay salary increases granted pursuant to law to federal civilian and 
military personnel. Under subsection 1515(b), apportionments can be 
made in an unbalanced manner (e.g., an entire appropriation could be 
obligated by the end of the second quarter) if the apportioning officer 
determines that (1) a law enacted subsequent to the transmission of 
budget estimates for the appropriation requires expenditures beyond 
administrative control, or (2) there is an emergency involving safety 
of human life, protection of property, or immediate welfare of 
individuals in cases where an appropriation for mandatory payments 
to those individuals is insufticient. 

Prior to 1957, what is now subsection 1515(b) prohibited only the 
making of an apportionment indicating the need for a deficiency or 
supplemental appropriation, so the only person who could violate this 
subsection was the Director of OMEI. An amendment in 1957 made it 
equally a violation for an agency to request such an apportionment. 
See 38 Comp. Gen. 501(1959). 

The exception for expenditures “beyond administrative control” 
required by a statute enacted after submission of the budget estimate 
may be illustrated by statutory increases in compensation, although 
many of the csses would now be covered by subsection (a). We noted 
several of the cases in our consideration of when an obligation or 
expenditure is “authorized by law” for purposes of 31 USC. 5 1341. 
Those cases established the rule that a mandatory increase is regarded 
as “authorized by law” so as to permit overobhgation, whereas a 
discretionary increase is not. The same rule applies in determining 
when an expenditure is “beyond administrative control” for purposes 
of 31 USC. 8 1515(b). Thus, statutory pay increases for Wage Board 
employees granted pursuant to a wage survey meet the test. 39 Comp. 
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Gen. 422 (1959); 38 Comp. Gen. 538,542 (1959). See also 45 Comp. 
Gen. 584, 587 (1966) (severance pay in fiscal year 1966).% 
‘Discretionary increases, just as they are not “authorized by law” for 
purposes of 31 USC. 5 1341, are not “beyond administrative control” 
for purposes of section 1515(b). 44 Comp. Gen. 89 (1964) (salary 
increases to Central Intelligence Agency employees); 31 Comp. Gen. 
238 (1951) (pension Increases to retired District of Columbia police 
and firefighters). 

The Wage Board exception was separately codified in 1957 and now 
appears at 31 USC. 5 1515(a), quoted above. Subsection 1515(a) 
reached its present form in 1987 when Congress expanded it to 
include pay increases granted pursuant to law to non-Wage Board 
civilian officers and employees and to retired and active mihtaiy 
personnel.s” 

The exceptions in subsection 1515(b)(l)(B) do not appear to have 
been discussed in any GAO decisions as of.the date of this publication, 
although a 1989 internal memorandum suggested that the exception 
would apply to Forest Service appropriations for fighting forest fires. 
B-2301 17-O.M., February 8,1989. The exceptions for safety of 
human life and protection of property appear to be patterned after the 
identical exceptions under 31 U.S.C. 5 1342, so the case law under that 
section should be equally relevant for construing the scope of the 
exceptions under section 15 15(b). 

It is important to note that the exceptions in 31 U.S.C. $1515(b) are 
exceptions only to the prohibition against maldng or requesting 
apportionments requiring deficiency estimates; they are not 
exceptions to the basic prohibitions in 31 U.S.C. $ 1341 against 
obligating or spending in excess or advance of appropriations. The 
point was discussed at some length in B-167034, September 1,1976. 
Legislation had been proposed in the Senate to repeal 41 U.S.C. 5 11, 
which prohibits the making of a contract, not otherwise authorized by 
law, unless there is an appropriation “adequate to its fulfihment,” 
except in the case of contracts made by a mihtary department for 
“clothing, subsistence, forage, fuel, quarters, transportation, or 

&he law mandaring payment of severance pay was kacted after the ytart of FY 1966, which ia 
why the expenditures in that case would qualiiy under 31 U.S.C. 5 1516@). 

%,,b. f,. NO. 100.202, $ 105, 101 Stat. 1339, 1329-433 (1987) (1988 COntiinuing rrsObJdO@. 
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medical and hospital supplies.” It had been suggested that 41 USC. 

5 11 was unnecessary in light of 31 U.S.C. § 1515(b). The questionwas 
whether, if 41 U.S.C. § 11 were repealed, the military departments 
would have essentially the same authority under section 1515(b). 

The Defense Department expressed the view that section 1515(b) 
would not be an adequate substitute for the 41 U.S.C. 5 11 exception 
which allows the incurring of obligations for limited purposes even 
though the applicable appropriation is insufficient to cover the 
expenses at the time the commitment is made. Defense commented as 
follows: 

“The authority to apportion funds on a deliciency basis in 131 U.S.C. 8 1515(b)] does 
not, as alleged, provide authority to incur a deficiency. It merely authorizes obligattng 
funds at a deficiency rate under certain circumstances, e.g., a $2,000,000 
appropriation can be obligated in its entirety at the end of the third quarter, but it 
does not provide authority to obligate one dollar more than $2,000,000.” Letter from 
the Deputy SecreWy of Defense to the Chairman, House Amwd Services Committee, 
April 2, 1976 (quoted in B167034, September 1, 1976). 

The Comptroller General agreed with the Deputy Secretary, stating: 

“[Section 1515@)1 in no way authorizes an agency of the Government a&~&- to 
incur obligations in excess of the total amount of money appropriated for a period. It 
only provides an exception to the general apportionment rule set out in [31 U.&C. 
.8 15 12(a)] that a” appropriation be allocakd 80 as to insure that it is not exhausted 
prematurely. [Section 1515@)1 says nothing about increasing the total amount of the 
appropriation itself or authorizing the inntrring of obligations in excess of the total 
amount appropriated. On the contrary, as noted ,above, apportionment only i”volve” 
the subdivision of appropriations already enacted by c0ngre.W~. It necessarily fcdlows 
that the sum of the parts, as apportioned, could not exceed the toral amount of the 
appropriations being apportioned. 

“Any deficiency that a” agency incurs where obligatiom exceed total Bmounts 
appropriated, including a deficiency that arises in a situation where it was determined 
that one of the exceptions set forth in [section 1515(b)] was applicable, would 
constitute aviolation of 31 U.S.C. § [1341(a)] .” B-167034. September 1,1976. 

f. Exemptions From A number of exemptions from the apportionment requirement, 
Apportionment Requirement formerly found in subsection (f) of the Antideficiency Act, are now 

gathered in 31 U.S.C. § 1516: 

“A” offkial designated in section 1513 of this title to make apportionments may 
exempt from apportionment- 
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“(1) a trust fund or working fund if an expenditure from the fund has no significant 
effect on the fmanciai operations of the United States Government; 

‘(2) a wor.king capital fund or a revolving fund established for inrragovenunental 
operations; 

‘(3) receipts from industrial and power operations available under law; and 

“(4) appropriations made speciIicaUy for- 

“(A) interest on, or retirement of, the public debt; 

“(B) payment of claims, judgments, refunds, and drawbacks; 

“(C) items the President decides are of a confidential nature; 

“(D) payment under a law requiring payment of the total amount of the appropriation 
to a designated payee; and 

“(3) @ants to the States under the S+al Security Act (42 U.S.C. 301 et seq.).” 

Section 15 16 is largely self-explanatory and the various enumerated 
exceptions appear to be readily understood. Note that the statute does 
not make the exemptions mandatory. It merely authorizes them, 
within the discretion of the apportioning authority (OMB). OMB’S 
implementing inskuctions, OMB Circular No. A-34, § 41.1, have not 
adopted ail of the exemptions permitted under the statute. In several 
cases-foi example, trust funds and intrggovemmental revolving 
funds-the funds are subject to apportionment unkss OMB granti an 
exemption for a particular account. rd. 

In addition, 10 U.S.C. 5 2201(a) authorizes the President to exempt 
appropriations for military functions of the Defense Department from 
apportionment upon dete mining “such action to be necessary in the 
interest of national defense.” 

Another exemption, this one mandatory, Is contained in 31 U.S.C. 
g 151 l@)(3), for “the Senate, the House of Representatives, a 
committee of Congress, a member, offker, employee, or offke of 
either House of Congress, or the office of the Architect of the Capitol 
or an officer or employee of that Offke.” Apart from this specific 
exemption, the remainder of the legislative branch, and the judicial 
branch, are subject to apportionment. 31 U.S.C. 0 1513(a). 
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g. Administrative Division of 
Apportionments 

Thus far, we have reviewed the provisions of the Antideficiency Act 
directed at the appropriation level and the apportionment level. The 
law also addresses agency subdivisions. 

The first provision to note is 31 U.S.C. 5 1513(d): 

“An appropriation apportioned under this subchapter may be divided and subdivided 
administratively within the limits of the apportionment.” 

Thus, administrative subdivisions are expressly authorized. The 
precise pattern of subdivisions will vary based on the nature and 
scope of activities funded under the apportionment and, to some 
extent, agency preference. The levels of subdivision below the 
apportionment level are, in descending order, allotment, 
suballotment, and allocation. OMB Circular No. A-34, $21.1. 
Additional subdivisions may exist with varying designations such as 
allowance, operating budget, etc. Id. 5 32.2(7). As we will see later in 
our discussion of 31 U.S.C. $1517(a), there are definite Antideficiency 
Act implications flowing from how an agency structures its fund 
control system. 

The next relevant statute is 3 1 U.S.C. 5 15 14Y 

“(a) The official having administrative control of an appropriation available to the 
legislative branch, the judicial branch, the United States International Trade 
Commission, or the District of Columbia government, and, subject to the approval of 
the President, the head of each executive agency (except the Commission) shall 
prescribe by regulation a system of administrative control not inconsistent with 
accounting procedures prescribed under law. The system shall be designed to- 

“(1) restrict obligations or expenditures from each appropriation to the amount of 
apportionments or reapportionments of the appropriation; and 

“(2) enable the official or the head of the executive agency to fx responsibility for an 
obligation or expenditure exceeding an apportionment or reapportionment. 

‘@) To have a simplified system for administratively dividing appropriations, the 
head of each executive agency (except the Commission) shall work toward the 
objective of fmancing each operating unit, at the bigbest practical level, from not 
more than one administrative division for each appropriation affecting the unit.” 

%iorto the 1982 recodiiicationofTitk 31, sections 1513(d) and 1614 bad been combinedas 
subsection (g) of the Antideficiency Act. 
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Section 1514 is designed to ensure that the agencies in each branch of 
the government keep their obligations and expenditures within the 
bounds of each apportionment or reapportionment. The official in 
each agency who has administrative control of the apportioned funds 
is required to set up, by regulation, a system of administrative 
controls to implement this objective. The system must be consistent 
with any accounting procedures prescribed by or pursuant to law, and 
must be designed to (1) prevent obligations and expenditures in 
excess of apportionments or reapportionments, and (2) fm 
responsibility for any obligation or expenditure in excess of an 
apportionment or reapportionment. Agency fund control regulations 
in the executive branch must be approved by OMB. SWOMB Circular 
No. A-34, $3 31.3 and 31.5. 

Subsection (b) of 31 U.S.C. $1514 was added in 1956 (70 Stat. 783) 
and was intended to simplify agency allotment systems. Prior to 1956, 
it was not uncommon for agencies to divide and subdivide their 
apportionments into numerous “pockets” of obligational authority 
called ‘allowances.” Obligating or spending more than the amount of 
each allowance was a violation of the Antideficiency Act as it then 
existed. The Second Hoover Commission (Commission on 
Organization of the Executive Branch of the Government) had 
recommended simplification in 1955. The Senate and House 
Committees on Government Operations agreed. Both committees 
reported as follows: 

“The making of numerous allotments which are further divided and suballotled to 
lower levels leads to much confusion and inflexibility in the fmancial control of 
appropriations or funds as well as numerous minor violations of [the Antideficiency 
Act].” 

S. Rep. No. 2265,84th Cong., 2d Sess. 9 (1956), reprinted in 1956 
U.S. Code Cong. &Admin. News 3794,3802; H.R. Rep. No. 2734, 
84th Cong., 2d Sess. 7 (1956)The result was what is now 31 U.S.C. 
B 1514(b).= 

As noted, one of the objectives of 3 1 U.S.C. 5 15 14 is to enable the 
agency head to fix responsibility for obligations or expenditures in 
excess of apportionments. The statute encourages agencies to fm 
responsibility at the highest practical level, but does not otherwise 

‘%v? historical summary in this paragraph is taken largely Irom 37 Camp. Gen. 220 (1967). 
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prescribe precisely how this is to be done. Apart from subsection (b), 
the substance of section 1514 derives from a 1950 amendment to the 
Antideflciency Act (64 Stat. 765). In testimony on that legislation, the 
Director of the (then) Bureau of the Budget stated: 

“At the present time, theoretically, I presume the agency head Is about the only one 
that you could really hold responsible for exceeding [an] apportionment. The revised 
section provides for going down the line to the person who creates the obligation 
against the fund and liies the responsibility on the bureau head or the division head, 
if he is the one who creates the obligation.“” 

Thus, depending on the agency regulations and the level at which 
administrative responsibility is fmed, the violating individual could be 
the person in charge of a major agency bureau or operating unit, or it 
could be a contracting officer or fmance officer. 

Identifying the person responsible for a violation will be easy in 
probably the majority of cases. However, where there are many 
individuals involved ln a complex transaction, and particularly where 
the actions producing the violation occurred over a long period of 
time, the pinpointing of responsibility can be much more dlfflcult. 
Hopkins and Nutt, ln their study of the Antideficiency Act, present the 
following as a sensible approach: 

“GeneraIly, [the individual to ,be held responsible] wiII be the highest ranking official 
in the decision-making process who had knowledge, either actual or constructive, of 
(1) precisely what actions were taken and (2) the impropriety or at least 
questionableness of such &ions. There wiII he ~t?CaIs who had knowledge of either 
factor. But the person in the best and perhaps only position to prevent the ultimate 
error-and thus the one who must be held accountable-is the highest one who is 
awe of both.“67 

Thus, Hopklns and Nutt conclude, where multiple mdlvlduals are 
involved ln a violation, the lndlvldual to be held responsible “must not 
be too remote from the cause of the violation and must be ln a 
position to have prevented the violation from ~ccurring.“~~ 

%earings &fore ,%,ate CA,,,~. on AppropriaWons on H.R. 17’86,81st Con&, 2d Eess. 10 
(1960), quotedinIiopklna& Nut&The Anti-Defldenc~yAet (RevLsedStahltes 3679) and mdIW 
*&ml co”tracts: An Andysis, 80 Mu. L. Rev. 61,138 (1973). 

67Memorandum for the A.wktant Secretary of the Army (Tlwnciel Management), 1976, quoted 
in Hopkins &NW, s note 56, at 130. 
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h. Expenditures in Excess of 
Apportionment 

The former subsection (h) of the Antideficiency Act, now 31 U.S.C. 
5 1517(a), provides: 

“(a) An ofticer or employee of the United States Government or of the District of 
Columbia government may not make or authorize an expenditure or obligation 
exceeding- 

“(2) the amount permitted by regulations prescribed under section 1514(a) of this 
title.” 

Section 15 17(a) must be read ln conjunction with sections 1341, 
1512, and 1514, previously discussed. 

Subsection (a)(l) is self-explanatory-it prohibits obligations or 
expenditures in excess of an apportionment. Thus, an agency must 
observe the llmlts of its apportionments just as it must observe the 
limits of its appropriations. 

There is, however, one difference. It has been held that, under some 
circumstances, an agency may have a legal duty to seek an additional 
apportionment from OMB. Berends v. Bum, 357 F. Supp. 143,155-56 
(D. Mlnn. 1973); Blackhawk Heating & Plumbing Co. v. United States, 
622 F.2d 539,552 n.9 (Ct. CL 1980). In Berends v. Bum, the 
Secretary of Agriculture had terminated an emergency farm loan 
program, allegedly due to a shortage of funds. The court found the 
termlnatlon improper and directed reinstatement of the program. 
Since the shortage of funds related to the amount apportioned and not 
the amount available under the appropriation, the court found that the 
Secretary had a duty to request an additional apportionment ln order 
to continue implementing the program. The case does not address the 
nature and extent of any duty OMB nilght have ln response to such a 
request. 

Subsection (a)(2) makes it a violation to obligate or expend in excess 
of an admlnlstrative subdivision of an apportionment to the extent 
provided in the agency’s fund control regulations. The import of 31 
U.S.C. 5 1514 becomes much clearer when it is read ln conjunction 
with 31 U.S.C. 5 1517(a)(2). The statute does not prescribe the level of 
fwcal responsibility for violations below the apportionment level. It 
merely recommends that the agency set the level at the highest 
practical point and suggests no more than one subdivision below the 
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apportionment level. The agency thus, under the statute, has a 
measure of discretion. If it chooses to elevate overobllgations or 
overexpenditures of lower-tier subdivisions to the level of 
Antideflciency Act violations, it is free to do so ln its fund control 
regulations. 

At this point, it is important to return to OMB Circular No. A-34. Since 
agency fund control regulations must be approved by OMB, OMB has a 
role ln determining what levels of administrative subdivision should 
constitute Antideficiency Act violations. Under A-34, overobligatlon or 
overexpenditure of an allotment or suballotment are always 
violations. Overobligation or overexpendlture of other admlnlstrative 
subdivisions are violations only lf and to the extent specified ln the 
agency’s fund control regulations. OMB Circular No. A-34, $5 21.1 and 
32.2. 

In 37 Comp. Gen. 220 (1957) GAO considered proposed fund control 
regulations of the Public Housing Administration. The regulations 
provided for allotments as the first subdivision below the 
apportionment level. They then authorized the further subdivision of 
allotments into “allowances,” but retained responsibility at the 
allotment level. The “allowances” were intended as a means of 
meeting operational needs rather than an apportionment control 
device. GAO advised that thii proposed structure conformed to the 
purposes of 31 U&C. ,§ 1514, particularly ln light of the 1956 addition 
of section 15 14(b), and that expenditures ln excess of an “allowance” 
would not constitute Antideficiency Act violations. 

For further lll~tratlon, see 35 Comp. Gen. 356 (1955) 
(overobllgation of allotment stemming from mlsllterpretation of 
regulations); B-95136, August 8, 1979 (overobligation of regional 
allotments would constitute reportable violation unless sufficient 
unobligated balance existed at central account level to adlust the 
allotments); B-179849, December 31,1974 (overobllgatlon of 
allotment held a violation of section 15 17(a) where agency 
regulations specified that allotment process was the “principal means 
whereby responsibility ls fixed for the conduct of program activities 
wlthln the funds available”); B-114841.2-O.M., January 23,1986 (no 
violation ln exceeding allotment subdivisions termed “work pians”). 
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5. Penalties and Reporting 
Requirements 

a. Administrative and Penal 
Sanctions 

Violations of the Antideficiency Act are subject to sanctions of two 
types, administrative and penal. The Antideficiency Act is the only one 
of the Title 31 funding statutes to prescribe penalties of both types, a 
fact which says something about congressional perception of the Act’s 
importance. 

An officer or employee who violates 31 U.S.C. $1341(a) 
(obligate/expend in excess or advance of appropriation), 5 1342 
(voluntary services prohibition), or $1517(a) (obligate/expend in 
excess of an apportionment or administrative subdivision as specified 
by regulation) “shall be subject to appropriate administrative 
discipline including, when circumstances warrant, suspension from 
duty without pay or removal from office.” 31 U.S.C. 59: 1349(a), 1518. 
For a case in which an official was reduced in grade and reassigned to 
other duties, see Duggar v. Thomas, 550 F. Supp. 498 (D.D.C. 1982) 
(upholding the agency’s action against a charge of discrimination). 

In addition, an officer or employee who “knowingly and willfully” 
violates any of the three provisions cited above “shall be fined not 
more than $5,000, imprisoned for not more than 2 years, or both.” 31 
U.S.C. $5 1350,1519. As far as the editors are aware, it appears that no 
officer or employee has ever been prosecuted, much less convicted, 
for a violation of the Antideticiency Act as of this writing. The knowing 
and willful failure to record an overobligation in order to conceal an 
Antideficiency Act violation is also a criminal offense. See 7 1 Comp. 
Gen. _ (B-245856.7, August 11, 1992). 

Earlier in this chapter, we pointed out that factors such as the absence 
of bad faith or the lack of intent to commit a violation are irrelevant 
for purposes of determining whether a violation has occurred. 
However, intent is relevant in evaluating the assessment of penalties. 
Note that the c&&ml penalties are linked to a determination that the 
law was “knowingly and willfully” violated, but the administrative 
sanction provisions do not contain similar language. Thus, intent or 
state of mind may (and probably should) be taken into consideration 
when evaluating potential administrative sanctions (whether to assess 
them and, if so, what type), but must be taken into consideration in 
determining applicability of the criminal sanctions. Understandably, 
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the provisions for fines and/or jail are intended to be reserved for 
particularly flagrant violations. 

Finally, it should be emphasized that the administrative and penal 
sanctions apply only to violations of the three provisions cited-31 
USC. §$ 1341(a), 1342, and 1517(a). They do not, for example, apply 
to violations of 31 U.S.C. 5 1512. 36 Comp. Gen. 699 (1957). 

b. Reporting Requirements Once it is determined that there has been a violation of 31 U.S.C. 
§ 1341(a), 1342, or 1517(a), the agency head “shall report 
immediately to the President and Congress alI relevant facts and a 
statement of actions taken.” 31 U.S.C. $5 1351, 1517(b). The report to 
the President is to be forwarded through the Director of OMB. Further 
instructions on preparing the reports may be found in OMB Circular 
No. A-34, $5 32.2-32.4. The reports are to be signed by the agency 
head. rd. 5 32.7. 

As noted, the report is to include all pertinent facts and a statement of 
ah actions taken (any administrative discipline imposed, referral to 
the Justice Department where appropriate, new safeguards imposed, 
etc.), presumably including a request for additional appropriations 
where necessary. It is also understood that the agency will do 
everything it can lawfully do to mitigate the financial effects of the 
violation. E& 55 Comp. Gen. 768,772 (1976); B-114841.2-O.M., 
January 23,1986. In view of the explicit provisions of 31 U.S.C. 
5 135 1, it has been held that there is no private right of action for 
declaratory, mandatory, or injunctive relief under the Antideficiency 
Act. Thurston v. United States, 696 F. Supp. 680 (D.D.C. 1988). 

Factors such as mistake, inadvertence, lack of intent, or the minor 
nature of a violation do not affect the duty to report. Of course, if the 
agency feels there are extenuating circumstances,$ is entirely 
appropriate to include them in the report. 35 Camp. Gen. 356 (1955). 

What if GAO uncovers a violation in the course of its audit activities 
but the agency thinks GAO is wrong7 The agency should still make the 
required reports, and should include an explanation of the 
disagreement. OMB Circular No. A-34, § 32.5. See also GAO report 
entitled Anti-Deficiency Act: Agriculture’s Food and Nutrition Service 
Violates the Anti-Deficiency Act, GAO/AFMD-87-29 (March 1987). 
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6: Funding Gaps The term “funding gap” refers to a period of time between the 
expiration or exhaustion of an appropriation and the enactment of a 
new one. A funding gap is one of the most difficult fiscal problems a 
federal agency may have to face. As our discussion here will 
demonstrate, the case law reflects an attempt to forge a workable 
solution to a bad situation. 

Funding gaps occur most commonly at the end of a fiscal year when 
new appropriations, or a continuing resolution, have not yet been 
enacted. In this context, a gap may affect only a few agencies (if, for 
example, only one appropriation act remains unenacted as of 
October l), or the entire federal government. A funding gap may also 
occur if a particular appropriation becomes exhausted before the end 
of the fiscal year, in which event it may affect only a single agency or a 
single program, depending on the scope of the appropriation. 

Funding gaps occur for a variety of reasons. For one thing, the 
complexity of the budget and appropriations process makes it 
difficult at best for Congress to get everything done on time. Add to 
this the enormity of some programs and the need to address budget 
deficits and the scope of the problem becomes more apparent. Also, 
to some extent, funding gaps are perhaps an inevitable reflection of 
the political process. 

As GAO has pointed out, funding gaps, actual or threatened, are both 
disruptive and costly.5u They also produce extremely difficult legal 
problems under the Antideficiency Act. The basic question, easy to 
state but not quite as easy to try to answer, is what is an agency 
permitted or required to do when faced with a funding gap? Can it 
continue with “business asusual,” or must it lock up and go home, or 
is there some acceptable middle ground? 

In 1980, a congressional subcommittee asked whether agency heads 
could legally permit employees to come to work when the applicable 
appropriation for salaries had expired and Congress had not yet 
enacted either a regular appropriation or a contiiuing resolution for 
the next fscal year. The Comptroller General replied that 31 U.S.C. 
$5 1341(a) and 1342 were both violated if employees reported for 
work under those circumstances. The salaries of federal employees 

“GAO, Rlndin3GapsJeopard FedetiGovemment Operations. PAD.31.31 (March 3,1981); 
G,,ve,,,,,,e,,t sbutdcw,,: Permanent Fund& Lapse Le@&tion Needed, GAO/GOD-91.76 (June 
1991). 
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are generally fmed by law. Thus, permitting the employees to come to 
work would result in an obligation to pay salary for the time worked, 
an obligation in advance of appropriations in violation of section 
1341(a). With respect to section 1342, no one was suggesting that the 
employees were offering to work gratuitously, even assuming they 
could lawfully do so, which for the most part they cannot. The fact 
that employees were willing to take the risk that the necessary 
appropriation would eventually be enacted did not avoid the violation. 
Clearly, the employees still expected to be paid eventually. B-197841, 
March 3,198O. “During a period of expired appropriations,” the 
Comptroller General stated, “the only way the head of an agency can 
avoid violating the Antideficiency Act is to suspend the operations of 
the agency and instruct employees not to report to work until an 
appropriation is enacted.” Id. at 3. - 

However, GAO, like all other agencies, had been groping for a better 
solution. What.ever might be the cause of a particular funding gap, it 
seemed clear that it was not the intent of Congress that the federal 
government simply shut down. At the beginning of FY 1980, GAO 
prepared an internal memorandum to address its own operations. The 
memorandum said, in effect, that employees could continue to come 
to work, but that operations would have to be severely restricted. No 
new obligations could be incurred for contracts or small purchases of 
any kind, and of course the employees could not actually be paid until 
appropriations were enacted. The memorandum was printed in the 
Congressional Record, and at least one Senator viewed the approach 
as “commonsense guidelines. w The memorandum was noted in 
B-197841, discussed above, but it was conceded that those guidelines, 
however sensible they might appear, would nevertheless “legally 
produce widespread violations of the Antideficiency Act.” Id. at 4. 

Less than two months after B-197841 was issued, the Attorney 
General issued a formal opinion to the President. The Attorney 
General essentially agreed with GAO’S analysis that permitting 
employees to work during a funding gap would violate the 
Antideficiency Act, but concluded further that the approach outlined 
in the GAO internal memorandum went beyond what the Act permitted. 
43 Op. Att’y Gen.- (No. 24), 4A Op. Off. Legal Counsel 16 (1980). 
The opinion stated: 

%26 Gong. Rec. 26974 (October 1,1979). 
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‘“IT)here is nothing in the language of the Antidekiency Act or in its long history 
from which any exception to its terms during a period of lapsed appropriations may 
be inferred. 

“[Flirst of all ., on a lapse in appropriations, federal agencies may incur no 
obligations that cannot lawfully be funded from prior appropriations unless such 
obligations are otherwise authorized by law. There are no exceptions to this rule 
under current law, even where obligations incurred earlier would avoid greater costs 
to the agencies should appropriations later be enacted. 

‘“Second, the Department of Justice will take actions to enforce the criminal 
provisions of the Act in appropriate cases in the future when violations of the 
Antideficiency Act are alleged. This does not mean that departments and agencies, 
upon a lapse in appropriations, will be unable logistically to terminate functions in an 
orderly way. (Aluthority may be inferred from the Antideficiency Act itself for 
federal offkers to incur those minimal obligations necessary to closing their 
agencies.” 4A Op. Off. Legal Counsel at 19, 20. 

This opinion seemed to say that agencies had little choice but to lock 
up and go home. A second formal opinion, 43 Op. Att’y Gen. -, 5 
Op. Off. Legal Counsel 1 (1931), went into much more detail on 
possible exceptions and should be read in conjunction with the 1980 
opinion. 

As set forth in the 1981 Attorney General opinion, the exceptions fall 
into two broad categories. The first category is obligations 
“authorized by law.” Within this category, there are four types of 
exceptions: 

(1) Activities under funds which do not expire at the end of the fiscal 
year, i.e., multiple-year and no-year appropriations6’ 

(2) Activities authorized by statutes which expressly permit 
obligations in advance of appropriations. 

(3) Activities “authorized by necessary implication from the specific 
terms of duties that have been imposed on, or of authorities that have 
been invested in, the agency.” To take the example given in the 
opinion, there will be cases where benefit payments under an 

“This would also include certain revo,tig fund operations, but not those whose use requires 
affumative authorization in annual appropriatiop acts. S-241 730.2, February 14, 1991 
(Government Print&t Otlice revolving fund). 
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entitlement program are funded from other than one-year 
appropriations, e.g., a trust fund, but the salaries of personnel who 
administer the program are funded by one-year money. As long as 
money for the benefit payments remains available, administration of 
the program is, by necessary implication, “authorized by law,” unless 
the entitlement legislation or ita legislative history provides otherwise 
or Congress takes affirmative measures to suspend or terminate the 
program. 

(4) Obligations “necessarily incident to presidential initiatives 
undertaken within his constitutional powers.” Example: the power to 
grant pardons and reprieves.6z 

The second broad category reflects the exceptions authorized under 
31 U.S.C. 5 1342-emergencies involving the safety of human life or 
the protection of property. The Attorney General suggested the 
following rules for interpreting the scope of this exception: 

“First, there must be some reasonable and articulable connection between the 
function to be performed and the safety of human life or the protection of property. 
Second, there must be some reasonable likelihood that the safety of human life or the 
protection of property would be compromised, in some degree, by delay in the 
performance of the fun&ion in question.” 

5 Op. Off. Legal Counsel at 8. The Attorney General then cited the 
identical exception language in the deficiency apportionment 
prohibition of 31 U.S.C. 5 1515, and noted that OMB followed a similar 
approach in granting deficiency apportionments over the years. Given 
the wide variations in agency activities, it would not be feasible to 
attempt an advance listing of functions or activities that might qualify 
under thii exception. Accordingly, the Attorney General made the 
following recommendation: 

“To erect the most solid foundation for the Executive Branch’s practice in this 
regard, I would recommend that, in preparing contiiency plans for periods of lapsed 
appropriations, each government department or agency provide for the Director of 
the Office of Management and Budget some written description, that could be 
transmitted to Congress, of what the head of the agency, assisted by its general 
counsel, considers to be the agency’s emergency functions.” 

L)2The same rationale would app,y to the ,egis,aGve branch. B-24191 1, October 23,199O 
(non-decision letter). 
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5 Op. Off. Legal Counsel at 11. Lest this approach be taken too far, 
Congress added the following sentence to 31 U.S.C. § 1342: 

“As used in this section, the term ‘emergencies involving the safety of human life or 
the protection of property’ does not include ongoing, regular functions of 
government the suspension of which would not imminently threaten the safety of 
human life or the protection of property.” 

Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 
5 13213(b), 104 Stat. 1388, 1388-621 (1990). The conference report 
on the 1990 legislation explains the intent: 

‘“The conference report also makes conforming changes to title 31 of the United 
States Code to make clear that. ongoing, regular operations of the Government 
cannot be sustained in the absence of appropriations, except in limited 
circumstances. These changes guard against what the conferees believe might be an 
overly broad interpretation of an opinion of the Attorney General issued on 
January 16,1981, regarding the authority for the continuance of Government 
functions during the temporary lapse of appropriations, and afiiim that the 
constitutional power of the purse resides with Congress.” 

H.R. Conf. Rep. No. 964, 1Olst Cong., 2dSess. 1170 (1990). 

The Ninth Circuit Court of Appeals added to the list of exceptions, 
holding the suspension of the civil jury trial system for lack of funds 
unconstitutional. Armster v. United States District Court, 792 F.2d 
1423 (9th Cir. 1986). Faced with the potential exhaustion of 
appropriations for juror fees, the Adniiniitrative Office of the United 
States Courts, at the direction of the Judicial Conference of the United 
States, had sent a memorandum to all district court judges advising 
that civil jury trials would have to be suspended until more money was 
available. Basing its holding on the Constitution and expressly 
declining to rule on the Antideficiency Act, the court held that a 
suspension for more than a “most minimal” time violated the seventh 
amendment. @. at 1430. See also Hobson v. Brennan, 637 F. Supp. 
173 (D.D.C. 1986). 

Since the appropriation was not yet actually exhausted, and since 
there was stii ample time for Congress to provide additional funds, 
the court noted that its decision did not amount to ordering Congress 
to appropriate money. The court noted, but did not address, the far 
more difficult question of what would happen if the appropriation 
became exhausted and Congress refused to appropriate additional 
funds. Id. at 1430-31 and 1431 n.14. 
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This, then, is the basic framework. There are a number of exceptions 
to the Antideficiency Act which would permit certain activities to 
continue during a funding gap. For activities not covered by any of the 
exceptions, however, the agency must proceed with prompt and 
orderly termination or violate the Act and risk invocation of the 
criminal sanctions. A very brief restatement may be found in 6 Op. 
Off. Legal Counsel 555 (1982). 

Within this framework, GAO and the Justice Department have 
addressed a number of specific problems agencies have encountered 
in coming to grips with funding gaps. For example, towards the end of 
FV 1982, the President vetoed a supplemental appropriations bill. As a 
result, the Defense Department did not have sufficient funds to meet 
the military payroll. The total payroll obligation consisted of (1) the 
take-home pay of the individuals, and (2) various items the employing 
agency was required to withhold and transfer to someone else, such 
as federal income tax and Social Security contributions. The Treasury 
Department published a change to its regulations permitting a 
temporary deferral of the due date for payment of the withheld items, 
and the Defense Department, relying on the “safety of human life or 
protection of property” exception, used the funds it had available to 
pay military personnel their full take-home pay. The Attorney General 
upheld the legality of this action. 43 Op. Att’y Gen.-, 6 Op. Off. 
Legal Counsel 27 (1982). The Comptroller General agreed, but 
questioned the blanket assumption that &l military personnel tit 
within the exception. B-208985, October 5, 1982; B-208951, 
October 5, 1982. The extent to which this device might be available to 
civilian agencies would depend on (1) Treasury’s willingness to grant 
a similar deferral, and (2) the extent to which the agency could 
legitimately invoke the emergency exception. 

Additional cases dealing with funding gap problems are: 

l Salaries of commissioners of Copyright Royalty Tribunal attach by 
virtue of their status as officers without regard to availability of funds. 
Salary obligation is therefore viewed as “authorized by law” for 
purposes of Antideficiency Act, and commissioners could be 
retroactively compensated for periods worked without pay during a 
funding gap. 61 Comp. Gem 586 (1982). 

. Richmond district office of Internal Revenue Service shut down for 
half a day in October 1986 due to a funding gap. Subsequent 
legislation authorized retroactive compensation of employees 
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affected. GAO concluded that the legislation applied to intermittent as 
well as regular full-time employees, and held that the intermittent 
employees could be compensated in the form of administrative leave 
for time lost during the half-day furlough. B-233656, June 19,1989. 

l Witness who had been ordered to appear in federal court was 
stranded without money to return home when court did not convene 
due to funding gap. Cash disbursement to permit witness to return 
home or secure overnight lodging was held permissible since hardship 
circumstances indicated reasonable likelihood that safety of witness 
would be jeopardized. 5 Op. Off. Legal Counsel 429 (1981). 

There are also a few cases addressing actions an agency has taken to 
forestall the effects of a funding gap. In 62 Comp. Gen. 1 (1982), the 
Merit Systems Protection Board, faced with a substantial cut in its 
appropriation, placed most of its employees on half-time, half-pay 
status in an attempt to stretch its appropriation through the end of the 
fiscal year. A subsequent supplemental appropriation provided the 
necessary operating funds. GAO advised that it was within the Board’s 
discretion, assuming the availability of sufficient funds, to grant 
retroactive administrative leave to the employees who had been 
affected by the partial shutdown. 

GAO reviewed another furlough plan in 64 Comp. Gen. 728 (1985). 
The Interstate Commerce Commission had determined that if it 
continued its normal rate of operations, it would exhaust its 
appropriation six weeks before the end of the fiscal year. To prevent 
this from happening, it furloughed its employees for one day per 
week. GAO found that the ICC’s actions were in compliance with the 
Antideficiency Act. While the ICC was thus able to continue essential 
services, the price was financial hardship for its employees, plus 
“serious backlogs, missed deadlines and reduced efficiency.” Id. at 
732. 

GAO has issued several reports on funding gaps. The fust was 
Funding Gaps Jeopardize Federal Government Operations, ~~~-81-31 
(March 3,198l). In that report, GAO noted the costly and disruptive 
effects of funding gaps, and recommended the enactment of 
permanent legislation to permit federal agencies to incur obligations, 
but not disburse funds, during a funding gap. In the second report, 
Continuing Resolutions and an Assessment of Automatic Funding 
Approaches, GAO/-D-86-16 (January 1986), GAO compared several 
possible options but this time made no specific recommendation. OMB 
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had pointed out, and GAO agreed, that automatic funding legislation 
could have the undesirable effects of (1) reducing pressure on 
Congress to make timely funding decisions, and (2) permitting major 
portions of the government to operate for extended periods without 
action by either House of Congress or the President. The ideal 
solution, both agencies agreed, is the timely enactment of the regular 
appropriation bills. 

GAO continues to support the concept of an automatic continuing 
resolution in a form that does not reduce the incentive to complete 
action on the regular appropriation bills. Managing the Cost of 
Government: Proposals for Reforming Federal Budgeting Practices, 
GAO/AFMD-90-I (October 1989) at 28-29. A 1991 report analvsed the 
impact of a funding gap which’occurred over the 1990 Columbus Day 
weekend and again renewed the recommendation for permanent 
legislation to, at a minimum, allow agencies to incur obligations to 
compensate employees during temporary funding gaps but not pay 
them until enactment of the appropriation, Government Shutdown: 
Permanent Fundiig Lapse Legislation Needed, GAO/GGD-91-76 
(June 1991). The report stated: 

“In OUT opinion, shutting down the govermnent during temporary funding gaps is an 
inappropriate way to encourage compromise on the budget. Beyond being 
counterproductive from a financial standpoint, a shutdown disrupts government 
services. In addition, forcing agency managers to choose who will and will not be 
furloughed during these te~poraky funding lapses severely tests agency 
management’s ability to treat its employees fairly.” 3. at 9. 

D. Supplemental and A supplemental appropriation may be defmed as “an act 

Deficiency 
appropriating funds in addition to those in an annual appropriation 
act.“e3 The purpose of a supplemental appropriation is to fund 

Appropriations projects and activities not included in the budget request for the 
current annual appropriation and which cannot be postponed until the 
next regular appropriation. Factors generating the need for 
supplemental appropriations include the following: 

* Enactment of legislation adding new or increased functions 
. Unanticipated surge in workload 
l Inflation higher than that projected for the fiscal year 
. Emergency situations involving unforeseen expenditures 

6JGA0, A Glossary of Terms Used in the Federal Budget Process, PAD-81-31, at 79. 
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* Pay increases not previously budgeted 
* Items not included in regular appropriation for lack of timely 

authorization 
l Poor program planning 

There is a technical distinction between supplemental appropriations 
and deficiency appropriations.6’ However, Congress stopped enacting 
separate “deficiency appropriation acts” in the 1960s and now, 
supplemental appropriations and deficiency appropriations are 
combined in “supplemental appropriation acts.” The rules governing 
the availability of supplemental and deficiency appropriations are 
essentially the same. Thus, the term “supplemental appropriation” for 
purposes of the following discussion should be construed as including 
both types. 

A supplemental appropriation “supplements the original 
appropriation, partakes of its nature, and is subject to the same 
limitations as to the expenses for which it can be used as attach by law 
to the original appropriation” unless otherwise provided. 4 Comp. 
Dec. 61 (1897). See also 27 Comp. Gen. 96 (1947); 25 Comp. Gen. 
601(1946); 20 Comp. Gen. 769 (1941). This means that a 
supplemental appropriation is subject to the purpose and time 
limitations, plus any other applicable restrictions, of the appropriation 
being supplemented. 

Thus, an appropriation made to supplement the regular annual 
appropriation of a given fiscal year is available beyond the expiration 
of that fiscal year only to liquidate obligations incurred within the 
fscaf year. The unobligated balance of a supplemental appropriation 
will expire at the end of the fiscal year in the same manner as the 
regular annual appropriation. See 27 Comp. Gen. 96 (1947); 4 Comp. 
Dec. 61 (1897); 3 Comp. Dec. 72 (1896). Of course, a supplemental 
appropriation, just like any other appropriation, can be made 
available until expended (no-year). E&., 36 Comp. Gen. 526 (1957); 
B-72020, January 9, 1948. 

- 

“A deficiency appropriation is an appropriation made to pay obligations legally created but for 
which sufficient funds are not available in the appropriation origjnaUy made for that purpose. 27 
Camp. Gem 96 (1947); 25 Camp. Gen. 601,604 (1946); 4 Camp. Dec. LX,62 (1897). The need 
for deficiency appropriations often results from violations of the Antideliciency Act, and they 
cm be made in the same fiscal year as the overobligated appropriation or in a later year. Since 

they wxw essentially the same purpose as supplemental appropriations, the distinction had 
become recognized by the late 1950s aa a ‘distinction without a difference.” See 102 Gong. Rec. 
6420 (1957). 
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Unless otherwise provided, a restriction contained ln an annual 
appropriation act will apply to funds provided in a supplemental 
appropriation act even though the restriction is not repeated in the 
supplemental. For example, a restriction in a foreign assistance 
appropriation act prohibiting the use of funds for assistance to certain 
countries would apply equally to funds provided in a supplemental 
appropriation for the same fiscal year. B-158575, February 24,1966. 
Similarly, a provision in an annual appropriation act that “no part of 
any appropriation for the Bureau of Reclamation contained ln this Act 
shall be used for the salaries and expenses” of certain officials who 
were not qualified engineers would apply as well to funds 
appropriated ln supplemental appropriation acts for the same fiscal 
year. B-86056, May 11,1949. The rule applies to supplemental 
authorizations as well as supplemental appropriations. B-106323, 
November 2 7, 195 1. If a supplemental appropriation act includes a 
new appropriation which is separate and distinct from the 
appropriations being supplemented, restrictions contained in the 
orlglnal appropriation act will not apply to the new appropriation 
unless specifically provided. &l. The fiscal year limitations of the 
original appropriation, however, would still apply. 

The rule that supplemental appropriations are subject to restrictions 
contained in the regular appropriation act being supplemented 
applies equally to specific dollar limitations. Thus, if a regular annual 
appropriation act specifies a maximum limitation for a particular 
object, either by using the words “not to exceed” or otherwise, a 
more general supplemental appropriation for the same fiscal year 
does not authorize an increase in that limitation. 19 Comp. Gen. 324 
(1939); 4 Comp. Gen. 642 (1925); B-71583, February 20,1948; 
B-66030, May 9, 1947. Naturally, this principle will not apply if the 
supplemental appropriation specifically provides for the’object in 
question. 19 Comp. Gen. 832 (1940). 

Restrictions appearing in a supplemental appropriation act may or 
may not reach back and apply to balances remaining ln the orlglnal 
annual appropriation, depending on the precise statutory language 
used. Thus, without more, a restriction in a supplemental applicable 
by its terms to “this appropriation” would apply only to the 
supplemental funds. B-31546, January 12,1943. See also 31 Comp. 
Gen. 543 (1952). 
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At one tune, supplemental appropriation acts specified that the funds 
were for the same objects and subject to the same limitations as the 
appropriations being supplemented. The (then) Bureau of the Budget 
wanted to delete this language pursuant to its mandate to eliminate 
unnecessary words in appropriationsBS The Comptroller General 
agreed that the appropriation language was unnecessary, pointing out 
that these conditions would apply even without being explicitly stated 
in the supplemental appropriation acts themselves. B-13900, 
December 17, 1940. 

In addition to supplementing prior appropriations, a supplemental 
appropriation act may make entirely new appropriations which are 
separate and distinct from those made by an earlier appropriation act. 
Where a supplemental appropriation act contains new legislation, 
whether permanent or temporary, the new legislation will take effect 
on the date the supplemental is enacted absent a clear intent to make 
it retroactive. 20 Comp. Gen. 769 (1941). In the cited decision, an 
appropriation included in a supplementrdappropriation act enacted 
late in fiscal year 1941 which for the first time permitted payment of 
transportation expenses of certain military dependents was held 
effective on the date of enactment of the supplemental act and not on 
thefirstdayofFr1941. 

A supplemental appropriation may also provide for a new object 
within a lump-sum appropriation. If the original appropriation was not 
available for that object, then the supplemental amounts to a new 
appropriation. For example, a FY 1957 supplemental appropriation 
for the Maritime Administration provided $18 million for a 
nuclear-powered merchant ship under the heading “ship 
construction.” Funds for the nuclear-powered ship had been sought 
under the regular “ship construction” lump-sum appropriation for FI 
1957, but had been denied. Under the circumstances, the Comptroller 
General found that the supplemental appropriation amounted to a 
specifically earmarked maximum for the vessel, and that the agency 
could not exceed the $18 million by using funds from the regular 
appropriation. 36 Comp. Gen. 526 (1957). 
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E. Augmentation of 
Appropriations 

1. The Augmentation 
Concept 

As a general proposition, an agency may not augment its 
appropriations from outside sources without specific statutory 
authority. The prohibition against augmentation is a corollary of the 
separation of powers doctrine. When Congress makes an 
appropriation, it is also establishing an authorized program level. In 
other words, it is telling the agency that it cannot operate beyond the 
level that it can fmance under its appropriation. To permit an agency 
to operate beyond this level with funds derived from some other 
source without specific congressional sanction would amount to a 
usurpation of the congressional prerogative. Restated, the objective of 
the rule against augmentation of appropriations is to prevent a 
government agency from undercutting the congressional power of the 
purse by circuitously exceeding the amount Congress has 
appropriated for that activity. 

There is no statute which, in those precise terms, prohibits the 
augmentation of appropriated funds. The concept does nevertheless 
have an adequate statutory basis, although it must be derived from 
several separate enactments. Specitically: 

l 31 U.S.C. 5 3302(b), the “miscellaneous receipts” statute. 
- 31 U.S.C. 5 1301(a), restricting the use of appropriated funds to their 

intended purposes. Early decisions often based the augmentation 
prohibition on the combined effect of 31 U.S.C. $8 3302(b) and 
1301(a). See, e&, 17 Comp. Dec. 712 (1911); 9 Comp. Dec. 174 
(1902). 

l 18 U.S.C. 5 209, which prohibits the payment of, contribution to, or 
supplementation of the salary of a government officer or employee as 
compensation for hi or her official duties from any source other than 
the government of the United States. 

The augmentation concept manifests itself in a wide variety of 
contexts. One application is the prohibition against transfers between 
appropriations without specific statutory authority. An unauthorized 
transfer is an improper augmentation of the receiving appropriation. 
Q, 23 Comp. Gen. 694 (1944); B-206668, March 15,1982. In 
B-206668, for example, a department received a General 
Administration appropriation plus separate appropriations for the 

page 6-103 GAO/OGC-92-13 Approprhtionu Law -Vol. II 



chapter 6 
AvaUabiuty of Appropri&~~ A,,,o,,,,t 

administration of its component bureaus. The unauthorized transfer 
of funds from the bureau appropriations to the General 
Adminiitration appropriation was held to be an improper 
augmentation of the latter appropriation. As with the transfer 
prohibition itself, however, the augmentation rule has no application 
at the agency allotment level within the same appropriation account. 
70 Comp. Gen. 601(1991). 

It should also be apparent that the augmentation rule ls related to the 
concept of purpose availability. For example, a very early case 
pointed out that charging a general appropriation when a specific 
appropriation is exhausted not only violates 31 u.s.C. 8 1301(a) by 
using the general appropriation for an unauthorized purpose, but also 
improperly augments the specific appropriation. [ 1 ] Howler, First 
Comp. Dec. 257,258 (1894). However, it is most closely related to 
the subject of this chapter-availability as to amount-because it has 
the effect of restricting executive spending to the amounts 
appropriated by Congress. In this respect, it is a logical, perhaps 
indispensable, complement to the Antldeficiency Act. 

For the most part, although the cases are not entirely consistent, GAO 
has distinguished between receipts of money and receipts of services, 
dealing with the former under the augmentation rule and the latter 
under the voluntary services prohibition (31 U.S.C. 5 1342). For 
example, in B-13378, November 20,1940, a private organization was 
willing to donate either funds or services. Since the agency lacked 
statutory authority to accept gifts, acceptance of a cash donation 
would improperly augment its appropriations. Acceptance of services 
was distinguished, however, and addressed under 31 USC. $1342. 
GAO drew the same distinction in B-125406, November 4,1955. More 
recently, acceptance by the Federal Communications Commission of 
free space at industry trade shows was found not to constitute an 
augmentation of the Commission’s appropriation because there had 
been no donation of funds. 63 Comp. Gen. 469 (1984). 

In apparent conflict with these cases, however, is B-211079.2, 
January 2,1987, which stated that, without statutory authority, an 
agency would improperly augment its appropriations by accepting the 
uncompensated services of “workfare” participants to do work which 
would normally be done by the agency with its own personnel and 
funds. Logic would seem to support the formulation in B-211079.2. 
Certainly, if I wash your car without charge or if I give you money to 
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have it washed, the result is the same-the car gets washed and your 
own money is free to be used for something else. Be that as it may, the 
majority of the cases support limiting the augmentation rule to the 
receipt of money. In the final analysis, the dIstinction probably makes 
little practical difference. In view of 31 USC. $1342, lhnitmg the 
augmentation rule to the receipt of funds does not mean that the rule 
can be negated by the unrestricted acceptance of services. 

In a 1991 case, 70 Comp. Gen. 597, GAO concluded that the Interstate 
Commerce Commission would not Improperly augment its 
appropriations by permitting private carriers to instaIl computer 
equipment at the ICC headquarters, to facilitate access to 
electronically filed rate tariffs. InstaIlation was viewed ss a reasonable 
exercise of the ICC’s statutory authority to prescribe the form and 
manner of tariff fibng by those over whom the agency has regulatory 
authority. Somewhat similar in concept to the workfare case, 
however, the decision suggests that use of the equipment for other 
purposes, such as word processing by ICC staff, would be an 
Improper augmentation, and advised the ICC to establish controls to 
prevent this. 

2. Disposition of Moneys 
Received: Repayments and 
Miscellaneous Receipts 

a. General Principles (1) The “misceIIaneous receipts” statute 

A very important statute In the overall scheme of government fBcaI 
operations is 31 U.S.C. 5 3302(b), known as the “miscellaneous 
receipts” statute. OrigInally enacted In 1849 (9 Stat. 398), 31 U.S.C. 
5 3302(b) provides: 

‘Except as provided in section 3718(b) of this title, an off&l or agent of the 
Govenunent receiving money for the Government from any source shall deposit the 
money in the Treasury as soon as practicable without deduction for any charge or 
clabn.” 

Penalties for violating 31 U.S.C. 5 3302(b) are found In 31 U.S.C. 
5 3302(d), and include the possibility of removal from office. In 
addition, if funds which should have been deposited In the Treasury 
but were not are lost or stolen, there is the risk of personal liability. 
Q, 20 Op. Att’y Gen. 24 (1891) (IIabIIty would attach where funds, 
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which disbursing agent had placed in bank which was not an 
authorized depositary, were lost due to bank failure). 

“It is difftcult to see,” said an early decision, “how a legislative 
prohibition could be more clearly expressed.” 10 Comp. Gen. 382, 
384 (1931). Simply stated, any money an agency receives from a 
source outside of the agency must be deposited into the Treasury. 
This means deposited into thegeneral fund (“miscellaneous 
receipts”) of the Treasury, not into the agency’s own appropriations, 
even though the agency’s appropriations may be technically still “in 
the Treasury” until the agency actually spends them.B0 The 
Comptroller of the Treasury explained the distinction in the following 
terms: 

“It [31 USC. 8 3302@)j could hardly be made more comprehensive as to the 
moneys that are meant and these moneys are required to be paid ‘Into the Treasury.’ 
This does not mean that the moneys are to be added to a fund that has been 
appropriated from the Treasury and may be in the Treasuy or outside. [Emphasis in 
original. 1 It seems to me that it can only mean that they shaII go into the general fund 
of the Treasury which is subject to any disposition which Congress might choose to 
make of it. This has been the holding of the accounting officers for many years. 
[Citations omitted.] If Congress intended that these moneys should be returned to the 
appropriation from which a similar amount had once been expended it could have 
been radii so stated, and it was not.” 

22 Comp. Dec. 379,381 (1916). See also 5 Comp. Gen. 289 (1925). 

The term “miscellaneous receipts” does not refer to any single 
account in the Treasury. Rather, it refers to a number of receipt 
accounts under the heading ‘General Fund.” These are ah listed in the 
Treasury Department’s “Federal Account Symbols and Titles” 
publication. 

page 6.106 GAOIOGC-82-13 Appropriations Law -Vol. II 



Chapter 6 
AvdhbUlty of Appmprhtions: Amomt 

In addition to 31 U.S.C. 5 3302(b), several other statutes require that 
moneys received in various specific contexts be deposited as 
miscellaneous receiptse7 Examples are: 

l 7 U.S.C. $5 2241,2242,2246,2247 (proceeds from sale of various 
products by Secretary of Agriculture) 

- 10 U.S.C. 5 2667 (moneys received by the military departments from 
authorized leases) 

- 16 USC. 5 499 (revenue from the national forests, such as timber 
sales, subject to the deductions specified in 16 U.S.C. $5 500 and 501) 

l 19 U.S.C. 5 527 (customs fmes, penalties, and forfeitures) 
- 40 U.S.C. 5 485(a) (proceeds from sale of surplus public property, 

except as provided in other subsections of section 485)’ 

Although it is preferable, it is not necessary that the statute use the 
words ‘misceIIaneous receipts.” A statute requiring the deposit of 
funds “into the Treasury of the United States” will be construed as 
meaning the general fund of the Treasury. 27 Comp. Dec. 1003 
(1921). 

To understand the signhlcance of 31 U.S.C. $I 3302(b) and related 
statutes, it is necessary to recah the provision in Article I, section 9 of 
the Constitution directing that “No Money shah be drawn from the 
Treasury but in Consequence of Appropriations made by Law.” Once 
money is deposited into a “miscelIaneous receipts” account, it takes 
an appropriation to get it back out. u, 3 Comp. Gen. 296 (1923); 2 
Comp. Gen. 599,600 (1923); 13 Comp. Dee. 700,703 (1907). Thus, 
the effect of 31 U.S.C. 5 3302(b) is to ensure that the executive branch 
remains dependent upon the congressional appropriation process. 
Viewed from this perspective, 31 U.S.C. 5 3302(b) emerges as another 

B7SevemI specific references to m&ceIlrmeow receipts in the pm-1982 version of Tttle 31 were 
deleted in the recodification because they were regarded as covered by the Seneral preeaiption 
of the new section 3302. An example ia the sc-cakd User charge statute. The p~reccduication 
version, 31 U.S.C. 5 483a: required fees to be deposited as miscellaneous receipts. The current 
version, 31 U.S.C. 3 9701, omits the requirement because, as the Revision Note points out, It is 
covered by 9 3302. Other examples are 31 U.S.C. $P 485 and 487 (1976 ed.). 

eaS.xtion 485 stem from the Federal Property and AdmbdsbMve Selviees Act of 1949. Prior to 
this law, proceeds from the sale of public property were required to be deposited as 
ndsceIIaneous receipts under the more genera! authority of what is now 31 U.S.C. $3302(b). See 
Mammoth oil Co. v. United States, 275 U.S. 13,34 (1927); Pan American Petroleum and 
‘h,wport Co. v. United States, 273 U.S. 456,502 (1927). (These are the notorions Teapot 
Dome” cases.) Property sales not governed by 40 U.S.C. 5 485, such as the sltuatlon in 28 
Camp. Gen. 38 (1948). for example, would remain subject to 31 U.S.C. 5 3302. 
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element in the statutory pattern by which Congress retains control of 
the public purse under the separation of powers doctrine. See 51 
Comp. Gen. 506,507 (1972); 11 Comp. Gen. 281,283 (1932); 10 
Comp. Gen. 382,383 (1931) (the intent is that “ah the public moneys 
shah go into the Treasury; appropriations then follow”). 

Accordingly, for an agency to retain and credit to its own 
appropriation moneys which it should have deposited into the general 
fund of the Treasury is an improper augmentation of the agency’s 
appropriation. Thii applies even though the appropriation is a no-year 
appropriation. 46 Comp. Gen. 31(1966). (No-year status relates to 
duration, not amount.) 

Receipts in the form of “monetary credits” are treated for deposit and 
augmentation purposes the same as cash. 28 Comp. Gen. 38 (1948) 
(use by government of monetary credits received as payment for sale 
of excess electric power held unauthorized unless agency transfers 
corresponding amount from its appropriated funds to miscellaneous 
receipts). This will not apply, however, where it is clear that the 
appropriation or other legislation involved contemplates a different 
treatment. B-125127, February 14, 1956 (transfer to miscellaneous 
receipts not required where settlement of accounts was to be made on 
“net balance” basis). See also 62 Comp. Gen. 70,74-75 (1982) 
(credit procedure which would differ from treatment of cash receipts 
recognized in legislative history). 

(2) Exceptions 

Exceptions to the miscellaneous receipts” requirement fag into two 
broad categories, statutory and nonstatutory: 

1. An agency may retain moneys it receives if it has statutory authority 
to do so. In other words, 31 U.S.C. § 3302(b) will not apply ifthere is 
specific statutory authority for the agency to retain the funds. 

2. Receipts that qualify as “repayments” to an appropriation may be 
retained to the credit of that appropriation and are not required to be 
deposited into the General Fund. 6 Comp. Gen. 337 (1926); 5 Comp. 
Gen. 734,736 (1926); B-138942-O.M.,August 26,1976. 

These exceptions are embodied in Treasury Department-GAO Joint 
Regulation No. 1, $2, reprinted at 30 Comp. Gen. 595 (1950), which 
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detincs authorized repayments in terms of two general classes, 
reimbursements and refunds, as follows: 

“a. Reimbursements to appropriations which represent amounts collected from 
outside sources for commodities or setices furnished, or to be furnished, and which 
by law may be credited directly to appropriations. 

“b. Refunds to appropriations which represent amounts collected from outside 
sowxs for payments made in error, overpayments, or adjustments for previous 
amounts disbursed, including returns of authorized advances.” 

As used in the above definitions, the term “reimbursement” generally 
refers to situations in which retention by the agency is authorized by 
statute. The term “refund” embraces a category of mostly 
nonstatutory exceptions in which the receipt is directly related to, and 
is a direct reduction of, a previously recorded expenditure. Thus, the 
recovery of an erroneous payment or overpayment which was 
erroneous at the time it was made qualifies as a refund to the 
appropriation originally charged. u, B-139348, May 12,1959 
(utility overcharge refund); B-138942-O.M., August 26,1976. 
(collections resulting from diiowances by GAO under the “FIy 
America Act”). Also, the return of an authorized advance, such ss a 
travel advance, is a “refund.” 

At this point, an important distinction must be made. Moneys 
collected to reimburse the government for expenditures previously 
made are not automatically the same as “adjustments for previous 
amounts disbursed.” Reimbursements must generally, absent 
statutory authority to the contrary, be deposited as miscellaneous 
receipts. The mere fact that the reimbursement is related to the prior 
expenditure-although this is sn indispensable element of an 
authorized “refund--is not in itself sufficient to remove the 
transaction from the scope of 31 U.S.C. § 3302(b). See, for example, 
16 Comp. Gen. 195 (1936); 24 Comp. Dec. 694 (1918); 22 Comp. 
Dec. 253 (1915); B-45198, October 27, 1944. The controlling 
principles were stated as follows in two early decisions: 

“The question as to whether moneys collected to reimburse the Government for 
expenditures previously made should be used to reimburse the appropriations from 
which the expenditures were made or should be covered into the general fund Of the 
Tre.mry has often been before the accounting offkers of the Treasury and this OfiCe, 
and it has been uniformly held that in the absence of an express PrOViSiOn in the 
&tttte to the WMZWY, such funds should be covered in as miscellaneOUS WXiPts.” 5 
Comp. Gen. 289,290 (1925). 

Page 8-109 GAO/GGGBZ-15 Appmpr‘ath”3 f&w -Vd. f f  

1 



‘On the other hand, if the collection involves a refund or repayment of moneys p&d 
fKm a” aPPrOpktiOn i” excess of what was aCtua”y due such refund has been held 
tO be PrOPerk fOI Credit to the appropriation origin&’ charged. ,” 5 Camp. Gen. 
734,736 (1926). 

The key language in the above passage is “in excess of what was 
actually due.” Apart from the more obvious situations-refunds of 
overpayments, erroneous payments, unused portions of authorized 
advances-the type of situation contemplated by the “a@ustments for 
previous amounts disbursed” portion of the definition is illustrated by 
23 Comp. Gen. 652 (1944). The Agriculture Department was 
authorized to enter into cooperative agreements with states for soil 
conservation projects. Some states were prohibited by state Law from 
making advances and were limited to making reimbursements after 
the work was performed. In these cases, Agriculture initially put up 
the state’s share and was later reimbursed. The Comptroller General 
held that Agriculture could credit the reimbursements to the 
appropriation charged for the project. The distinction between this 
type of situation and the simpler “related to a previous expenditure” 
situation in which the money must go to miscellaneous re+pts lies in 
the nature of the agency’s obligation. Here, Agriculture was not 
required to contribute the state’s share; it could simply have foregone 
the projects in those states which could not advance the funds. This is 
different from a situation in which the agency is required to make a 
given expenditure in any event, subject to later reimbursement. In 23 
Comp. Gen. 652, the agency made payments larger than it was 
required t0 make, knowing that the “excess” of what it paid over what 
it had to pay would (or at least was required to) be returned. See also 

~64 Comp. Gen. 431 (1985); 61 Comp. Gen. 537 (1982); B-69813, 
December 8,1947; B-220911.2-O.M.,April13,1988. 

For other examples of refunds as that term is used in the Joint 
Regulation, see 69 Comp. Gen. 260 (1990) (recoveries under False 
Claims Act to the extent of reimbursing erroneous payments); 65 
Comp. Gen. 600 (1986) (rebates from Travel Management Center 
contractors); 62 Comp. Gen. 70 (1982) (partial repayment of 
contribution to International Natural Rubber Organization occasioned 
by addition of new members); B-139348, May 12,1959 (refund of 
overcharge by public utility); B-209650-O.M., July 20,1983 (same). 

A repayment is credited to the appropriation initially charged with the 
related expenditure, whether current or expired. If the appropriation 
is still current, then the funds remain available for further obligation 

Page 6.110 GAO/OGE92-18 Ap9ropriat‘ons Law -Vol. U 



chapter 6 
Availability of Appropriations: Amount 

within the time and purpose limits of the appropriation. However, if 
the appropriation has expired for obligational purposes (but has not 
yet been closed), the repayment must be credited to the expired 
account, not to current funds. See 23 Comp. Gen. 648 (1944); 6 
Comp. Gen. 337 (1926); B-138942-O.M., August 26,1976. If the 
repayment relates to an expired appropriation, crediting the 
repayment to current funds is an improper augmentation of the 
current appropriation unless authorized by statute. B-l 14088, 
April 29,1953. These same principles apply to a refund in the form of 
a credit, such as a credit for utiity overcharges. B-139348, May 12, 
1959; B-209650-O.M., July 20, 1983.69 Once an appropriation 
account has been closed in accordance with 31 USC. @ 1552(a) or 
1555, repayments must be deposited as miscellaneous receipts 
regardless of how they would have been treated prior to closing. 31 
USC. § 1552(b), as amended by Pub. L. No. 101-510, 5 1405 (1990). 

Where funds are authorized to be credited to an appropriation, 
restrictions on the basic appropriation apply to the credits as well as 
to the amount originally appropriated. A-95083, June 18,1938. 

The fact that some particular reimbursement is authorized or even 
required by law is not, standing alone, sufficient to overcome 31 USC. 
5 3302(b). a, 67 Comp. Gen. 443 (1988); 22 Comp. Dec. 60 
(1915); 1 Comp. Dec. 568 (1895). The accounting for that 
reimbursement-whether it may be retained by the agency and, if so, 
how it is to be credited-will depend on the terms of the statute. Some 
statutes, for example, permit reimbursements to be credited to 
current appropriations regardless of which appropriation “earned” 
the reimbursement. As a general proposition, however, this practice, 
GAO has pointed out, diminishes congressional control. For further 
discussion of these concepts in the context of statutes applicable to 
the Defense Department, see GAO report entitled Reimbursements to 
Appropriations: Legislative Suggestions for Improved Congressional 
Control, FCMSD-75-52 (November 1,1976). 

As might be expected, there have been a great many decisions 
hwolving the “miscellaneous receipts” requirement. It is virtually 
impossible to draw further generalizations from the decisions other 

6% should not be automadcaoy &ssumed that ewry foml of ‘credit” accluing to the government 
under a comact will qualify as a “ref”nd” to the appropriation. See, e.& A-51604, May 31, 
1977. 
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than to restate the basic rule: An agency must deposit Into the General 
Fund of the Treasury any funds it receives from sources outside of the 
agency unless the receipt constitutes an authorized repayment or 
unless the agency has statutory authority to retain the funds for credit 
to its own appropriations. 

(3) Tig of deposits 

As to the timing of the deposit in the Treasury, 3 1 U&C. 5 3302(b) 
says merely “as soon as practicable.” There is another statute, 
however, now found at 31 USC. 5 3302(c), ivhich provides in relevant 
part: 

“(1) A person having custody or possession of public money, including a disbursing 
official having public money not for current expenditure, shall deposit the money 
without delay in the Treasury or with a depositary designated by the Secretary of the 
Treasury under law. Except as provided in paragraph (21, money required to be 
deposited pursuant to this subsection shall be deposited not later than the third day 
after the custodian receives the money. 

“(2) The Secretary of the Treasury may by regulation prescribe that a person having 
custody or possession of money required by this subsection to be deposited shall 
deposit such money during a period of time that is greater or lesser than the period of 
time speciiied by the second sentence of paragraph (l).” 

Thii statute, formerly designated as Revised Statutes 5 362 1, 
originated in 1857 (11 Stat. 249); It was amended in 1896 (29 Stat. 
179) to specify a deadline of 30 days. The time limit was reduced to 
three days by section 2652(b)(l) of the Deficit Reduction Act of 1984 
(98 Stat. 494,1152). 

Treasury Department regulations provide: 

“An agency will achieve same day deposit of monies. Where same day deposit is not 
cost-effective or is impracticable, next day deposit of monies must be achieved.” 

31 C.F.R. $206.5(a)(l) (1991). However, receipts of less than $1,000 
may be accumulated and deposited when the total reaches $1,000. s. 
5 206.5(b)(l). Further procedural guidance is contained in I Treasury 
Financial Manual Chapter 5-4000. 

As a general proposition, section 3302(c) and the Treasury 
regulations place an outer limit on what is “practicable” under section 
3302(b). 11 Comp. Gen. 281,283-84 (1932); 10 Comp. Gen. 382, 
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385 (1931). The deadline applies to all receipts, including those to be 
credited to an appropriation account (which; of course, i”in the 
Treasury”), not just those for deposit as miscellaneous receipts. u, 
10 Comp. Gen. 382 (1931). 

(4) Money not received “for the Government” 

As orlginalIy enacted, 31 U.S.C. 5 3302(b) required deposit in the 
Treasury of moneys received “for the use of the United States” (9 
Stat. 398). The 1982 recodification of Title 31 changed this language 
to moneys received “for the Government.” The meaning, of course, is 
the same. Although the Comptroller General has not attempted to 
define this phrase in any detail, its scope, consistent with the statutory 
purpose, is broad. There is no distinction between money received for 
the use of the United States and money received for the use of a 
particular agency; such a dlstlnction would largely nullify the statute. 

As will be seen from the following case summaries, situations ln which 
the “for the use of the United States” clause was the primary basis for 
the decision do not fall into any particular pattern. 

In B-205901, May 19,1982, a railroad had furnished 15,000 gallons 
of fuel to the Federal Bureau of Investigation for use In sn undercover 
investigation of thefts of diesel fuel from the railroad. The railroad and 
FBI agreed that the fuel or the proceeds from its sale would be 
returned upon completion of the investigation. In view of 31 U.S.C. 
5 3302(b), the FBI then asked whether money generated from the sale 
of the fuel had to be deposited in the Treasury as miscellaneous 
receipts. 

In one sense, it could be argued that the money was received “for the 
use of the United States,” in that the FBI planned to use it as evidence. 
However, the Comptroller General pointed out, this Is not the kind of 
receipt contemplated by 31 U.S.C. $3302(b). Citing 33 Op. Att’y Gen. 
316,321 (1922), the decision concluded that “[f]unds are received 
for the use of the United States only if they are to be used to bear the 
expenses of the Government or to pay the obligations of the United 
States.” Therefore, there was no legal barrier to returning the funds to 
the railroad. 

In another case, GAO held that misconduct fines levied on Job COW 

participants by the Labor Department need not be treated as money 
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received for the use of the United States for purposes of 31 U.S.C. 
§ 3302(b). The governing legislation specifically authorized 
“reductions of allowances” as a disciplinary measure. Labor felt that, 
in some cases, immediate collection of a cash fine from the 
individual’s pocket would be more effective. Finding a legislative 
intent to confer broad discretion in matters of enrollee discipline, GAO 

agreed that the cash fmes could be regarded as a form of disciplinary 
allowance reduction, and accordingly credited to Job Corps 
appropriations. B-130515, August 181970. GAO followed the same 
approach in a similar question several years later in 65 Comp. Gen. 
666,671 (1986). 

In 64 Comp. Gen. 217 (1985), a food service concession contract 
required the contractor to reserve a percentage of income to be used 
for the replacement of government-owned equipment. The reserve 
was found not to constitute money “for the Government” within the 
meaning of 31 U.S.C. 5 3302(b). GAO distinguished an earlier decision, 
35 Comp. Gen. 113 (1955), because the reserve here was merely a 
bookkeeping entry whereas the proposal in the 1955 case would have 
required the actual transfer of funds to a bank account. 64 Comp. 
Gen. at 219. 

Two cases deal with fees paid to contractors. In B-166506, 
October 20,1975, the Environmental Protection Agency had a 
number of contracts with private fums for the processing, storage, 
and retrieval of various kinds of recorded environmental information. 
Much of this information was of value to private parties and available 
under the Freedom of Information Act. Fees collected by an agency 
under FOIA must be deposited as miscellaneous receipts. Here, 
however, EPA proposed advising requesting parties to deal directly 
with the contractors, who would charge and retain fees for providing 
the data, although the requestom would retain the right to deal with 
EPA. GAO approved the proposal, concluding that fees charged by the 
contractors in these circumstances were not money received for the 
use of the United States. The decision cautioned, however, that the 
fees charged and retained by the contractors could not exceed the 
fees which EPA could charge if it provided the services directly. Thus, 
the fees could include the direct costs of document search and 
duplication, but not costs associated with developing the information. 
In 61 Comp. Gen. 285 (1982) GAO provided simii advice to the 
Federal Election Commission in connection with requests from the 
public for microfilm copies of its reports. 
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Finally, several of the trust fund cases noted later in this chapter have 
employed the “not received for the use of the United States” rationale. 
E.g., 60 Comp. Gen. 15,26-27 (1980); B-241744, May 31, 1991; - 
B-166059, July 10, 1969; B-43894, September 11,1944; 
B-24117-O.M.,April21, 1942. 

b. Contract Matters (1) Excess reprocurement costs 

We use the term “excess reprocurement costs” here to include two 
factually different but conceptually related situations: 

1. Original contractor defaults. Agency still needs the work done and 
contracts with someone else to complete the work, almost invariably 
at a cost higher than the original contract price. Original contractor is 
liable to the government for these “excess reprocurement costs.” 

2. Agency incurs additionalexpense to correct defective work by 
original contractor. Contractor is liable for the amount of thii 
additional expense. 

Disposition of amounts recovered in these situations has generated 
n&erous cases. As a general proposition, the answer depends on the 
timing of the recovery in relation to the agency’s reprocurement or 
corrective action and the status of the applicable appropriation. The 
objective is to avoid the depletion of currently available 
appropriations to get what the government was supposed to get under 
the original obligation. The rules were most recently summarized, and 
the case law reviewed, in 65 Comp. Gen. 838 (1986). 

The rules are as follows: 

1. If, at the tie of the recovery from the original contractor, the 
agency has not yet incurred the additional expense, the agency may 
retain the amount recovered to the extent necessary to fund the 
reprocurement or corrective measures. The collection is credited to 
the appropriation obligated for the original contract, without regard 
to the status of that appropriation. 

2. If, at the time of recovery from the original contractor, the agency 
has already incurred the additional reprocurement or corrective 
expense, the agency may retain the recovery for credit to the 
applicable appropriation, to the extent necessary to reimburse itself, 
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if that appropriation is still available for obligation. If the 
appropriation is no longer available for obligation, the recovery 
should go to miscellaneous receipts. 

These rules apply equally to default and defective work situations. To 
restate them from the perspective of the type of appropriation 
involved, if the appropriation used to fund the original contract is a 
no-year appropriation, the recovery may be credited to that 
appropriation regardless of whether the agency has or has not yet 
actually incurred the additional costs. If the appropriation is an annual 
or multiple-year appropriation and the agency has not yet incurred the 
additional costs as of the time of recovery, the agency may credit the 
collection to the appropriation regardless of whether it is stii current 
or expired. In the case of an annual or multiple-year appropriation 
where the agency has already incurred the reprocurement or 
corrective costs as of the time of recovery, the agency may retain the 
recovery if the appropriation is still available for obligation, but not if 
it has expired. (Where, the excess costs have already been incurred 
and the appropriation has expired at the tie of recovery, depletion of 
currently available funds is clearly not a concern.) 

Prior to 1983, there were essentiahy two separate lines of cases, one 
dealing with defective work and the other dealing with default. The 
defective work cases, if one examines the facts and types of 
appropriations involved, had always applied the principles stated 
above, although not necessarily in those terms. Some illustrative cases 
are summarized below: 

l 8 Comp. Gen. 103 (1928). Supplies delivered by a contractor were 
found upon inspection to be unsatisfactory for use, that is, not in 
accordance with the terms of the contract. It was held that a refund by 
the contractor could be credited to the appropriation originally 
charged, on the theory that the payment was improperly made from 
the appropriation in the first instance. The appropriation involved was 
an annual appropriation, and the corrective costs had not been paid as 
of the time of the recovery. 

~* 34 Comp. Gen. 577 (1955). An amount recovered from a contractor’s 
surety because the work failed to meet specifications after the 
contractor received final payment was regarded as in the nature of a 
reduction in contract price representing the value of unftihed work, 
and therefore amounted to the recovery of an unauthorized 
overpayment. As such, it could be deposited in the appropriation 
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charged with the contract and expended for completion of the work. 
The appropriation involved was a no-year appropriation. 

. 44 Camp. Gen. 623 (1965). Recovery for defective work could be 
credited to an expired annual appropriation. Since the corrective 
work had not yet been undertaken, the funds would remain available 
for that corrective work under the “replacement contract” theory. 

* 65 Comp. Gen. 838 (1986). Recovery for faulty design could be used 
for necessary corrective work. The appropriation involved was a 
multiple-year appropriation still available for obligation at the time of 
the recovery. 

In the default situation, the earliest decisions held that the agency 
could retain excess reprocurement costs recovered from the 
defaulting contractor. Consistent with the defective work cases, the 
early default cases involved situations in which the recovered funds 
would still be available for obligation, either because the 
appropriation used for the contract was still available or under the 
replacement contract theory. 21 Comp. Dec. 107 (1914) (expired 
annual appropriation, reprocurement not yet effected); 16 Comp. 
Dec. 384 (1909) (no-year appropriation). However, the decisions 
inexplicably changed course, starting apparently with 23. Comp. Dec. 
352 (1916), and for several decades thereafter consistently held, 
without attempting much further analysis, that excess reprocurement 
costs recovered from defaulting contractors had to be deposited as 
miscellaneous receipt.sYo 

The two lines of cases met in a 1983 decision, 62 Comp. Gen. 678. 
That decision recognized that there was no real reason to distinguish 
between default and defective work for purposes of accounting for 
recoveries. The rules should be the same in both situations. 
Accordingly, 62 Comp. Gen. 678 modified the prior default cases and 
held, in effect, that the rules previously applied in the defective work 
cases should be applied in the future to all excess reprocurement cost 
cases “without reference to the event that gave rise to the need for the 
replacement contract-that is, whether occasioned by a default or by 
defective workmanship.” Id. at 681. The decision went on to hold that 
the Bureau of Prisons could retain damages recovered from a 

‘“u, 46comp. Gen. 554 (1966); 4OcOmp. Gem 590 (1961); 27Ccomp. Gen. 117 (1947); 14 
camp. mn. 729 (1935); 14 Camp. Gen. 106 (1934); 10 Cow Gem 510 (1931); 3 COmP. Gen. 
284 (1923); 26 Camp. Dee. 877 (1920); A-26073, March 20,1929,affd upon reconsideration, 
A-26073, August 8,1929; A-24614, June 20.1929. The rule was applied regardless of whether 
the funds were aetuauy collected or merely witield from contract payments due. 52 ComP. 
Gen. 45 (1972). 
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contractor charged with defective work, for credit to the 
appropriation which had been used to replace the defective work. 
Although not noted in the decision, the appropriation to be credited 
was a no-year appropriation. 65 Comp. Gen. 838,841 n.3 (1986). 

The decision added another new element: The rules would apply even 
where the recovery, by virtue of factors such as inflation or 
underbidding, exceeds the amount paid to the original contractor. Of 
course, the reason behind permitting retention of the funds is to 
enable the agency to get what it originally bargained for, not for the 
agency to make a “profit” on the transaction. Thus, any amounts 
recovered over and above what is actually necessary to fund the 
reprocurement or corrective work (or to reimburse the appropriation 
charged with that work, if it is still currently available) must be 
deposited in the Treasury as miscellaneous receipts. 62 Comp. Gen. at. 
683. 

It follows logically from what has been said that the proceeds of a 
forfeited performance bond~should be available to the contracting 
agency if and to the extent necessary to fund a replacement contract 
to complete the work of the original contract, and this was the holding 
in 64 Comp. Gen. 625 (1985). It had been held in an earlier case that, 
under a contract for the exchange of government property for private 
property, when the government delivers its property but the 
contractor defaults, moneys received from a surety under a 
performance bond, presumably representing the value of the 
government property delivered, could be.regarded as in recoupment 
of the “advance payment” and used for a replacement purchase. 27 
Comp. Gen. 117 (1947).71 

In 65 Comp. Gen. 838 (1986) GAO reviewed the~evolution of the case 
law on excess reprocurement costs, restated the rules, and pointed 
out that in no case had GAO approved agency retention of recovered 
funds where the reprocurement or corrective costs “had already been 
paid from an appropriation which, at the time of the recovery, was no 
longer available for obligation.” &I. at 841 n.5. 

Before leaving the subject, it may be helpful to once again summariae 
the rules in a slightly different manner. From the perspective of 
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appropriation status and the timing of agency action, the fact patterns 
may be categorized as follows: 

1. No-year appropriation; recovery made before agency incurs 
additional costs. 

3. Annual or multiple-year appropriation; recovery made before 
agency incurs additional costs; appropriation still current at time of 
recovery. 

4. Annual or multiple-year appropriation; additional costs incurred 
prior to recovery; appropriation still current at tie of recovery. 

5. Annual or multiple-year appropriation; recovery made before 
agency incurs additional costs; appropriation expired at time of 
recovery. 

6. Annual or multiple-year appropriation; additional costs incurred 
prior to recovery; appropriation expired at tie of recovery. 

In the first five situations, the agency may retain amounts recovered 
to the extent necessary to fund the reprocurement or corrective work, 
or to reimburse itself for costs already incurred. In the sixth situation, 
the recovery goes to the Treasury as miscellaneous receipts.r2 

(2) Other contract situations 

The traditional rule for liquidated damages is that they may be 
retained in the appropriation originahy charged. 44 Comp. Gen. 623 
(1965); 23 Comp. Gen. 365 (1943); 9 Comp. Gen. 398 (1930); 18 
Comp. Dec. 430 (1911). See also B-237421, September 11, 1991. 
The rationale for retaining liquidated damages in the appropriation 
account rather than depositing them in the Treasury as miscellaneous 
receipts is that they effect an authorized reduction in the price of the 
individual contract concerned, and also that thii would make them 
available for return to the contractor should the liabiity subsequently 

“It is entirely possible that some oftbe default cases modified by 62 Camp. Gen. 678 inwived 
this precise situation, in which event the result in those cases would still be correct. However, 
since this cannot be known with cerhinty fmm the text of the deciions alone, it ia be3l to 
disregard them. 
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be relieved. However, where this rationale does not apply-for 
example, in a case where the contractor did nothing and therefore 
earned nothing and the Comptroller General had denied the remission 
of liquidated damages under 41 USC. § 256a-the liquidated damages 
should be deposited ln the Treasury as miscellaneous receipts. 46 
Comp. Gen. 554 (1966). 

In some liquidated damage situations, the agency will not have 
incurred any additional reprocurement or corrective costs. This might 
happen in a case where an agency received liquidated damages for 
delay ln performance but the contractor’s performance, though late, 
was otherwise satisfactory. In other cases, however, the agency will 
incur additional costs. In the situation described in 46 Comp. Gen. 
554, for example, the agency would presumably need to reprocure, in 
which event it could retain the liquidated damages in accordance with 
the rules for excess reprocurement costs just discussed. 64 Comp. 
Gen. 625 (1985) (modifying 46 Comp. Gen. 554 to that extent). 
Consistent with these rules, liquidated damages credited to an expired 
appropriation may not be used for work which is not part of a 
legitimate replacement contract. B-242274, August 27, 1991. 

Compensation paid by an insurance company for damage to 
government property caused by a contractor may not be used to 
augment the agency’s appropriation used for the contract, absent 
specific statutory authority, and the moneys, whether paid to the 
government or to the contractor, are for deposit into the Treasury as 
miscellaneous receipts. 67 Comp. Gen. 129 (1987); 48 Comp. Gen. 
209 (1968). The retention of insurance proceeds was also involved in 
B-93322, April 19,1950, an apparent exception based on the 
particular circumstances involved. In that case, the General Services 
Administration had entered into a contract for renovation of the 
Executive Mansion. The contract required the contractor to carry 
adequate fire and hazard insurance. The renovation project had been 
undertaken under a speciiic appropriation which was enough for the 
initial cost but would not have been sufficient for repairs in the event 
of a fire or other hazard. Since the renovation was a “particular job of 
temporary nature,” and since a contrary result would defeat the 
purpose of the appropriation, the Comptroller General held that 
insurance proceeds received ln the event a covered risk occurred 
could be retained and used for the cost of repairs. 
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Somewhat similarly, it was held in 39 Comp. Gen. 647 (1960) that to 
require amounts refunded to the United States for contract violations 
under the Great Plains Conservation Program to be deposited as 
miscellaneous receipts would deplete the appropriation to that extent 
and would thereby defeat the statutory purpose. However, the 
exception was permitted only for the refund of “unearned payments,” 
that is, violations which amounted to a failure of consideration such 
that the payments did not result in any benefit to the program. 
Refunds of “earned payments,” that is, where the payments had 
resulted in some benefit to the program, would have to go to 
miscellaneous receipts since their retention would constitute an 
improper augmentation. In recognizing the limited exception, the 
Comptroller General noted that the terms of 31 USC. 5 3302(b) yare 
general in nature and should receive a reasonable construction with 
respect to any particular form of income or receipt.” @. at 649. The 
decision also noted that the “contracts” involved were not 
procurement contracts but were more in the nature of grants. &i. 

Refunds received by the government under a price redetermination 
clause may be credited to the appropriation from which the contract 
was funded. 33 Comp. Gen. 176 (1953). However, if the refund is 
entirely voluntary on the part of the contractor, the money goes to 
miscellaneous receipts. 24 Comp. Gen. 847,851(1945). 

Refunds received by the government under a warranty clause may be 
considered as an adjustment in the contract price and therefore 
credited to the appropriation originally charged under the contract. 
34 Comp. Gen. 145 (1954). The same result applies where the 
warranty refund is in the form of a replacement purchase credit. 27 
Comp. Gen. 384 (1948). (These cases are conceptually related to the 
“defective work” cases discussed earlier, and the result follows 
logically from the result in those cases.) 

A different type of credit was discussed in 53 Comp. Gen. 872 (1974). 
It was proposed to require prospective timber sale purchasers to 
make certain property surveys, the cost of which would be credited 
against the sale price. The surveys had previously been fmanced from 
Forest Service appropriations. GAO viewed the proposal as an 
unauthorized augmentation of those appropriations. Similarly, the 
Department of Agriculture could not apply savings in the form of 
credits accrued under a contract for the handling of food S~IIIP sales 
receipts to offset the cost of a separate data collection contract, even 
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though both contracts were necessary to the same program objective. 
A-51604, May31,1977. 

The rule that money received by the government under a contract is 
governed by 31 U.S.C. 9: 3302(b) unless one of the established 
exceptions applies is underscored by the case of Reeve Aleutian 
Airways, Inc. v. Rice, 789 F. Supp. 417 (D.D.C. 1992). The Air Force 
had awarded a contract to a commercial air carrier to provide 
passenger and cargo service to a remote base in the Aleutian Islands. 
The carrier’s revenue would be derived almost entirely from fares 
either purchased directly or reimbursed by the United States (military 
personnel, their dependents, and government contractor employees). 
The contract granted the carrier landing rights and ground support at 
the base, and the contractor agreed to return a specified portion of its 
receipts as a “concession fee,” to be deposited in the base morale, 
welfare, and recreation fund. “[IInnovation consistent with the law 
should be encouraged,” said the court, “but this transaction so plainly 
violates the express terms of 31 USC § 3302(b) . . . that it should be 
nipped in the bud.” Id. at 421. Since there was no authority to divert 
the funds from the Treasury to the welfare fund, and since the 
diversion would actuaIly increase the cost to the government, the 
court found the contract award to be arbitrary and capricious, and 
declared the contract “null, void and of no force and effect.” Id. at - 
423. 

A similar GAO decision is 35 Comp. Gen. 113 (1955), holding that a 
provision in a food services contract under which a portion of gross 
receipts would be set aside in a reserve fund for the repair and 
replacement of government-owned equipment was contrary to 31 
U.S.C. 5 3302(b). 

If a contract requires the government to pay a deposit on containers 
and provides for a refund by the contractor of the deposit upon return 
of the empty containers by the government, the refund may be 
credited to the appropriation from which the deposit was paid. 
B-8121, January 30,194O. However, if the contract establishes a tie 
limit for the government to return the empty containers and provides 
further that thereafter title to the containers shall be deemed to pass 
to the government, a refund received from the contractor after 
expiration of the tile limit is treated as a sale of surplus property and 
must be deposited as miscellaneous receipts. 23 Comp. Gen. 462 
(1943). 
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c. Damage to Government 
Property and Other Tort 
Liability 

As a general proposition, amounts recovered by the government for 
loss or damage to government property cannot be credited to the 
appropriation available to repair or replace the property, but must be 
deposited in the Treasury as miscellaneous receipts. 64 Comp. Gen. 
431 (1985) (damage to government motor vehicle); 26 Comp. Gen. 
618 (1947) (recovery from insurance company for damage to 
government vehicle); 3 Comp. Gen. 808 (1924) (loss of Coast Guard 
vessel resulting from collision).7J While the recovery may well be 
“related” to a prior expenditure for repair of the property, it is not an 
“adjustment” of a previous disbursement for purposes of 
Treasury-GAO Joint Regulation No. 1.64 Comp. Gen. 431,433 
(1985). 

There are statutory exceptions. One involves property purchased and 
maintained by the General Services Administration from the General 
Supply Fund, a revolving fund established by 40 USC. $756. By virtue 
of 40 USC. 5 756(c), recoveries for loss or damage to General Supply 
Fund property are credited to the General Supply Fund. This includes 
recoveries from other federal agencies for damage to GSA motor pool 
vehicles. 59 Comp. Gen. 515 (1980). 

Another is 16 USC. 5 579c, which authorizes the Forest Service to 
retain the proceeds of bond forfeitures resulting from failure to 
complete performance under a permit or timber safe contract, and 
money received from~ a judgment, compromise, or settlement of a 
government claim for present or potential damage to lands or 
improvements under the adminiiration of the Forest Service. If the 
receipt exceeds the amount necessary to complete the required work 
or make the needed repairs, the excess must be transferred to 
miscellaneous receipts. This provision is discussed in 67 Comp. Gen. 
276 (1988), holding that the proceeds of a bond forfeiture could be 
used to reimburse a general Forest Service appropriation which had 
been charged with the cost of repairs. 

In addition, where an agency has statutory authority to retaii income 
derived from the use or sale of certain property, and the governing 
legislation shows an intent for the particular program or activity to be 
self-sustaining, the agency may retain recoveries for loss or damage to 
that property. 24 Comp. Gen. 847 (1945); 22 Comp. Gen. 1133 

‘Vuther cases for this proposition are 35 Camp. Gen. 393 (1956); 28 Camp. Gen. 476 (1949); 
15 cmp. Gen. 683 (1930); 5 Camp. Gen. 938 (1936); 20 Camp. Dec. 349 (1913); 14 ComP. 
Dec. 87 (1907); 9 camp. Dec. 174 (1902). 
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(1943). While the two cited decisions involve recoveries from 
insurers, the principle applies equally to recoveries directly from the 
party responsible for the loss or damage. 27 Comp. Gen. 352 (1947). 

There is also a nonstatutory exception. Where a private party 
responsible for loss or damage to government property agrees to 
replace it in kind or to have it repaired to the satisfaction of the 
proper government officials and to make payment directly to the party 
making the repairs, the arrangement is permissible and the agency is 
not required to transfer an amount equal to the cost of the repair or 
replacement to miscellaneous receiptsi The principle was first 
recognized in 14 Comp. Dec. 310 (1907), and has been followed, 
either explicitly or implicitly, ever since. E.g., 67 Comp. Gen. 510 
(1988); B-87636, August 4, 1949; B-128209-O.M., July 12,1956. The 
exception applies even though the money would have to go to 
miscellaneous receipts if the responsible party paid it directly to the 
government. 67 Comp. Gen. at 511; B-87636, August 4,1949. For an 
apparent “exception to the exception” based on the specific 
legislation involved, see 28 Comp. Gen. 476 (1949). 

If one regards 14 Comp. Dec., 310 from the standpoint of pure logic, it 
appears difficult to support. It is, in fact, one of the extremely few 
instances in which the decisions have sanctioned doing indirectly 
something that cannot be done directly. Be that as it may, the 
exception has been followed since 1907 and appears to be firmly 
entrenched. Thus, for example, ln B-128209-O.M., July 12,1956, GAO 

addressed the relationship between 14 Comp. Dec. 310 and 28 Comp. 
Gen. 476, stating that “14 Comp. Dec. 310 has been followed for 
almost 50 years and we have never expressed disagreement with the 
conclusion reached therein.” The exception does not disturb the rule 
itself; it is “nothing more than an exception that may be advantageous 
if the timing of repair and payment can be made to coincide.” 64 
Comp. Gen. 431,433 (1985). 

The rule that recoveries for loss or damage to government property 
must be deposited as miscellaneous receipts applies equally to 
recoveries from common carriers for government property lost or 

74A 1943 case suggested a diNerent result, i.e., the agency migbl have to transfer the value of the 
repairs to miscellaneous receipts, if the agency had a specitic appropriation for repair or 

replacementofthe property in question. 22 Camp. Gen. 1133, 1137 (1943). GAO indicated in 
67 Camp. Gen. 510 (1988) that this would not be the case, although 67 Corn@ Gen. 510 did not 
deal with a speciiie repair appropriation. which would appear to be a rare case in any event. 
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damaged in transit. 46 Comp. Gen. 31 (1966). See also 28 Comp. 
Gen. 666 (1949); 2 Comp. Gen. 599 (1923); 22 Comp. Dec. 703 
(1916); 22 Comp. Dec. 379 (1916). There is a narrow exception in 
cases where the freight bill on the shipment of the property lost or 
damaged exceeds the amounts paid for repairs and both are payable 
from the same appropriation, in which event the bill is reduced and 
the amount deducted to cover the cost of repairs is allowed to remain 
to the credit of the appropriation. 21 Comp. Dec. 632 (1915), as 
amplified in 8 Comp. Gen. 615 (1929) and 28 Comp. Gen. 666 
(1949). The rule and exception are discussed in 46 Comp. Gen. 31 
and in B-4494, September 19, 1939. Also, as with receipts in general, 
the miscellaneous receipts requirement does not apply if the 
appropriation or fund involved is made reimbursable by statute. 46 
Comp. Gen. at 33. 

The requirement to deposit as miscellaneous receipts recoveries from 
carriers for property lost or damaged in transit does not apply to 
operating funds of the National Credit Union Administration since, 
even though the funds are treated as appropriated funds for most 
other purposes, they are technically not direct appropriations lx:: fees 
and assessments collected from member credit unions. 50 Con-up. 
Gen. 545 (1971). 

Whiie the preceding cases have all involved loss or damage to 
property, the United States may also recover amounts resulting from 
tortious injury to persons, for example, under the so-called Federal 
Medical Care Recovery Act, 42 U.S.C. § 2651. See, e.& 57 Comp. 
Gen. 781 (1978). Such recoveries must be deposited in the Treasury 
as miscellaneous receipts. 52 Comp. Gen. 125 (1972). 

A case involving the Military Personnel and Civilian Employees Claims 
Act of 1964, 31 U.S.C. 5 3721, provides a good illustration of an 
adjustment to a prior disbursement, i.e., an authorized refund which 
the agency may retain for credit to the disbursing appropriation. The 
statute authorizes agencies to pay claims by their employees for 
personal property lost or damaged incident to service. In cases where 
there may be thud-party liability (e.g., an insurer or carrier), the 
agency has a choice. It may pay the entire amount of the employee’s 
claim and be subrogated to the employee’s claim against the thud 
party, or it may require the’employee to pursue the third-party claim 
f&. If the agency chooses the former option, it may retain any 
third-party recoveries for credit to the appropriation used to pay the 
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claim. 61 Comp. Gen. 537 (1982). An agency adopting the former 
policy, the decision stated- 

“will be making payments in some cases that are, strictly speaking, higher than are 
required. in such cases, it is entirely legitimate to treat a third-party recovery as a 
reduction in the amount previously disbursed rather than as an augmentation of the 
agency’s appropriation.” g. at 540. 

A comparison of 61 Comp. Gen. 537 with the Federal Medical Care 
Recovery Act case, 52 Comp. Gen. 125, illustrates the distinction 
previously discussed with respect to applying the definition of 
“refund”- 61 Comp. Gen. 537 is an example of an adjustment to an 
amount previously disbursed; 52 Camp. Gen. 125 illustrates a 
colkction which must go to miscellaneous receipts even though it is 
“related” to a prior expenditure. See 61 Comp. Gen. at 539-40; 64 
Comp. Gen. 431,432-33 (1985). In this respect, the situation ln 61 
Comp. Gen. 537 is very similar to the situation in 23 Comp. Gen. 652 
(1944), described in our earlier discussion. 

d. Fees and Commissions Fees and commissions paid either to the government itself or to a 
government employee for activities relating to official duties must be 
deposited in the Treasury as miscellaneous receipts absent statutory 
authority to the contrary. 

In the case of fees paid directly to the government, the result is a 
simple application of 31 U&C. 9: 3302(b). Thus, the following items; it 
has been held, must be deposited as miscellaneous receipts: 

* Commissions from the use of pay telephones in government buildings. 
59 Comp. Gen. 213 (1980); 44 Comp. Gen. 449 (1965); 23 Comp. 
Gen. 873 (1944); 14 Comp. Gen. 203 (1934); 5 Comp. Gen. 354 
(1925); B-4906, October 11, 1951. 

l Fees and related reimbursable incidental expenses paid to the 
Department of Agriculture ln connection with the investigation of and 
issuance of certifications of quality on certain farm products. 2 Camp. 
Gen. 677 (1923). 

9 Fees collected under the Freedom of Information Act. 4B Op. Off. 
Legal Counsel 684,687 (1980). 

Of course, an agency may retain fees and use them to offset operating 
costs lf and to the extent expressly authorized by statute. Examples 
are 28 U.S.C. 5 1921(c) (fees collected by the United States Marshals 
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f&vice for service of civil process and judicial execution seizures and 
sales, to the extent provided in advance in appropriation acts); 28 
U.S.C. § 1931 (specified portions of filing fees paid to the clerk of 
court, to the extent provided in annual appropriation acts). The 
relevant legislation will determine precisely what may be retained. 
a, 34 Comp. Gen. 58 (1954). 

Training fees illustrate both the general rule and statutory exceptions. 
Under the Government Employees Training Act, an agency may 
extend its training programs to employees of other federal agencies 
on a reimbursable or nonreimbursable basis. 5 U.S.C. $4104. The 
agency may, unless it receives appropriations for interagency training, 
retain the fees. B-241269, February 28,199l (non-decision letter). 
Similarly, an agency may admit state and local government employees 
to its training programs, and may charge a fee or waive it in whole or 
in part. Fees received are credited to the appropriation to which the 
training costs were charged. 42 U.S.C. 5 4742. The agency may also 
admit other private persons to its training programs on a 
space-available and fee basis, but unless it has statutory authority to 
the contrary, must deposit the fees as miscellaneous receipts. 42 
Comp. Gen. 673 (1963); B-241269, February 28,199l; B-190244, 
November 28,1977. 

Parking fees assessed by federal agencies under the authority of 40 
U.S.C. 5 490(k) are to be credited to the appropriation or fund 
originally charged for providing the service. However, any amounts 
collected in excess of the actual cost of providing the service must be 
deposited as miscellaneous receipts. 55 Comp. Gem 897 (1976). 
Parking fees may be authorized by statutes other than 40 U.S.C. 
5 490(k), in which event the terms of the particular statute must be 
examined. For example, parking fees at Department of Veterans 
Affairs medical facilities are addressed in 38 U.S.C. 5 5009. Originally, 
the fees had to go to miscellaneous receipts under 31 U.S.C. 5 3302(b). 
45 Comp. Gen. 27 (1965). However, 38 U.S.C. $5009 was later 
amended and the fees now go into a revolving fund. 

Income derived from the installation and operation of vending 
machines on government-owned or controlled property is generally 
for deposit as miscellaneous receipts. 32 Comp. Gen. 124 (1952); 
A-44022, August 14, 1944. However, there are two major exceptions. 
First, if the contractual arrangement with the vendor is made by an 
employee association with administrative approval, the employee 
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group may retain the income. 32 Comp. Gen. 282 (1952); B-1 12840, 
February 2,1953. Second, under the Randolph-Sheppard Act, 20 
U.S.C. § 107d-3, vending machine income in certain cases must go to 
blind licensee-operators or state agencies for the blind. See B-238937, 
March 22, 1991 and B-199132, September lo,1980 (non-decision 
letters). 

For purposes of determining the disposition of amounts collected, 
there is a distinction between donations, which are vohmtary, and fees 
and assessments, which are not. Statutory authority to accept gifts 
and donations does not include fees and assessments exacted 
involuntarily. 25 Comp. Gen. 637, 639 (1946); B-195492, March 18, 
1980; B-225834.2-O.M., April 11, 1988. This is more of a 
presumption than a rule, however, and specific circumstances may 
warrant different treatment. u, B-232482, June 4,199O (not 
improper for Commerce Department to treat certaii registration fees 
as “contributions” within scope of 22 USC. 8 2455(f); interpretation 
ratified first by appropriation, later by specific legislation). 

Fees paid to individual employees require a two-step analysis. The 
fast step is the principle that the earnings of a government employee 
in excess of the regular compensation gamed in the course of or in 
connection with his or her services belong to the government and not 
to the individual employee. The second step is then the application of 
31 U.S.C. 5 3302(b). Using this analysis, GAO has held that fees were 
required to be deposited as miscellaneous receipts in the following 
instances: 

l An honorarium paid to an Army officer for delivering a lecture at a 
university in hi capacity as an offker of the United States. 37 Comp. 
Gen. 29 (1957). 

l Fees collected from private individuals by government employees for 
their services as notaries public. 16 Comp. Gen. 306 (1936). 

l Witness fees and any allowances for travel and subsistence, over and 
above actual expenses, paid to federal employees for testifying in 
certain state court proceedings. 36 Comp. Gen. 591 (1957); 23 
Comp. Gen. 628 (1944); 15 Comp. Gen. 196 (1935); B-160343, 
November 23,1966. 

Applying the same analysis, a proposal under which a nonprofit 
corporation funded entirely by private industry would pay monthly 
“bonuses” to Army enlistees to encourage enlistment and satisfactory 
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service, even if otherwise proper, could not be implemented without 
specific statutory authority because the payments could not be 
retained by the enfistees but would have to be deposited in the 
Treasury under 31 U.S.C. § 3302(b). B-200013, April 15, 1981. 

e. Economy Act 

f. Setoff 

The Economy Act, 31 U.S.C. @1535 and 1536, authorizes the inter- 
and intra-departmental furnishing of materials or performance of 
work or services on a reimbursable basis. It is a statutory exception to 
31 USC. § 3302(b), authorizing a performing agency to credit 
reimbursements to the appropriation or fund charged in executing its 
performance. However, this is not mandatory. The performing agency 
may, at its discretion, deposit reimbursements for both direct and 
indirect costs in the Treasury as miscellaneous receipts. 57 Comp. 
Gen. 674,685 (1978), modifying 56 Comp. Gen. 275 (1977). 

There is one area in which the agency has no discretion. 
Reimbursements may not be credited to an appropriation against 
which no charges have been made in executing the order. This would 
constitute an improper augmentation. Such reimbursements must 
therefore be deposited into the General Fund as miscellaneous 
receipts. An example would be depreciation in some cases. 57 Comp. 
Gen. at 685-86. 

Collections by setoff may be factually distinguishable from direct 
collections, but the effect on the appropriation is the same. If 
crediting an agency appropriation with a direct collection in a 
particular instance would result in an improper augmentation, then 
retaining an amount collected by setoff would equally constitute an 
improper augmentation. Thus, setoffs must be treated the same as 
direct collections. If an agency could retain a direct collection in a 
given situation, it can retain the setoff. However, if a direct collection 
would have to go to miscellaneous receipts, the setoff also has to go 
to miscelkmeous receipts. In this latter situation, the agency must take 
the amount of the setoff from its own appropriation and transfer it to 
the General Fund of the Treasury. E&, 2 Comp. Gen. 599 (1923); 20 
Comp. Dec. 349 (1913). 

A hypothetical situation will illustrate. Suppose a contractor 
negligently damages a piece of government equipment and becomes 
liable to the government in the amount of $500. Suppose further that 
an employee of the contracting agency, in a separate transaction, 
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g. Revolving Funds 

negligently damages property of the contractor. The contractor tiles a 
claim under the Federal Tort Claims Act and the agency settles the 
claim for $600. Neither party disputes the validity or amount of either 
claim. The agency sets the contract debt off against the tort claim and 
makes a net payment to the contractor of $100. However, if the 
agency stops here, it has augmented its appropriation to the time of 
$500. If the tort claim had never occurred and the agency coliected 
the $500 from the contractor, the $500 would have to go to 
miscellaneous receipts (see “Contract Matters,” above). Conversely, 
if the contract claim did not exist, the agency would end up paying 
$600 on the tort claim. Now, combining both claims, if both were paid 
without setoff, the net result would be that the agency is out $600. 
The setoff cannot operate to put the agency’s appropriation in a better 
position than it would have been in had the agency and contractor 
simply exchanged checks. Thus, in addition to paying the contractor 
$100, the agency must deposit $500 from its own appropriation into 
the Treasury as miscellaneous receipts. 

A different type of “setoff” occurs under the Back Pay Act, 5 U.S.C. 

5 5596. When an agency pays an employee back pay under-the Back 
Pay Act, it must deduct amounts the employee earned through other 
employment during the tie period in question. The agency simply 
pays the net amount. There is no requirement to transfer the amount 
of the deduction for outside earnings to misceIlaneous receipts. 31 
Comp. Gen. 318 (1952). The deduction for outside earnings is not 
really a collection; it is merely part of the statutory formula for 
determining the amount of the payment. 

A major exception to the requirements of 31 USC. 5 3302(b) is the 
revolving fund. Under the revolving fund concept, receipts are 
credited directly to the fund and are available, without further 
appropriation by Congress (unless the legislation specifies 
otherwise), for expenditures to carry out the purposes of the fund. An 
agency must have statutory authority to establish a revolving fund. 
The enabling statute will specify the receipts that may be credited to 
the fund and the purposes for which they may be expended. An 
example is the General Services Administration’s “General Supply 
Fund,” noted above under “Damage to Government Property.” 
Receipts that are properly for deposit to a revolving fund are, 
obviously, exempt from the mis.ceIlaneous receipts requirement of 
5 3302(b). Q, 33 Op. Att’y Gen. 316 (1922). 
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h. Trust Funds 

However, the existence of a revolving fund does not automatically 
signal that 31 U.S.C. 5 3302(b) will never apply. In other words, it 
should not be assumed that a revolving fund is incapable of being 
improperly augmented. Thus, where the statute establishing the fund 
does not authorize the crediting of receipts of a given type back into 
the fund, those receipts must be deposited in the Treasury as 
miscellaneous receipts. See 69 Comp. Gen. 260 (1990); 40 Comp. 
Gen. 356 (1960); 23 Comp. Gen. 986 (1944); 20 Comp. Gen. 280 
(1940). 

Augmentation of a revolving fund may occur in other ways, depending 
on the nature of the fund and the terms of the governing legislation. 
Examples are: 

l Statute authorizes Bureau of Land Management to retain funds 
collected as a result of coal trespasses’on federal lands, to use those 
funds to repair damage to the specific lands involved in the trespass, 
and, within the Bureau’s discretion, to refund any excess. An excess 
of collections over repair costs which the Bureau determines is 
inappropriate to refund should not be retained in the revolving fund to 
be used for other purposes, but must be deposited in the Treasury as 
miscellaneous receipts. B-204874, July 28,1982. 

* Corps of Engineers has a revolving fund used to provide supervision 
and administration of certain construction work for other agencies on 
a reimbursable basis. It charges a flat rate calculated to recover actual 
costs over the long run. Recovery from a contractor for faulty design 
may be reimbursed to the fund to the extent of the amount actually 
charged, but any excess must go to the Treasury. 65 Comp. Gen. 838 
(1986). However, an “excess” representing costs which were not 
calculated into the flat rate may be reimbursed to the fund. 5237421, 
September 11,1991. 

Legislation which merely authorizes, or even requires, that certain 
expenditures be reimbursed is not sufficient to create a revolving 
fund. Reimbursements must be deposited as miscellaneous receipts 
unless the statute specifically authorizes retention by the agency. 67 
Comp. Gen. 443 (1988); 22 Comp. Dec. 60 (1915); 1 Comp. Dec. 568 
(1895). 

Moneys properly received by a federal agency in a trust capacity are 
not subject to 31 U.S.C. § 3302(b) and thus do not have to be 
deposited in the Treasury as miscellaneous receipts. 60 Comp. Gen. 
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15,26 (1980); 27 Camp. Gen. 641 (1948). In the latter case, the 
government of Persia had made a payment to the United States 
government to reimburse expenses incurred in sending an American 
vessel to Persia to return to the United States the body of an American 
official killed by a mob in Tehran. The State Department suggested 
that the money be used as a trust fund for the education of Persian 
students. However, the Comptroller General found that the funds had 
not been received under conditions which would constitute a “proper 
and legal trust” and therefore were properly deposited as 
miscellaneous receipts, the clear implication being that 31 U.S.C. 
5 3302(b) would not apply to money received in a valid trust capacity. 

Other authorities supporting this general proposition are Emery v. 
United States, 186 F.2d 900, 902 (9th Cii. 1951) (money paid to 
United States under court order as refund of overcharges by persons 
who had violated rent control legislation was held in trust for tenants 
and could be disbursed to them without need for appropriation); 
Vameyv. Warehime, 147 F.2d 238,245 (6th Cir. 1945) (assessments 
levied against milk handlers to defray certain wartime expenses were 
trust funds and did not have to be covered into the Treasury); United 
States v. Sinnott, 26 F. 84 (D. Ore. 1886) (proceeds from sale of 
lumber made at Indian sawmill were to be applied for benefit of 
Indians and were not subject to 31 U.S.C. 5 3302(b)); 62 Comp. Gen. 
245,251-52 (1983) (proceeds from sale of certain excess stockpile 
materials where federal agency was acting on behalf of foreign 
government); B-223146, October 7,1986 (moneys received by 
Pension Benefit Guaranty Corporation when acting in its trustee 
capacity); B-43894, September 11, 1944; B-23647, February 16, 
1942 (taxes and tines collected in foreign territories occupied by 
American armed forces); B-241 17-O.M., April 21,1942 (penalty on 
defaulted bond received by United States as trustee for Indians). 

In addition, receipts generated by activities financed with trust funds 
are generally credited to the trust fund and not deposited as 
miscellaneous receipts. B-166059, July lo,1969 (recovery for 
damage to property purchased with trust funds); 54906, October 11, 
1951 (receipts accruing from activities financed from Federal Old-Age 
and Survivors Insurance Trust Fund). See also 50 Comp. Gen. 545, 
547 (1971) (summarizing the holding in B-4906). In 51 Comp. Gen. 
506 (1972), GAO advised the Smithsonian Institution that receipts 
generated by various activities at the National Zoo need not be 
deposited as miscellaneous receipts. The Smithsonian is fmanced in 
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part by trust funds and in part by appropriated funds, although the 
activities in question were supported mostly by appropriated funds. 

The Justice Department’s Office of Legal Counsel has cautioned 
against carrying this theory too far in the case of nonstatutory trusts 
created by executive action. For example, the United States and the 
Commonwealth of Virginia sued a transportation company for causing 
an oil spill in the Chesapeake Bay. A settlement was proposed under 
which the defendant would donate money to a private waterfowl 
preservation organization. The OLC found that the proposal would 
contravene 31 USC. § 3302(b), stating: 

“In our view, the fact that no cash actually touches the palm of a federal otlkial is 
irrelevant for purposes of 8 [3302(b)], if a federal a@ncy could have accepted 
possession and retains discretion to direct the use of the money. The doctrine of 
constructive receipt will ignore the form of a transaction in order to get to its 
substance. Since we believe that money available to the United States and directed 
to another recipient is constructively ‘received’ for purposes of g [3302(b)], we 
conclude that the proposed settlement is barred by that statute.” 

4B Op. Off. Legal Counsel 684,688~(1980). There was a solution in 
that case, however. Since the United States had not suffered any 
monetary loss, it was not required to seek damages. The proposed 
contribution by the defendant could be attributed to the co-plaintii, 
Virginia, which of course is not subject to 31 U.S.C. 5 3302(b). Id. ,r5 

GAO reached a similar conclusion in B-210210, September 14, 1983, 
holding that the Commodity Futures Trading Commission lacked 
authority to enter into a settlement agreement under which a party 
charged with violation of the Commodity Exchange Act would donate 
funds to an educational institution with no relationship to the 
violation. A more recent case concluded that, without statutory 
authority, permitting a party who owes a penalty to contribute to a 
research project in lieu of paying the penalty amounts to a 
circumvention of 31 U.S.C. $. 3302(b) and improperly augments the 
agency’s research appropriations. 70 Comp. Gen. 17 (1990). A case 
saying essentially the same thing in the context of Clean Air Act 
violations is B-247155, July 7, 1992. 
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GAO considered similar issues in several cases involving consent 
orders between the Department of Energy and oil companies charged 
with violation of federal oil’ price and allocation regulations. The 
Department has limited authority to use recovered overcharge funds 
for restitutionary purposes, and in fact has a duty to attempt 
restitution. However, to the extent this cannot reasonably be 
accomplished or funds remain after restitution efforts have been 
exhausted, the funds may not be used for energy-related programs 
with no restitutionary nexus but must be deposited in the Treasury 
pursuant to 31 U.S.C. 9 3302(b). 62 Comp. Gen. 379 (1983); 60 
Comp. Gen. 15 (1980). It is equally unauthorized to give the funds to 
charity or to use them to augment appropriations for administering 
the overcharge refund program. B-2001 70, April 1,1981. 

In a 1991 case, an agency had discovered a $10,000 bank account 
belonging to an employee morale club which had become defunct. No 
documentation of the club’s creation or dissolution could be located. 
Thus, if the club had ever provided for the disposition of its funds, it 
could no longer be established. Clearly, the money was not received 
for the use of the government for purposes of 31 U.S.C. § 3302(b). It 
was equally clear that the money could not be credited to the agency’s 
appropriations. GAO advised that the money could be turned over to a 
successor employee morale organization to be used for its intended 
purposes. If no successor organization stepped forward, the funds 
would have to be deposited in a Treasury trust account in accordance 
with 31 U.S.C. 5 1322. B-241744, May 31, 1991. 

i. MisceRaneouS CaSeS: Money In addition to the categories discussed above, there have been 
to Treasury numerous other decisions involving the disposition of receipts in 

various contexts. Some cases in which the Comptroller General held 
that receipts of a particular type must be deposited in the Treasury as 
miscellaneous receipts under 31 U.S.C. $3302(b) or related statutes 
are set forth below. 

l Costs awarded to the United States by a court under 28 U.S.C. $2412. 
47 Comp. Gen. 70 (1967). 

l Moneys collected as a fine or penalty. 70 Comp. Gen. 17 (1990) (civil 
penalties assessed against Nuclear Regulatory Commission licensees); 
69 Comp. Gen. 260 (1990) (penalties-as opposed to the recovery of 
actual losses-under the False Claims Act); 47 Comp. Gen. 674 
(1968) (dishonored checks); 23 Comp. Dec. 352 (1916); 
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B-235577.2-O.M., November 9, 1989 (civil penalties under Food 
Stamp Act). See also 39 Comp. Gen. 647,649-50 (1960). 

* Interest earned on grant advances by grantees other than states. &, 
69 Comp. Gen. 660 (1990). 

- Reimbursements received for child care services provided by federal 
agencies for their employees under authority of 40 U.S.C. $j 490b. 67 
Comp. Gen. 443,448-49 (1988). 

l Receipts generated by undercover operations by law enforcement 
agencies. 67 Comp. Gen. 353 (1988); 4B Op. Off. Legal Counsel 684, 
686 (1980). In GAO’S opinion, however, short-term operations (a card 
game or dice game, for example) may be treated as single 
transactions. 67 Comp. Gen. 353, clarifying B-201751, February 17, 
1981. Thus, 31 U.S.C. 3 3302(b) need not be read as requiring an 
undercover agent participating in a card game to leave the table to 
make a miscellaneous receipts deposit after every winning hand. If, 
however, the agent ends up with winnings at the end of the game, the 
money cannot be used to offset expenses of the operation.7B Related 
cases are 5 Comp. Gen. 289 (1925) and 3 Comp. Gen. 911(1924) 
(moneys used to purchase evidence for use in criminal prosecutions 
and recovered when no longer needed for that purpose must be 
deposited as miscellaneous receipts). 

* Proceeds from silver and gold sold as excess property by the Interior 
Department as successor to the American Revolutionary Bicentennial 
Administration. (The silver and gold had been obtained by melting 
down unsold commemorative medals which had been struck by the 
Treasury Department for sale by the ARBA.) B-200962, May 26,198l. 

* Income derived from oil and gas leases on “acquired lands” (as 
distinguished from “public domain lands”) of the United States used 
for mllltary purposes. B-203504, July 22,1981. 

j. Miscellaneous Cases: Money Most cases in which an agency may credit receipts to its own 
Retained by Agency appropriation or fund involve the areas previously discussed: 

authorized repayments, Economy Act transactions, revolving funds, 

%arthg in FY 1979, the Federal Bureau of lnvestlgatlon, and later the Drug Enforcement 
Adnmstmtion as well, received authority annually, fii in authorization act8 and later in 
appropriation ads, to use proceeds from undercover operations to offset reawnable and 
necessary expemesofthe opemtions.~, Pub. L. NO. 102.140, P 102(b), 105 Slat. 782, 
791-93 (1991) (m 1992 Justice Department appropriation act). ks soonasthe proeeedsorthe 
balance thereof are no Longer necessary for the conduct of the opration, they are to be 
deposited as miscellat~ww receipts. Id. $102(b)(2). The Internal Revenue Service, the subkt 
of 67 Camp. Gem 363, received simii% authority late in 1988 (Pub. L. NO. 100-690, R 7601(c), 
102 Stat. 4181,4604), butitappearsto have expired as ofDecember31,lSSl (Pub. L. No. 
101.647,s 3301(a), 104 stat. 4789,4917). 
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or the other specific situations noted. There is another group of cases, 
not susceptible of further generalization, in which an agency simply 
has specific statutory authority to retain certain receipts. Examples 
are: 

l Forest Service may retain moneys paid by permittees on national 
forest lands representing their pro rata share under cooperative 
agreements for the operation and maintenance of waste disposal 
systems under the Granger-Thye Act. 55 Comp. Gen. 1142 (1976). 

* Customs Service may, under 19 USC. 5 1524, retain charges collected 
from airlines for preclearance of passengers and baggage at airports 
in Canada, for credit to the appropriation originally charged with 
providing the service. 48 Comp. Gen. 24 (1968). 

* Overseas Private Investment Corporation may retain interest on loans 
of excess foreign currencies made under the Foreign Assistance Act of 
1961, as amended. 52 Comp. Gen. 54 (1972). 

l Payroll deductions for government-furnished quarters under 5 USC. 
$5911 are retained in the appropriation(s) or fund(s) from which the 
employee’s salary is paid. 59 Comp. Gen. 235 (1980), as modified by 
60 Comp. Gen. 659 (1981). However, if the employee pays directly 
rather than by payroll deduction, the direct payments must go to 
miscellaneous receipts unless the agency has specific statutory 
authority to retain them. 59 Comp. Gen. at 236.” 

* Under the Mineral Lands Leasing Act of 1920, receipts from the sale 
or lease of public lands are distributed in the manner specified in the 
statute. This was held to include the proceeds of bid deposits forfeited 
by successful mineral lease bidders who fail to execute the lease. 65 
Comp. Gen. 570 (1986). 

l By virtue of provisions in the Job Training Partnership Act and annual 
appropriation acts, certain receipts generated by Job Corps Centers 
may be retained for credit to the Labor Department appropriation 
from which the Centers are funded. 65 Comp. Gen. 666 (1986). 

l Legislation establishing the Commission on the Bicentennial of the 
United States Constitution authorized the Commission to retain 
revenues derived from its licensing activities but did not address sales 
revenues. Sales revenues, therefore, had to be deposited as 
miscellaneous receipts. B-228777, August 26,1988. 
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k. Money Erroneously 
Deposited as Miscellaneous 
Receipts 

In the occasional case, the authority may be less than specific. In 
B-l 14860, March 20, 1975, for example, based on the broad authority 
of the National Housing Act, GAO advised that the Department of 
Housing and Urban Development could require security deposits from 
tenants in HUD-owned multifamily projects. Consistent with practice in 
the private sector, the deposit would be considered the property of 
the tenant and held in an escrow account, to be either returned to the 
tenant upon completion of the lease or forfeited to the government in 
cases of breach. 

A final case we will note is 24 Comp. Gen. 514 (1945), an exception 
stemming from the particular funding arrangement involved rather 
than a specific statute. The case dealt with certain government 
corporations which did not receive regular appropriations but instead 
received annual authorizations for expenditures from their capital 
funds for admlnlstrative expenses. An appropriation act had imposed 
a lit on certain communication expenditures and provided that 
savings resulting from the limit “shall not be diverted to other use but 
shah be covered into the Treasury as miscellaneous receipts.” The 
Comptroller General construed this as meaning returned to the source 
from which made available. In the case of the corporations ln 
question, this meant that the savings could be returned to their capital 
funds. 

The various accounts that comprise the heading “miscellaneous 
receipts” are just that-they are receipt accounts, not expenditure or 
appropriation accounts. As noted earlier, by virtue of the Constitution, 
once money is deposited into miscellaneous receipts, it takes an 
appropriation to get it back out. What, therefore, can be done ifan 
agency deposits some money into miscellaneous receipts by mistake? 

This question really involves two separate situations. In the first 
situation, an agency receives funds which it is authorized, under the 
principles discussed above, to credit to its own appropriation or fund, 
but erroneously deposits them as miscellaneous receipts. The 
decisions have always recognized that the agency can make an 
appropriate adjustment to correct the error. In an early case, the 
Interior Department sold some property and deposited the proceeds 
as miscellaneous receipts when in fact it was statutorily authorized to 
credit the proceeds to its reclamation fund. The Interior Department 
then requested a transfer of the funds back to the reclamation fund, 
and the Secretary of the Treasury asked the Comptroller of the 
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Treasury if it was authorized. Of course it was, replied the 
Comptroller: 

“This is not taking money out of the Treasury in violation of paragraph 7, section 9, 
Article I of the Constitution. 

“The proceeds of the sale have been appropriated by law. Taking it from the 
TEaSUy and placing it to the credit in the Treasury of the appropriation to which it 
belongs violates neither the ConstitUtion nor any other law, but simply corrects an 
error by which it was placed to the unappropriated surplus instead of to the 
appropriation to which it belongs.” 12 Comp. Dec. 733, 735 (1906). 

This concept has consistently been followed. See 45 Comp. Gem 724 
(1966); 3 Comp. Gem 762 (1924); 2 Comp. Gen. 599 (1923).7” 

In the second situation, a private party pays money to a federal 
agency, the agency deposits it k miscellaneous receipts, and it is 
subsequently determined that the ljarty is entitled to a refund. Here, in 
contrast to the first situation, an appropriation is necessary to get the 
money out. E.g., 3 Comp. Gen. 296 (1923). - 

There is a permanent indefinite appropriation for refunding 
collections “erroneously received and covered” which are not 
properly chargeable to any other appropriation. 31 U.S.C. 
5 1322(b)(2). The availability of this appropriation depends on 
exactly where the receipts were deposited. If the amount subject to 
refund was credited to some specific appropriation account, the 
refund is chargeable to the same account.~If, however, the receipt was 
deposited in the general fund as miscellaneous receipts, then the 
appropriation made by 31 USC. 5 1322(b)(2) is available for the 
refund, provided that the amount in question was “erroneousIy 
received and covered.” 61 Comp. Gen. 224 (1982); 55 Comp. Gen. 
625 (1976); 17 Comp. Gen. 859 (1938). 

Examples of cases in which use of the “Moneys Erroneously Received 
and Covered” appropriation was found authorized are 71 Comp. 
Gen. - (B-239769.2, July 24,1992) (refund to investment company 
of late filing fee upon issuance of order by Securities and Exchange 
Commission exempting company from filing deadline for fiscal year in 
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question); 63 Comp. Gen. 189 (1984) (Department of Energy 
deposited overcharge recoveries from oil companies into general fund 
instead of first attempting to use them to make restitutionary 
refunds); B-21 7595, April 2,1986 (interest collections subsequently 
determined to have been erroneous). 

One case, 53 Comp. Gen. 580 (1974), combined elements of both 
situations. The Army Corps of Engineers had been authorized to issue 
discharge permits under the Refuse Act Permit Program. The program 
was statutorily transferred in 1972 to the Environmental Protection 
Agency. Under the User Charge Statute, 31 U.S.C. § 9701, both the 
Corps and EPA had charged applicants a fee. In some cases, the fees 
had been deposited as miscellaneous receipts before the applications 
were processed. The legislation that transferred the program to EPA 
also provided that EPA could authorize states to issue the permits. 
However, there was no provision that authorized EPA to transfer to 
the states any fees already paid. Thus, some applicants found that 
they had paid a fee to the Corps or EPA, received nothing for it, and 
were now being charged a second fee by the state for the same 
application. EPA felt that the original fees should be refunded. So did 
the applicants. 

GAO noted that the User Charge Statute contemplates that the federal 
agency will furnish something in exchange for the fee. Since this had 
not been done, the fees could be viewed as having been erroneously 
deposited in the general fund. However, the fees had not been 
erroneously received-the Corps and EPA had been entirely correct in 
charging the fees in the first place-so the appropriation made by 31 
U.S.C. § 1322(b)(2) could not be used. There was a way out, but the 
refunds would require a two-step process. The Corps and EPA should 
have deposited the fees in a trust accounF’ and kept them there until 
the applications were processed, at which time depositing as 
miscellaneous receipts would have been proper. Thus, EPA could first 
transfer the funds from the general fund to its suspense account as 
the correction of an error, and then make the refunds directly from 
the suspense account. 

In cases where the “Moneys Erroneously Received and Covered” 
appropriation is otherwise available, it is available without regard to 

‘“See E-3596/A-51616, November 39,1939. Use of a deposit fund suspense account is 
equa”,‘acceptable. &166361, June 21,1966. 
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whether the original payment was made under protest. 55 Comp. Gen. 
243 (1975). Payments under 31 U.S.C. $1322(b)(2) are made by the 
Treasury Department without the need for settlement action by GAO, 

except in doubtful cases. B-142380, March 24, 1960 (circular letter). 
The procedure is for the fmance’ofilce of the agency making the 
refund to submit a Standard Form 1166 to the Treasury Department, 
citing account 20X1807 in the “appropriation summary’ block. See 
B-217595, April 2,1986; B-210638, July 5, 1984 (non-decision 
letter). 

The appropriation made by 31 USC 5 1322(b)(2) is available only to 
refund amounts actually received and deposited. If a given refund 
bears interest, for example, a refund claim approved by a contracting 
officer under the Contract Disputes Act, the interest portion must be 
charged to the contracting agency’s operating appropriations for the 
fiscal year in which the award is made. B-217595, April 2,1986. 

If an agency collects money from someone to whom it owes a refund 
from a prior transaction, it should not simply deposit the net amount. 
The correct procedure is to deposit the new receipt into the general 
fund (assuming that’s the proper receptacle), and then make the 
refund using the “Moneys Erroneously Received and Covered” 
appropriation. B-19882, October 28, 1941; A-96279, September 15, 
1938. However, GAO has approved offsetting a refund against future 
amounts due from the same party In cases where there is a continuing 
relationship, but suggested that the party be given the choice. 
B-217695, April 2,1986, at4. 

Clearly, If the receipt cannot be regarded as erroneous, 31 USC. 
5 1322(b)(2) is not available. 53 Comp. Gen. 580 (1974); B-146111, 
July 6,196l. Also, the “Moneys Erroneously Received and Covered” 
appropriation is available only where the amount to be refunded was 
deposited into the general fund. Q, 11 Comp. Dec. 300 (1904). If a 
refund is due of moneys deposited somewhere other than the general 
fund, some other basis must be sought. 

3. Gifts and Donations to 
the Government 

a. Donations to the It has long been recognized that the United States (as opposed to a ’ 
Government particular agency) may receive and accept gifts. No particular 
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statutory authority is necessary. As the Supreme Court has said, 
“[ulninterrupted usage from the foundation of the Government has 
sanctioned it.” United States v. Burnison, 339 U.S. 87,90 (1950). The 
gifts may be of real property or personal property, and they may be- 
testamentary (made by will) or inter vivos (made by persons who are 
not dead yet). Since monetary gifts to the United States go to the 
general fund of the Treasury, there is no augmentation problem. 

However, as the Supreme Court held in the Burnison case, a state may 
prohibit testamentary gifts by its domiciiiaries to the United States. 
Also, a state may impose an inheritance tax on property bequeathed 
to the United States. United States v. Perkins, 163 U.S. 625 (1896). 
The tax is not regarded as a constitutionally impermissible tax on 
federal property “since the tax is imposed upon the legacy before it 
reaches the hands of the government. The legacy becomes the 
property of the United States only after it has suffered a diminution to 
the amount of the tax. . . .” Id. at 630. 

While gifts to the United States do not require statutory authority, 
gifts to an indlvidmd federal agency stand on a different footing. The 
rule is that a government agency may not accept for itsown use (i.e., 
for retention by the agency or credit to its own appropriations) gifts 
of money or other property in the absence of specific statutory 
authority. 16 Comp. Gen. 911 (1937). As the Comptroller General 
said in that decision, “[wlhen the Congress has considered desirable 
the receipt of donations . . . it has generally made specific provision 
therefor. . .” Id. at 912. See also B-13378, November 20,194O; 
A-44015, Marckl7, 1937. 

Thus, acceptance of a gift by an agency lacking statutory authority to 
do so is an Improper augmentation. If an agency does not have 
statutory authority to accept donations, it must turn the money in to 
the Treasury as miscellaneous receipts. u, B-139992, August 31, 
1959 (proceeds of life Insurance policy designating federal agency as 
beneficiary). 

For purposes of thii discussion, the term “gifts” may be defmed as 
“gratuitous conveyances or transfers of ownership in property 
without any consideration.” 25 Comp. Gen. 637,639 (1946); 
B-217909, September 22, 1986. A receipt that does not meet this 
definition does not become a gift merely because the agency 
characterizes it as one. Forexample, a fee paid for the privilege of 
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filming a motion picture in a national park is not a gift and must be 
deposited as miscellaneous receipts rather than in the agency’s trust 
fund. 25 Comp. Gen. 637 (1946). See also B-61938,April 16, 1948. 
Similarly, a reduction of accrued liability in fulfillment of a contractual 
obligation is not a donation for purposes of a statute authorizing 
appropriations to match “donations.” B-183442, October 21, 1975. 

A number of departments and agencies have statutory authority to 
accept gifts. A partial listing is contained in B-14971 1, August 20, 
1963. The statutory authorizations contain varying degrees of 
specificity as to precisely what may be accepted (money, property, 
services, etc.). For example, the State Department’s gift statute, 22 
U.S.C. 5 2697, authorizes the acceptance of gifts of money or property, 
real or personal, and, in the Secretary’s discretion, conditional gifts. A 
case discussing this statute is 67 Comp. Gen. 90 (1987) (United 
States Information Agency may accept donations of radio programs 
prepared by private syndicators for broadcast over Voice of America 
facilities). Another is 70 Comp. Gen. 413 (~1991) (United States 
Information Agency may accept donations of foreign debt). Authority 
to accept voluntary services does not include donations of cash. 
A-86115, July 15, 1937; A-51627, March 15, 1937. 

The authority of the Defense Department to accept gifts is found in 
several statutes. First, the Defense Department may accept 
contributions of money or real or personal property “for use by the 
Department of Defense” from any person, foreign government, or 
international organization. The money and proceeds from the sale of 
property are credited to the Defense Cooperation Account in the 
Treasury. The money is not automatically available to Defense, but is 
available for obligation or expenditure only in the manner and to the 
extent provided in appropriation acts. 10 U.S.C. § 2608 (Supp. III 
1991). Second, the Department may accept services, supplies, real 
property, or the use of real property under a mutual defense or similar 
agreement or as reciprocal courtesies, from a foreign government for 
the support of any element of United States armed forces in that 
country. 10 U.S.C. 5 2350g (Supp. III 1991). These authorities formed 
the basis for the United States to accept contributions from foreign 
governments and others to defray the costs of the 1991 military 
operations in the Persian Gulf. See GAO report, Operations Desert 
Shield/Storm: 
the Department of Defense, GAO/NSL4D-92-144 (May 1992). Other 
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limited-purpose authorities available to the military are found in 10 
USC. $8 2601-2607. 

we may also note a statute tailor-made for the philanthropist desiring 
to make a donation for the express purpose of reducing the national 
debt. (Some people think they already do this in April of each year.) 
The Secretary of the Treasury may accept gifts of money, obligations 
of the United States, or other intangible personal property made for 
the express purpose of reducing the public debt. Gifts of other rerd or 
personal property for the same purpose may be made to the 
Administrator of the General Services Administration. 31 USC. 
§ 3113. 

Assuming the existence of the requisite statutory authority, it is quite 
easy to make a gift to the government. There are no particular forms 
required. A simple letter to the appropriate agency head transmitting 
the funds for the stated purpose will suffice. See B-157469, July 24, 
1974 (non-decision letter). 

A 1980 GAO study found that, during fiscal year 1979,41 government 
agencies received a total of 521.6 million classified as gift revenue. 
See report entitled Review of Federal Agencies’ Gii Funds, 
FGMSD-80-77 (September 24, 1980). The report pointed out that the 
use of gift funds dilutes congressional oversight because the funds do 
not go through the appropriation process. The report recommended 
that agencies be required to more fully disclose gift fund operations in 
their budget submissions. 

The issue raised in most gift cases is the purpose for which gift funds 
may be used. This ultimately depends on the scope of the agency’s 
statutory authority and the terms of the gift. Gift funds are accounted 
for as trust funds. They must be deposited in the Treasury as trust 
funds under 31 U.S.C. 5 1321(b), to be disbursed in accordance with 
the terms of the trust. In 16 Comp. Gen. 650,655 (1937), the 
Comptroller General stated: 

“Where the Congress authorizes Federal officers to accept private @fts or bequests 
for a specific purpose, often subject to certain prescribed conditions as to 
administration, authority must of necessity be reposed in the custodians of the ~ZU% 
fund to make expenditures for administration in such a manner as to carry out the 
purposes of the trust and to comply with the prescribed conditions thereof without 
reference to general regulatory and prohibitory statutes applicable to public funds.” 
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While this passage correctly states the trust theory, agencies have 
sometimes misconstrued it to mean that they have free and 
unrestricted use of donated funds. This is not the case. On the one 
hand, donated funds are not subject to all of the restrictions 
applicable to direct appropriations. Yet on the other hand, they are 
still “public funds” in a very real sense. They can be used only in 
furtherance of authorized agency purposes and incident to the terms 
of the trust. See B-195492, March 18, 1980. 

An interesting illustration of this point occurred in B-16406, May 17, 
1941. A citizen had bequeathed money in her will to a hospital. When 
the will was made, the hospital belonged to the state of Louisiana. By 
the time the will was probated, however, it had been acquired by the 
United States. Louisiana was concerned that the bequest might, if 
deposited in the United States Treasury, be diverted from the 
decedent’s intent. There was no need for concern, the Comptroller 
General advised. The money would have to be deposited as trust funds 
and would be available for expenditure only for the purposes specified 
in the trust, i.e., for the hospital. 

Since gift funds are accounted for as trust funds, they are presumably 
subject to the Antideficiency Act. See OMB Circular No. A-34, $31 .l 
(1985), which includes trust fund expenditure accounts in the 
definition of “appropriation or fund.” 

In evaluating the propriety of a proposed use of gift funds, it is first 
necessary to examine the precise terms of the statute authorizing the 
agency to accept the gift. Limitations imposed by that statute must be 
followed. Thus, under a statute which authorized the Forest Service to 
accept donations “for the purpose of establishing or operating any 
forest research facility,” the Forest Service could not turn over 
unconditional gift funds to a private foundation under a cooperative 
agreement, with the foundation to invest the funds and use the 
proceeds for purposes other than establiihiig or operating forest 
research facilities. 55 Comp. Gen. 1059 (1976). See also 40 Op. Att’y 
Gen. 66 (1941) (Library of Congress could not, without statutory 
authority, share income from donated property with Smithsonian 
Institution); B-198730, December 10, 1986 (funds donated to Library 
of Congress to further purposes of Library’s Center for the Book 
could not be used for unrelated Library programs). 
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Under a statute authorizing the Federal Board for Vocational 
Education to accept donations to be used “in connection with the 
appropriations hereby made or hereafter to be made, to defray the 
expenses of providing and maintaining courses of vocational 
rehabilitation,” the funds could be used only to supplement the 
Board’s regular appropriations and could not be used for any expense 
not legally payable from the regular appropriation. The statute here 
conferred no discretion. 27 Comp. Dec. 1068 (1921). 

If an agency is authorized to accept conditional gifts (gifts made on 
the condition that the funds be used for a specific authorized 
purpose), the funds may be used to augment a “not to exceed 
earmark applicable to that purpose. B-52501, November 9,1945. 
(Although the statute involved in B-52501, the predecessor of 
10 USC. § 2608 noted above, no longer exists, the point of the 
decision is still valid.) 

Once it is determined that the proposed use will not contravene the 
terms of the agency’s authorizing statute, the agency will have some 
discretion under the trust theory. The area in which this discretion has 
most often manifested itself in the decisions is entertainment. 
Although appropriated funds are genera& not available for 
entertainment, several decisions have established the proposition that 
donated funds may be used for entertainment. This does not mean any 
entertainment agency officials may desire. Donated funds may be 
used for entertainment only if the entertainment will further a valid 
function of the agency, if the function could not be accomplished as 
effectively from the government’s standpoint without the expenditure, 
and if the expenditure does not violate any restrictions imposed by the 
donor on the use of the funds. 46 Comp. Gen. 379 (1966); B-170938, 
October 30,1972; B-142538, February 8,196l. See also B-195492, 
March l&1980; B-152331, November 19,1975. (B-152331 involved 
a trust fund which included both gift and non-gift funds.) It follows 
that donated funds may not be used for entertainment which does not 
bear a legitimate relationship to offmiaf agency purposes. 61 Comp. 
Gen. 260 (1982), affirmed upon reconsideration, B-206173, August 3, 
1982 (donated funds improperly used for breakfast for Cabinet wives 
and Secretary’s Christmas iarty); B-198730, April 13,198l 
(non-decision letter). 

The trust fund concept was also applied in 36 Comp. Gen. 771 
(1957). The Alexander Hamilton Bicentennial Commission had been 

page 6.146 GAO/OGC-92.13 Appropdatlons Law -Vol. I f  



Chapter 6 
Availub Wty of Appropriations: Amo,u,t 

given statutory authority to accept gifts and wanted to use the 
donations to award Alexander Hamilton Commemorative 
Scholarships. The Commission was to have a brief existence and 
would not have sufficient time to administer the scholarship awards. 
The Comptroller General held that the Commission could, prior to the 
date of its expiration, transfer the funds to a responsible private 
organization for the purpose of enabling proper administration of the 
scholarship awards. The distinction between this case and 55 Comp. 
Gen. 1059, mentioned above, is that in 36 Comp. Gen. 771, the 
objective of transferring the funds to a private organization was to 
better carry out an authorized purpose. In 55 Comp. Gen. 1059, the 
objective was to enable the funds to be used for unauthorized 
purposes. 

Another case illustrating permissible administrative discretion under 
the trust theory is B-131278, September 9,1957. A number of 
persons had made donations to St. Elizabeth’s Hospital to enable it to 
buy an organ for its chapel. The donors (organ donors?) had made the 
gifts on the condition that the Hospital purchase a high-quality 
(expensive) organ. When the Hospital issued its invitation for bids on 
the organ, the specifications were sufticiently restrictive so as to 
preclude offers on lower quality organs. The decision found this to be 
entirely within the Hospital’s discretion in using the gift funds in 
accordance with their terms. 

As noted above, however, the agency’s discretion in administering its 
gift funds is not unlimited. Thus, for example, an agency may not use 
gift funds for purely personal items such as greeting cards. 47 Comp. 
Gen. 314 (1967); B-195492, March 18,198O. 

The particular statutory scheme will determine the extent to which 
donated funds are subject to other laws governing the expenditure of 
public funds. In two cases, for example, where it was clear that a 
designated activity was to be carried out solely or prhnarhy with 
donated funds, GAO found that the recipient agency could invest the 
gift funds in non-Treasury interest-bearing accounts, and was not 
required to comply with the Federal Property and Administrative 
Services Act of 1949 or the Federal Acquisition Regulation. 68 Comp. 
Gen. 237 (1989) (Christopher Columbus Quincentenary Jubilee 
Commission); B-21 1149, December 12,1985 (Holocaust Memorial 
colmcil) . 
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Gifts which involve continuing expense present special problems. 
Although there are no recent cases, indications are that the agency 
needs specific statutory authority-not merely general authority to 
accept gifts-since the agency’s appropriations would not otherwise 
be available to make the contiiuing expenses. For example, an 
individual made a testamentary gift to a United States naval hospital. 
The will provided that the money was to be invested in the form of a 
memorial fund, with the income to be used for specified purposes. 
The Comptroller General found this objectionable in that “the United 
States would become, in effect, a trustee for charitable uses, would 
never gain a legal title to the money, but would have the burden and 
obligation of administering in perpetuity a trust fund. . . .” Also, 
absent specific authorization by Congress, appropriations would not 
be available for the expenses of adminiitering the trust. Therefore, 
absent congressional authorization to accept the donation “as made,” 
it could not be accepted either by the naval hospital, 11 Camp. Gen. 
355 (1932), or by the Treasury Department, A-40707, December 15, 
1936. See also Story v. Snyder, 184 F.Zd 454,456 (D.C. Cir. 1950), 
cert. denied, 340 U.S. 866 (“[gjifts to the United States which involve 
any duty, burden, or condition, or are made dependent upon some 
future performance by the United States, are not accepted by the 
Government unless by the express authority of Congress”); 10 Camp. 
Gen. 395 (1931); 22 Comp. Dec. 465 (1916)80; 30 Op. Att’y Gen. 527 
(1916). A few of the cases (G, 10 Camp. Gen. 395 and 30 Op. Att’y 
Gen. 527) have tied the result in with the Antideficiency Act 
prohibition against incurring obligations in advance of appropriations. 

A question which appears to have received little attention is whether 
an agency with statutory authority to accept gifts may use either 
appropriated funds or donated funds to solicit the gifts. GAO found 
that the Holocaust Memorial Council may use either appropriated or 
donated funds to hire a fund-raiser, but the cases have little precedent 
value since the legislation involved included specific authority to 
solicit as well-as accept donations. See B-21 1149, December 12, 
1985; B-211 149, June 22,1983. 

An interesting, and hopefully unique, situation presented itself in 
B-230727, August 1, 1988. Congress had enacted legislation to 
establish a Commission on Improving the Effectiveness of the United 
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b. Donations to Individual 

Nations, to be funded solely from private contributions. The effective 
date of the legislation was March 1, 1989. Unfortunately, the 
legislation failed to provide a mechanism for anyone (Treasury 
Department or General Services Administration, for example) to 
accept and account for donations prior to the effective date, and the 
Commission itself could not do so since it had no legal existence. 
Thus, unless the statute were amended to authorize some other 
agency to act on the Commission’s behalf, potential donors could not 
make contributions prior to the effective date since there was no one 
authorized to accept them. 

Occasionally, someone makes a gift to the United States and later 
wants the money back. Where the elements of an unconditional gift 
have been satisfied (intent to make a gift, delivery, and acceptance), 
claims for refund have been denied. A-94582, June 6,1938; 
B-151432-O.M., June 3,1963. 

Finally, if an agency is authorized to accept gifts, it may also accept a 
loan of equipment by a private party without charge to be used in 
connection with particular government work. The agency’s 
appropriations for the work will be available for repairs to the 
equipment, but only to the extent necessary for the continued use of 
the equipment on the government work, and not after the 
government’s use has terminated. 20 Comp. Gen. 617 (1941). In one 
case, GAO approved the loan of private property to a federal agency by 
one of its employees, without charge and apparently without statutory 
authority, where the agency admmistmtively determined that the 
equipment was necessary to the discharge of agency functions and the 
loan was in the interest of the United States. 22 Comp. Gen. 153 
(1942). The decision stressed, however, that the practice should not 
be encouraged. The decision seems to have been based in part on 
wartime needs and its precedent value would therefore seem minimal. 
See, G, B-168717, February 12,197O. 

(1) Contributions to salary or expenses 

As a general proposition, unless authorized by statute, private 
contributions to the salary or expenses of a federal employee are 
improper. First, they ~may in some circumstances violate 18 U.S.C. 
5 209, which prohibits the supplementation of a government 
employee’s salary from private sources. “The evils of such, were it 
permitted, are obvious.” Exchange National Bank v. Abramson, 295 .~ 
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F. Supp. 87,90 (D. Minn. 1969). For purposes of 18 U.S.C. B 209, the 
proverb that it is better to give than to receive doesn’t work. Both the 
giving and the receiving are criminal offenses under the statute. The 
employee would presumably violate the law by receiving more than he 
or she is entitled to receive under applicable statutes and regulations. 
33 Op. Att’y Gen. 273 (1922). 

Second, they are improper as unauthorized augmentations. To the 
extent the private contribution replaces the employee’s government 
salary, it is a direct augmentation of the employing agency’s 
appropriations. To the extent the contribution supplements the 
government salary, it is an augmentation in an indirect sense, the 
theory being that when Congress appropriates money for an activity, 
all expenses of that activity must be borne by that appropriation 
unless Congress specifically provides otherwise. 

An early case in point is 2 Comp. Gen. 775 (1923). The American 
Jewelers’ Protective Association offered to pay the salary and 
expenses of a customs agent for one year on the condition that the 
agent be assigned exclusively for that year to investigate jewelry 
smuggling. The Comptroller General found the arrangement 
improper, for the two reasons noted above. Whether the payments 
were to be made directly to the employee or to the agency by way of 
reimbursement was immaterial. 

Most questions in this area involve schemes for private entities to pay 
official travel expenses. From the sheer number of cases GAO has 
considered, one cannot help feeling that the bureaucrat must indeed 
be a beloved creature. Prior to 1991, a long series of decisions 
established the proposition that donations from private sources for 
official travel to conduct government business constituted an unlawful 
augmentation unless the employing agency had statutory authority to 
accept gifts. If the agency had such authority, the donation could be 
made to the agency, not the individual employee, and the agency 
would then reimburse the employee in accordance with applicable 
travel laws and regulations, with the allowances reduced as 
appropriate in the case of contributions in kind.*’ 

8’80me eases from this seriesare 59 Camp. Gen. 415 (1980); 55 Comp. Gen. 1293 (1976); 49 
Camp. Gen. 572 (1970); 46 Camp. Gen. 689 (1967); 36 Corn& Gen. 268 (1956); 26 COmP. 
Dec. 43 (1919). 
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One problem with this system was the lack of uniformity in treatment, 
varying with the agency’s statutory authority. Congress addressed the 
situation in the Ethics Reform Act of 1989, Pub. L. No. 101-194, 
§ 302, 103 Stat. 1716, 1745, codified at 31 USC. $ 1353. Subsection 
(a) provides as follows: 

“Notwithstanding any other provision of law, the Administrator of General Services, 
in consultation with the Director of the Office of Government Ethics, shall prescribe 
by regulation the conditions under which an agency in the executive branch 
(including an independent agency) may accept payment, or authorize an employee of 
such agency to accept payment on the agency’s behalf, from non-Federal sources for 
travel, subsistence, and related expenses with respect to the attendance of the 
employee (or the spouse of such employee) at any meeting or similar function 
relating to the official duties of the employee. Any cash payment so accepted shall be 
credited to the appropriation applicable to such expenses. In the case of a payment in 
kind so accepted, a pro rata reduction shall be made in any entitlement of the 
employee to payment from the Government for such expenses.” 

GSA’S implementing regulations, published on March 8,199l (56 Fed. 
Reg. 9878), are found at 41 C.F.R. Parts 304-l and 304-2. Thus, as 
long as acceptance complies with the statute and regulations, there is 
no longer an augmentation problem. The existence or lack of separate 
statutory authority to accept gifts is immaterial. 

Another relevant statute, which seemingly overlaps 31 U.S.C. § 1353 to 
some extent but was left untouched by it, is 5 U.S.C. § 4111, enacted as 
part of the Government Employees Training Act. Under this provision, 
an employee may accept (1) contributions and awards incident to 
training in nongovernment facilities, and (2) payment of travel, 
subsistence, and other expenses incident to attendance at meetings, 
but only if the donor is a tax-exempt nonprofit organization.** If an 
employee receives a contribution in cash or in kind under this section, 
travel and subsistence allowances are subject to an “appropriate 
reduction.” 

Section 4 111 authorizes the employee to accept the donation. It does 
not authorize the agency to accept the donation, credit it to its 
appropriations, and then reimburse the employee. 55 Comp. Gen. 

‘+he ties under 5 U.S.C. $411, are stated and applied i” a number of sources i” addition to 
thecasescitedinthetext,See,forexample,B171751,February 11,197l,andtwoGA0 
reports involving the Agency for International Development (Raven Practices: PWate Funding 
of AID Employees’ Travel, GAOiNSlAD-87-92, h+xb 1987, and Travel Practices: Use ofAMine 
BO~U.S Coupons and Primely Funded Trave by AID Employee% GAOINSIAD-8626, November 
1985): 
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1293 (1976). An employee who receives an authorized donation after 
the government has already paid the travel expenses cannot keep 
everything. The employee must refund to the government the amount 
by which his or her allowances would have been reduced had the 
donation been received before the allowances were paid. The agency 
may then credit this refund to its travel appropriation as an authorized 
repayment. Id. at 1294-95. 

The statute requires an “appropriate reduction” in travel payments In 
order to preclude the agency from paying for something that has 
already been reimbursed by an authorized private organization. An 
employee being reimbursed on an “actual expense” basis should not 
be claiming items which would duplicate private reimbursements. 
Thus, the agency is not required to reduce the actual expense 
entitlement by the value of provided meals. 64 Comp. Gen. 185 
(1985). However, the value of subsistence items furnished in kind 
must be deducted where the employee is being reimbursed on a per 
diem basis. Jcj. at 188; 49 Comp. Gen. 572,576 (1970). 

The authority conferred by 5 U.S.C. 5 4 111 is expressly Iimited to 
organizations exempt from taxation under section 501(c)(3) of the 
Internal Revenue Code, 26 U.S.C. 5 501(c)(3) (religious, charitable, 
scientific, educational, etc.). It does not extend to organirations which 
may be tax-exempt under other portions of 5 501. B-225986, 
March 2, 1987. Also, it does not apply to an organization whose 
application for exemption under 5 50 1 (c)(3) has not yet been 
approved; subsequent approval is not retroactive for purposes of 5 
USC. 5 4111. B-225264, November 24, 1987 (non-decision letter). 

Donations made under the express condition that they be used for 
some unauthorized purpose should be returned to the donor. 47 
Comp. Gen. 319 (1967). 

(2) Promotional and other travel-related items 

In recent years, commercial airlines and others have devised a variety 
of schemes, which change from time to time, to reward frequent 
customers. Promotional materials awarded to customers may take 
various forms-bonus trips, reduced-fare coupons, cash, 
merchandise, credits toward future goods or services, etc. 
Government employees traveling on government business are eligible 
for these promotional items the same as anyone else. There is, 

page 6.151 GAO/OGC.%%lS A,,P”,PriatiOM h,” -vd. 11 



Chapter 6 
Av.%UabUiW of Appmpriations: Amo,mt 

however, one important distinction. “‘Anyone else” may keep them; 
the government employee, with certain exceptions, may not. 

The fundamental principle underlying the decisions and regulations in 
this area is that any benefit, cash payment or otherwise, received by a 
government employee from private sources incident to or resulting 
from the performance of offrciaf duty is regarded as having been 
received on behalf of the government and is the property of the 
govemment.s3 It should also be noted that the promotional items are 
not really “gifts”; they are more in the nature of benefits “earned” aa 
a result of the expenditure of federal funds. B-216052, January 29, 
1985 (non-decision letter). While the cases are not “augmentation of 
appropriations” cases, they are sufficiently related to the subject 
matter of thii section to warrant brief treatment here. 

GAO’S “leading case” in this area is 63 Comp. Gen. 229 (1984), and 
many of the pointa noted below will be found in that decision. In 
addition, the basic rules are reflected in the Federal Property 
Management Regulations (FPMR), 41 C.F.R. § 101-25.103, and 
Federal Travel Regulations (FTR), 41 C.F.R. Parta 301-l and 301-3. 

The primary rule is that, except aa noted below, promotional items or 
benefits of any type received by a government employee resulting in 
whole or in part from official travel are the property of the 
government and may not be retained by the employee for personal 
use. 63 Comp. Gen. 229.84 The fact that the individual obtains the 
benefit through a combination of official and personal travel is 
immaterial. GE6 An employee wishing to take advantage of 
promotional benefits should maintain separate accounts for official 
and personal travel. FIR, 41 C.F.R. 5 301-l .6(f)(l). Whether the 
benefit is transferable or nontransferable is also immaterial. 63 Comp. 
Gen. 229,232-33; B-215826, January23,1985. 

%e also 69 Camp. Gen. 643 (1990); 67 Camp. C&n. 79 (1987); 59 Camp. Gen. 203,206 
(1980); 5210717.2, February 24,1984; 5199656, July 15,1981; GAO WWt,Useofl\irline 
Bonus C!oupm.s and privately Funded Travel by AID Employees. GA01hWAD-8626 
(November 1985). 

85see also B-215826, Jamuy 23,198s; E&212559, February 24,1984; 5236185, Au!+Js~ 18, 
1989 (non-decision letter); S-218624, April 1,1986 (non-decision letter). 
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Items such as promotional coupons that provide for future free or 
reduced-cost travel should be Integrated into the agency’s travel 
plans. FF’MR, 41 C.F.R. § 101-25.103-2(b). Merchandise items which 
the receiving agency cannot use must be disposed of in accordance 
with General Services Adminiitration regulations. fi. 
$5 101-25.103-2(d), 101-25.103-4. 

Since the benefit is the property of the government from the moment 
the employee receives it, an employee who uses it for personal travel 
or other personal use becomes indebted to the government for the fuII 
value of the benefit received. 63 Comp. Gen. 233 (1984); B-216822, 
March 18, 1985.*” 

The typical bonus program is not automatic, but requires the traveler 
to submit an application and, in some cases, pay a fee. An employee 
who has paid such a fee may be reimbursed, not to exceed the amount 
of expected savings to the government. FTR, 41 C.F.R. $301-1.6(f)(2); 

63 Comp. Gen. 229,231. 

The employee may retain two types of promotional “gift”: 

l Merchandise items of nominal Intrinsic value (pens, pencils, note 
pads, calendars, etc.). 63 Comp. Gen. 229,233. 

* Benefits which have no value to the government, such as free 
upgrades to first class. 63 Comp. Gen. 229,232; B-212559, 
February 24,1984. The free upgrade should be used onIy for offichd 
travel. B-223387-O.M., August 22,1986. 

In addition, the Federal Travel Regulations were amended in 1989 to 
permit an employee, subject to agency approval, to obtain 
premium-class accommodations through the redemption of frequent 
traveler beneiIts8’ 

“41 C.F.R. 9 301-3.3(d)(3)(d)(F), added by54 Fed. Reg. 47523.47524 (November 16,198Q). 
GAO supported the amendment. See 67 Comp. Gen. 79,83 (1987); B-235185, August 18,1989 
(non-decision Letter). prior to the amendment, such a redemption would not have been 
authorized under the guidelines set forth in the decisions. See GAO report, Frequent Fliers: Use 
of Alrlhe Bonus Awards by AfD Employees. GAOINSfAD-86217 (September 1986). 
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An employee may keep a prize won in a contest or lottery sponsored 
by an air carrier if the contest was open to the general public and not 
limited to ticket-holding passengers. B-199656, July 15, 1981. 

Also, there is no problem with the acceptance of life insurance 
benefits offered to federal employees by travel management 
contractors at no additional cost to the government where the 
government would receive no fmancial benefit by declining. 
B-222234, December 9, 1986. 

Similarly, if an employee chooses to charge official travel expenses to 
a personal credit card and subsequently receives a cash or credit 
rebate on purchases made with that card, the employee may keep the 
entire rebate since it is not directly related to official travel. 
B-236219, May 4,199O. As the decision suggests, the answer would 
presumably be different if the rebate were based solely on use of the 
card for ofticial travel. 

Denied boarding compensation (compensation paid by an air carder 
when a passenger is involuntarily “bumped”) is payable to the 
government and not to the individual employee. 59 Comp. Gen. 96 
(1979); B-227280, October 14, 1988; B-224590, November 10,1986; 
B-148879, July 20, 1970, affied upon reconsideration, B-148879, 
August 28,197O; FTR, 41 C.F.R. 8 301-3.5(b). Since this is not a gift, 
but is more in the nature of damages, it must be deposited into 
miscellaneous receipts. 41 Comp. Gen. 806 (1962); FTR, supra. 
However, an employee who voluntarily vacates his or her seat and 
t&es a later flight may retain overbooking compensation received 
from the airline, subject to offset for any additional travel expenses 
caused by the employee’s voluntary action. 59 Comp. Gen. 203 
(1980); B-196145, January 14,198O. 

A strange result occurs if a federal agency makes a mandatory space 
requisition that forces an airline to “bump” a passenger who turns out 
to be another federal employee. The airline can charge the agency for 
the overbooking compensation it is required to pay. 62 Comp. Gen. 
5 19 (1983). The bumped employee turns the money in to his or her 
employing agency, which in turn deposits it in the Treasury. The net 
result is the transfer of the amount of the overbooking compensation 
from the requisitioning agency to the general fund of the Treasury. 
While 62 Comp. Gen. 519 did not expressly address the case of a 
bumped federal employee, there is no apparent reason why the result 
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should be any different since the airline is entitled to be made whole in 
either case. 

4. Other Augmentation 
Principles and Cases 

As pointed out earlier in our introductory comments, the 
augmentation theory is relevant in a wide variety of contexts The 
most common applications are the areas previously discussed-the 
spectrum of situations involving the miscellaneous receipts statute 
and the acceptance of gifts. This portion of the discussion will present 
a sampling of cases to ihustrate other applications of the theory. 

Another way of stating the augmentation rule is that when Congress 
appropriates funds for an activity, the appropriation represents a 
limitation Congress has fixed for that activity, and all expenditures for 
that activity must come from that appropriation absent express 
authority to the contrary. Thus, a federal institution is normally not 
eligible to receive grant funds from another federal institution. It is 
not necessary for the grant statute to expressly exclude federal 
institutions as eligible grantees; the rule will apply based on the 
augmentation theory unless the grant statute expressly includes 
federal institutions. 57 Comp. Gen. 662,664 (1978); 23 Comp. Gen. 
694 (1944); B-114868,Aprilll, 1975. 

augmentation. Thus, if a given reimbursement must be cr”edited to the 
appropriation that “earned” it, i.e., that financed the transaction, and 
that appropriation has expired, crediting the reimbursement to 
current funds is an improper augmentation. An example of this type 
of transaction is the Economy Act, 31 U.S.C. 5 1535. 

An agency may have the option of crediting reimbursementa either to 
current funds or to the appropriation which fmanced the transaction. 
An example here is the Arms Export Control Act (Foreign Military 
Sales Act). Even here, however, crediting a reimbursement to an 
account which bears no relationship to the transaction would be an 
unauthorized augmentation. B-132900-O.M., November 1,1977. 
Several statutes applicable to the Defense Department provide similar 
options. For a detailed discussion of these statutes, see 
B-179708O.M., December 1,1975; B- 179708-O.M., Jufy21,1975; 
GAO report entitled Reimbursements to Appropriations: Legislative 
Suggestions for Improved Congressional Control, FGMSD-~~-~~ 
(November 1,1976). 
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Failure to recover ah required costs in a reimbursable Economy Act 
transaction improperly augments the appropriations of the ordering 
agency. 57 Comp. Gen. 674,682 (1978). 

Similarly, treating a transaction which should be reimbursed as 
nonreimbursable may result in an improper augmentation. For 
example, an agency receives appropriations to do its own work, not 
that of another agency. Accordingly, as a general proposition, 
interdepartmental loans of personnel on a nonreimbursable basis 
improperly augment the appropriations of the receiving agency. 65 
Comp. Gen. 635 (1986); 64 Comp. Gen. 370 (1985). 

Reimbursement by one agency to another in situations which are not 
the proper subject of an Economy Act agreement or where 
reimbursement is not otherwise statutorily authorized is improper for 
several reasons: It is an unauthorized transfer of appropriations; it 
violates 31 U.S.C. 5 1301(a) by using the reimbursing agency’s 
appropriations for other than their intended purpose; and it is an 
improper augmentation of the appropriations of the agency receiving 
the reimbursement. (Ihe cases do not always cite ah of these theories; 
they again illustrate the close interrelationship of the various concepts 
discussed throughout this publication.) The situation arises, for 
example, when agencies attempt to use the Economy Act for a 
“service” which is a normaI part of the providing agency’s mission 
and for which it receives appropriations. 

To illustrate, an agency acquiring land cam-rot reimburse the Justice 
Department for the legal expenses incurred incident to the acquisition 
because these are regular administrative expenses of the Justice 
Department for which it receives appropriations. 16 Comp. Gen. 333 
(1936). Similarly, an agency cannot reimburse the Treasury 
Department for the administrative expenses incurred in making 
disbursements on its account. 17 Comp. Gen. 728 (1938). 

Federal agencies may not reimburse the Patent Office for services 
performed in administering the patent and trademark laws since the 
Patent Office is required by law to furnish these services and receives 
appropriations for them. 33 Comp. Gen. 27 (1953). Nor may they 
reimburse the Library of Congress for recording aasigmnenta of 
copyrights to the United States. 31 Comp. Gen. 14 (1951). See also 
40 Comp. Gen. 369 (1960) (Interior Department may not charge 
other agencies for the cost of conducting hearings incident to the 
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validation of unpatented mining claims, although it may charge for 
other services in connection with the validation which it is not 
required to furnish); B-21 1953, December 7,1984 (General Services 
Administration may not seek reimbursement for costs of storing 
records which it is required by law to store and for which it receives 
appropriations). 

The Merit Systems Protection Board may not accept reimbursement 
from other federal agencies for travel expenses of hearing officers to 

‘. hearing sites away from the Board’s regular field offices. Holdmg the 
hearings is not a service to the other agency, but is a Board function 
for which it receives appropriations. The inadequacy of the Board’s 
appropriations to permit suflicient travel is legally irrelevant. 59 
Comp. Gen. 415 (1980), afflled upon reconsideration, 61 Comp. 
Gen. 419 (1982). Where an agency provides personnel to act as 
hearing officers for another agency, it may be reimbursed lf it ls not 
required to provide the officers (B-192875, January 15,1980), but 
may not be reimbursed if it is required to provide them (32 Comp. 
Gen. 534 (1953)). 

Similar issues can arise when an agency is trying to decide which of its 
appropriations to use for a given object. In 68 Comp. Gen. 337 
(1989), for example, the Railroad Retirement Board wanted to make 
performance awards to personnel in its Office of Inspector General, 
and was unsure whether to charge its appropriation for the IG’s office 
or its general appropriation. A reasonable argument could be made to 
support either choice. Thus, the Board.could make an election as long 
as it remained consistent thereafter. Since there was no indication that 
the IG appropriation was intended to be the exclusive funding source 
for the performance awards, using the general appropriation would 
not result in an improper augmentation of the IG appropriation. 

A somewhat analogous situation could arise if an agency agrees to 
reduce or forgo receipts to which it is entitled, and the party owing 
those receipts agrees in return to make some expenditure which 
would otherwise have to be borne by a separate appropriation of the 
same agency. GAO examined such a situation ln B-77467, November 8, 
1950, involving the leasing of lands under the Bankhead-Jones Farm 
Tenant Act at reduced rentals on condition that the lessees ln return 
perform certain improvements to the land. There was no 
augmentation in that case, however, since the statute expressly 
authorized the leasing with or without consideration and on such 

Page s-13, GAO/OGC-92-13 Approprhtions law -Vol. II 



Chapter 6 
Anilabiutv of Appropriations: Amount 

terms as the Secretary of Agriculture determined would best 
accomplish the purposes of the act. 

The following cases illustrate other situations which GAO found would 
result in unauthorized augmentations: 

* The Customs Service may not charge the party-m-interest for travel 
expenses of customs employees incurred incident to official duties 
performed at night or on a Sunday or holiday. 43 Comp. Gen. 101 
(1963); 3 Comp. Gen. 960 (1924). See also 22 Comp. Dec. 253 
(1915). 

* Department of Energy may not use overcharge refunds collected from 
oil companies to pay the administrative expenses of its Offke of 
Hearings andAppeals. B-200170, April 1,1981. 

l Proposal for airlines to reimburse Treasury to permit Customs Service 
to hire additional staff to reduce clearance delays at Miami airport was 
unauthorized in that it would augment appropriations made by 
Congress for that service. 59 Comp. Gen. 294 (1980). 

F. Lump-Sum 
Appropriations 

1. The Rule-General 
Discussion 

A lump-sum appropriation is one that is made to cover a number of 
specific programs, projects, or items. (The number may be as small as 
two.) In contrast, a line-item appropriation is available only for the 
specific object described. 

Lump-sum appropriations come in many forms. Many smaller 
agencies receive only a single appropriation, usually termed “Salaries 
and Expenses” or “Operating Expenses.” All of the agency’s 
operations must be funded from this single appropriation. 
Cabinet-level departments and larger agencies receive several 
appropriations, often based on broad object categories such as 
“operations and maintenance” or “research and development.” For 
purposes of this discussion, a lump-sum appropriation is simply one 
that is available for more than one specific object. 

In earlier times when the federal government was much smaller and 
federal programs were (or at least seemed) much simpler, very 
specific line-item appropriations were more common. In recent 
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decades, however, as the federal budget has grown in both size and 
complexity, a lump-sum approach has become a virtual necessity. For 
example, an appropriation act for an establishment the size of the 
Defense Department structured solely on a line-item basis would rival 
the telephone directory in bulk. 

The amount of a lump-sum appropriation is not derived through 
guesswork. It is the result of a lengthy budget and appropriation 
process. The agency first submits its appropriation request to 
Congress through the Office of Management and Budget, supported 
by detailed budget justifications. Congress then reviews the request 
and enacts an appropriation which may be more, less, or the same as 
the amount requested. Variations from the amount requested are 
usually explained in the appropriation act’s legislative history, most 
often in committee reports. 

All of this leads logically to a question which can be phrased in various 
ways: How much flexibility does an agency have in spending a 
lump-sum appropriation? Is it legally bound by its original budget 
estimate or by expressions of intent in legislative history? How is the 
agency’s legitimate need for adminiitrative flexibility balanced against 
the constitutional role of the Congress as controller of the public 
purse? 

The answer to these questions is one of the most important principles 
of appropriations law. The rule, simply stated, is this Restrictions on 
a lump-sum appropriation contained in the agency’s budget request or 
in legislative history are not legally binding on the department or 
agency unless they are carried into (specified in) the appropriation act 
itself, or unless some other statute restricts the agency’s spending 
flexibility. Of course, the agency cannot exceed the total amount of 
the lump-sum appropriation, and its spending must not violate other 
applicable statutory restrictions. The rule applies equally whether the 
legislative history is mere acquiescence in the agency’s budget 
request or an affiitive expression of intent. 

The rule recognizes the agency’s need for flexibility to meet changing 
or unforeseen circumstances, yet preserves congressional control in 
several ways. First, the rule merely says that the restrictions are not 
legally binding. The practical wisdom of making the expenditure is an 
entirely separate question. An agency that disregards the wishes of its 
oversight or appropriations committees will most likely be called 
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upon to answer for its digressions before those committees next year. 
An agency that fails to “keep faith” with the Congress may find its 
next appropriation reduced or liiited by line-item restrictions. That 
Congress is fully aware of this relationship is evidenced by the 
following statement from a 1973 House Appropriations Committee 
report: 

“In a strictly legal sense, the Department of Defense could utilize the funds 
appropriated for whatever programa were Ineluded under the individual 
appropriation accounts, but the relationstdp with the Congress demands that the 
detailed justifications which are presented in support of budget requests be foIIowed. 
To do otherwise would cause Congress to lose confidence in the requests made and 
probably result in reduced appropriations or line item appropriation biIIs.“8n 

Second, restrictions on an agency’s spending flexibility exist through 
the operation of other laws. For example, a “Salaries and Expenses” 
appropriation may be a large lump sum, but much of it is in fact 
nondiscretionary because the salaries of agency employees are fmed 
by law.80 Third, reprogramming arrangements with the various 
committees provide another safeguard against abuse. Finally, 
Congress always holds the ultiiate trump card. It has the power to 
make any restriction legally biding simply by including it in the 
appropriation act.W Thus, the treatment of lump-sum appropriations 
may be regarded as yet another example of the efforts of our legal and 
political systems to balance the conflicting objectives of executive 
flexibility and congressional contro1.91 

88RepoR of the House Commit&x on Appropriations on the 1974 Defense Department 
appropriation biU, H.R. Rep. No. 662,93dCong., IstSew. ‘I6 (1973). 

“Fisher, Presidential Spending Power 72 (1975). 

“For possible limitations on this statement, see New York v. United States, - U.S. -, 112 S. 
Ct. 2408,2426 (1992); Nevadav. Skimmer, 884 F.2d 445,447 (9th Cir. 1989). 

“The eth’t has not always been free from controversy. One senator, concerned with what he 
re1t was excesave flexibility in a 1935 appr0ption, tried tn make his point by suggesting the 
foMuing: 

‘Section 1. Con@ess hereby appropriates 64,880,OOWOO to the President of the United States 
to use as he pleases. 

“Sec. 2. Anybody who doesnot Iike itisfied $1,000.” 

79 Co”& Rec. 2014 (1935) (remarks of Sen. Arthur Vandenberg), quoted in Fisher, s note 
89, at62-63. 
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Two common examples of devices Congress uses when it wants to 
restrict an agency’s spending flexibility are line-item appropriations 
and earmarks. Another approach is illustrated by the following 
provision, the most restrictive we have seen, from the 1988 
continuing resolution: 

“Amounts and authorities provided by this resolution shall be in accordance with the 
reports accompanying the bills as passed by or reported to the House and the Senate 
and in the Joint Explanatay Statement of the Conference accompanying this Joint 
Resolution.“D” 

The 1983 appropriation act for the Department of Housing and Urban 
Development contained this restriction: 

“Where appropriations In titles I and II of this Act are expendable for travel expense8 
and no specific limitation has been placed thereon, the expenditures for such travel 
expenses may not exceed the amounts set forth therefor in the budget estimates 
submitted for the appropriations. .naS 

A provision prohibiting the use of a construction appropriation to 
start any new project for which an estimate was not incfuded in the 
budget is discussed in 34 Comp. Gen. 278 (1954). 

Also, the availability of a lump-sum appropriation may be restricted by 
provisions appearing in statutes other than appropriation acts, such 
as authorization acts. For example, ifan agency receives a line-item 
authorization and a lump-sum appropriation pursuant to the 
authorization, the line-item restrictions and earmarks in the 
authorization act will apply just as if they appeared in the 
appropriation act itself. The topic is discussed in more detail, with 
citations, in Chapter 2. 

2. Specific Applications 

a. Effect of Budget Estimates Perhaps the easiest case is the effect of the agency’s own budget 
estimate. The rule here was stated in 17 Comp. Gen. 147,150 (1937) 
as follows: 

“Pub. L. No. 100.202,s 107, 101 Stat. 1329, 1329.434 (1987). 

%b. L. No. 97.272,s 401.96 St& 1160,1178 (1982). 
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“The amounts of individual items in the estimates presented to the Congress on the 
basis of which a lump sum appropriation is enacted are not binding on administrative 
officers unless carried into the appropriation act itself.” 

See also B-63539, June 6,1947; B-55277, January 23,1946; 
B-35335, July, 17, 1943; B-48120-O.M., October 21, 1948. 

It follows that the lack of a specific budget request will not preclude 
an expenditure from a lump-sum appropriation which is otherwise 
legally available for the item in question. To illustrate, the 
Administrative Office of the U.S. Courts asked for a supplemental 
appropriation of $11,000 in 1962 for necessary salaries and expenses 
of the Judicial Conference in revising and improving the federal rules 
of practice and procedure. The House of Representatives did not 
allow the increase but the Senate included the full amount. The bill 
went to conference but the conference was delayed and the agency 
needed the money. The Administrative Office then asked whether it 
could take the $11,000 out of its regular 1962 appropriation even 
though it had not specifically included this item in its 1962 budget 
request. Citing 17 Comp. Gen. 147, and noting that the study of the 
federal rules was a continuing statutory function of the Judicial 
Conference, the Comptroller General concluded as follows: 

“[l]n the absence of a specific limitation or prohibition in the appropriation under 
consideration as to the amoud which may be expended for revising and improving 
the Federal Rules of practice and procedure, you would not be legally bound by your 
budget estimates or absence thereof. 

“If the Congress desires to restrict the availability of a particular appropriation Do the 
several items and amounts thereof submitted in the budget estimates, such control 
may be effected by limiting such items in the appropriation act itself. Or, by a general 
provision of law, the availability of appropriations could be limikd to the items and 
the amounts contained in the budget estimates. In the absence of such limitations an 
agency’s lump-sum appropriation is legally available to carry out the functions of the 
agency.” 

Thii decision is B-149163, June 27,1962. See also 20 Comp. Gen. 
631 (1941); B-198234, March 25,198l; B-69238, September 23, 
1948. The same principle would apply where the budget request was 
for an amount less than the amount appropriated, or for zero. 2 
Comp. Gen. 517 (1923); B-126975, February 12,1958. 
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b. Restrictions in Legislative 
History 

The issue raised in most of the decisions results from changes to or 
restrictions on a lump-sum appropriation imposed during the 
legislative process. The “leading case” in this area is 55 Comp. Gen. 
307 (1975), the so-called “LTV case.” The Department of the Navy 
had selected the McDonnell Douglas Corporation to develop a new 
fighter aircraft. LTV Aerospace Corporation protested the selection, 
arguing that the aircraft McDonnell Douglas proposed violated the 
1975 Defense Department Appropriation Act. The appropriation in 
question was a lump-sum appropriation of slightly over $3 bllllon 
under the heading “Research, Development, Test, and Evaluation, 
Navy.” This appropriation covered a large number of projects, 
including the fighter aircraft in question. The conference report on the 
appropriation act had stated that $20 million was being provided for a 
Navy combat fighter, but that “[ajdaptation of the selected Air Force 
Air Combat Fighter to be capable of carrier operations is the 
prerequisite for use of the funds provided.” It was conceded that the 
McDonnell Douglas aircraft was not a derivative of the Air Force 
fighter and that the Navy’s selection was not ln accord with the 
instructions in the conference report. The issue, therefore, was 
whether the conference report was legally binding on the Navy. ln 
other words, did Navy act illegally in choosing not to follow the 
conference report? 

The ensuing decision is GAO’S most comprehensive statement on the 
legal availability of lump-sum appropriations. Pertinent excerpts are 
set forth below: 

“[C]ongress has recognized that in most instances it is desirable to maintain 
executive flexibility to shift around funds within a particular lump-sum appropriation 
account so that agencies can make necessary adjustments for ‘unforeseen 
developments, changing requirements, and legislation enacted subsequent to 
appropriations.’ [Citation omitted.] This is not to say that Congress does not expect 
that funds will be spent in aceordanee with budget estimates or in accordance with 
restrictions detailed in Committee reports. However, in order to preserve spending 
flexibility, it may choose not to impose these particular restrictions as a matter of law, 
but rather to leave it to the agenci& to ‘keep faith’ with the Congress. . 

“On the other hand, when Congress does not intend to pemdt agency flexibility, but 
intends to impose a legally bmding restriction on an agency’s use of funds, it does so 
by means of explicit statutory language. 

“Accordingly, it is OUT view that when Congress merely appropriates lump-sum 
amounts without statutorily restricting what can be done with those funds, a clear 
inference arises that it does not intend to impose legally binding restrictions, and 
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indicia in committee reports and other legislative history as to how the funds should 
or are expected to be spent do not establish any legal requirements on Federal 
agencies. 

“We further point out that Congress itself has often recognized the reprogramming 
flexibility of executive agencies, and we thirds it is at least implicit in such 
[recognition] that Congress is well aware that agencies are not legally bound to follow 
what is expressed in Committee repor& when those expressions are not explicitly 
carried over into the statutory language. 

“We think it follows from the above discussion that, as a general proposition, there is 
a distinction to be made between utilizing legislative history for the purpose of 
ihminatlng the intent underlying language used in a statute and resorting to that 
history for the purpose of writing into the law that which is not there. 

“As observed above, this does not mean agencies are free to ignore clearly expressed 
legislative history applicable to the-use of ?ppropriated funds. They ignore such 
expressions of intent at the peril of strained relations with the Congress. The 
Executive branch. has a practical duty to abide by such expressions. This duty, 
however, must be understood to fall short of a statutory requirement giving rise to a 
legal infraction where there is a failure to carry o”t that duty.” 

55 Comp. Gen. at 318,319,321,325. Accordingly, GAO concluded 
that Navy’s award did not violate the appropriation act and the 
contract therefore was not illegal. 

The same volume of the Comptroller General’s decisions contains 
another often-cited case, 55 Comp. Gen. 812 (1976), the Newport 
News case. This case also involved the Navy. This time, Navy wanted 
to exercise a contract option for construction of a nuclear powered 
guided missile frigate, designated DLGN 41. The contractor, Newport 
News Shipbuilding and Dry Dock Company, argued that exercising 
the contract option would violate the Antideficiency Act by obligating 
more money than Navy had in its appropriation. 

The appropriation in question, Navy’s “Shipbuilding and Conversion” 
appropriation, provided “for the DLGN nuclear powered guided 
missile frigate program, $244,300,000, which shall be available only 
for construction of DLGN 41 and for advance procurement funding 
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for DLGN 42 .” The committee reports on the appropriation act 
and the related authorization act indicated that, out of the $244 
million appropriated, $152 million was for construction of the DLGN 
41 and the remaining $92 million was for long lead time activity on 
the DLGN 42. It was clear that, if the $152 million specified in the 
committee reports for the DLGN 41 was legally binding, obligations 
resulting from exercise of the contract option would exceed the 
available appropriation. 

The Comptroller General applied the “LTV principle” and held that 
the $152 million was not a legally binding limit on obligations for the 
DLGN 41. As a matter of law, the entire $244 million was legally 
available for the DLGN 41 because the appropriation act did not 
include any restriction. Therefore, in evaluating potential violations of 
the Antideficiency Act, the relevant appropriation amount is the total 
amount of the lump-sum appropriation minus sums already obligated, 
not the lower figure derived from the legislative history.“’ As the 
decision recognized, Congress could have imposed a legally biding 
lit by the very simple device of appropriating a specific amount only 
for the DLGN 41, or by incorporating the committee reports in the 
appropriation language. 

This decision illustrates another important point: The terms 
“lump-sum” and ‘Tine-item” are relative concepts. The $244 million 
appropriation in the Newport News case could be viewed as a 
line-item appropriation in relation to the broader “Shipbuilding and 
Conversion” category, but it was also a lump-sum appropriation in 
relation to the two specific vessels included. This factual distinction 
does not affect the applicable legal principle. As the decision 
explained: 

“Contractor urges that LTV is inapplicable here since LTV involved a lump-sum - 
appropriation whereas the DLGN appropriation is a m~specific ‘line item’ 
appropriation. While we recognize the factual distinction drawn by Contractor, we 
nevertheless believe that the principles set forth in LTV are equally applicable and 
controlling here. [IImplicit in OUT holding in !,TJ and in the other authorities 
cited is the view that dollar amounts in appropriation acts are to be interpreted 
differently from statutory words in general. This view, in our opinion, pertains 
whether the dollar amount is a lump-sum appropriation available for a large number 

“‘Of course, alI tbis meant was that there would be no Antideliciency Act violation at the time the 
option was exercised. The decision recognized that subsequent action could still produce a 
violation. 55 Camp. Gen. at 826. 
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of items, as in E, or, as here, a more specific appropriation available for only two 

items.” 55 Comp. Gen. at 821-22. 

A precursor of LTV and Newport News provides another interesting 
illustration. In 1974, controversy and funding uncertainties 
surrounded the Navy’s “Project Sanguine,” a communications system 
for sending command and control messages to submerged 
submarines from a single transmitting location in the United States. 
The Navy had requested $16.6 million for Project Sanguine for EY 
1974. The House deleted the request, the Senate restored it, the 
conference committee compromised and approved $8.3 million. The 
Sanguine funds were included in a $2.6 billion lump-sum Research 
and Development appropriation. Navy spent more than $11 million 
for Project Sanguine in FI 1974. The question was whether Navy 
violated the Antideficiency Act by spending more than the $8.3 million 
provided in the conference report. GAO found that it did not, because 
the conference committee’s action was not specified in the 
appropriation act and was therefore not legally binding. Significantly, 
the appropriation act did include a proviso prohibiting use of the 
funds for “full scale development” of Project Sanguine (not involved 
in the $11 million expenditure), ilhrstrating that Congress knows 
perfectly well how to impose a legally binding restriction when it 
desires to do so. GAO report, Legality of the Navy’s Expenditures for 
Project Sanguine During Fiscal Year 1974, LCD-%-315 (January 26, 
1975); B-168482-O.M.,August 15,1974. 

Similarly, the Department of Health, Education, and Welfare received 
a $12 billion lump-sum appropriation for public assistance in 1975. 
Committee reports indicated that $9.2 million of this amount was 
being provided for research and development activities of the Social 
and Rehabilitation Service. Since this earmarking of the $9.2 million 
was not carried into the appropriation act itself, it did not constitute a 
statutory limit on the amount available for the program. B-164031(3), 
April 16,1975. 

GAO has applied the rule of the LTV and Newport News decisions in a 
number of additional cases andreports, several of which involve 
variations on the basic theme.gs 

%?.ee 64 Camp. Gen. 359 (1985); 69 Camp. Gen. 228 (1980); 8-24’7853.2, July 20,1992; 
B231711, March Z&1989; 5222853, September 29,1987; B.204449, November l&1981; 
S-204270, October 13.1981; B-202992, May 15,198l; 5157356,August 17,1978; S-159993, 
September 1,1977; ElS3922, October 3,1975; IntemalControB: Fundingof htemational 
Defense Research and Development Projects, GAOINSIAD-91.27 (October 1990). 
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c. “Zero Fbnding” Under a 
Lump-Sum Appropriation 

The treatment of lump-sum appropriations as described above has 
been considered by the Department of Justice and the courts as well 
as GAO, and all have reached the same result. For example, the Justice 
Department’s Office of Legal Counsel concluded in one case that the 
Department could, ln the Attorney General’s discretion, reallocate 
funds within the same lump-sum appropriation in order to avoid an 
impending deficiency for the United States Marshals Service. 4B Op. 
Off. Legal Counsel 701(19SO). Another case applying these 
principles is 4B Op. Gff. Legal Counsel 674 (1980). 

The United States Court of Appeals for the District of Columbia 
Circuit has noted that lump-sum appropriations have a “well 
understood meaning” and stated the rule as follows: 

“A lump-sum appropriation leaves it to the recipient a&ney (as a matter of law, at 
least) to distribute the funds among some or aU of the permissible objects as it sees 
tit.- 

International Union v. Donovan, 746 F.2d 855,861 (D.C. Cii. 1984), 
cert. denied, 474 U.S. 825. The court ln that case refused to impose a 
“reasonable distribution” requirement on the exercise of the agency’s 
discretion, and found that discretion unreviewable. Id. at 862-63. 
See also McCarey v. McNamara, 390 F.2d 601(3d CT. 1968); 
Blaekhawk Heating & Plumbing Co. v. United States, 622 F.2d 539, 
547 n.6 (Ct. Cl. 1980). 

One court, seemingly at odds with the weight of authority, has 
concluded that an agency was required by 31 U.S.C. $1301(a) 
(purpose statute) to spend money ln accordance with an earmark 
appearing only ln legislative hlstory. Blue Ocean Preservation Society 
v. Watkins, 767 F. Supp. 1518 (D. Haw. 1991). An additional factor ln 
that case was that the agency had unsuccessfully sought 
congressional approval to reprogram the funds in question. 

Does discretion under a lump-sum appropriation extend so far as to 
permit an agency to “zero fund” a particular program? Although there 
are few cases, the answer would appear, for the most part, to be yes, 
as long as the program ls not mandatory and the agency uses the 
funds for other authorized purposes to avoid impoundment 
complications. u, B-209680, February 24,1983 (agency could 
properly decide not to fund a program where committee reports on 
appropriation stated that no funds were being provided for that 
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program, although agency would have been equally free to fund the 
program under the lump-sum appropriation); B-167656, June 18, 
197 1 (agency h.aa discretion to discontinue a function funded under a 
lump-sum appropriation to cope with a shortfall in appropriations); 
4B Op. Off. Legal Counsel 701, 704 n.7 (1980) (same point). 

The more difficult question is whether the answer is the same where 
there is no shortfall problem and where it is clear that Congress wants 
the program funded. In International Union v. Donovan, cited above, 
the court upheld an agency’s decision to allocate no funds to a 
program funded by a lump-sum appropriation. Although there was ln 
that case a “congressional realization, if not a congressional intent, 
that nothing would be expended” for the program in question, 746 
F.2d at 859, it seems implicit from the court’s discussion of applicable 
law that the answer would have been the same if legislative history 
had “directed” that the program be funded. The same result would 
seem to follow from 55 Comp. Gen. 812 (1976), discussed above, 
holding that the entire unobligated balance of a lump-sum 
appropriation should be considered available for one of the objects 
included in the appropriation, at least for purposes of assessing 
potential violations of the Antideficiency Act. 

In B-114833, July 21,1978, the Department of Agriculturewanted to 
use its 1978 lump-sum Resource Conservation and Development 
appropriation to fund existing projects rather than starting any new 
ones, even though Congress had expressly provided funds for certain 
new RC&D projects. Since the congressional action was stated in 
committee reports but not in the statute itself, the Department’s 
proposed course of action was legally permissible. 

An early decision reaching a different result is 1 Comp; Gen. 623 
(1922). The appropriation ln question provided for “rent of offices of 
the recorder of deeds, including services of cleaners as necessary, not 
to exceed 30 cents per hour, . . . $6,000.” The Comptroller General 
held that the entire $6,000 could not be spent for rent. The decision 
stated: 

‘1Sliice lthe appropriation act1 provides that the amount appropriated shall CDVW 
both rent and cleaning services, it must be held that the entire amount can not be 

used for rent alone. 

Y . The law leaves to the discretion of the commissioners the question as to what 

portion of the amount appropriated shall be paid for rent and what portion shall be 
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paid for services of cleaners, but it does not vest in the commissioners the discretion 
to determine that the entire amount shall be paid for rent and that the cleaning 
services shall be left unprovided for, or be provided for from other funds.” 

Id. at 624. Although this result may at first glance seem inconsistent 
&h the authorities previously cited, it would not have been possible 
as a practical matter to rent office space and totally eliminate cleaning 
services, and the use of any other appropriation would have been 
clearly improper. A factor which apparently influenced the decision 
was that the “regular office force” was somehow being coerced to do 
the cleaning, and these were employees paid from a separate 
appropriation. fi. Thus, 1 Comp. Gen. 623 should be viewed as an 
exception based on its own particular circumstances. 
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Chapter I 

Obligation of Appropriations 

A. Introduction: 
Nature of an 
Obligation 

You, as an individual, use a variety of procedures to spend your 
money. Consider the following transactions: 

(1) You walk into a store, make a purchase, and pay at the counter 
with cash or check. 

(2) You move to another counter and make another purchase with a 
credit card. No money changes hands at the time, but you sign a credit 
form which states that you promise to pay upon being billed. 

(3) You call the local tree surgeon to remove some ailing limbs from 
your favorite sycamore. He quotes an estimate and you arrange to 
have the work done. The tree doctor arrives while you are not at 
home, does the work, and slips hi bill under your front door. 

(4) You visit your family dentist to relieve a toothache. The work is 
done and you go home. No mention is made of money. Of course, you 
know that the work wasn’t free and that the dentist will bill you. 

(5) You now visit your family lawyer to sue the dentist and the tree 
surgeon. The lawyer takes your case and you sign a contingent fee 
contract in which you agree that the lawyer’s fee will be one-third of 
any amounts recovered. 

Numerous other variations could be added to the list but these are 
suffmient to make the point. Case (1) is a simple cash transaction. The 
legal liability to pay and the actual disbursement of money occur 
simultaneously. Cases (2) through (5) all have one essential thiig in 
common: You first take some action which creates the legal liability to 
pay-that is, you “obligate” yourself to pay-and the actual 
disbursement of money follows at some later time. The obligation 
occurs in a variety of ways, such as placing an order or signing a 
contract. 

The government spends money in much the same fashion except that 
it is subject to many more statutory restrictions. The simple “cash 
transaction” or “direct outlay” involves a simultaneous obligation and 
disbursement and represents a minor portion of government 
expenditures. The major portion of appropriated funds are first 
obligated and then expended. The subsequent disbursement 
“liquidates” the obligation. Thus, an agency “uses” appropriations in 
two basic ways-direct expenditures (disbursements) and obligations. 

Page 7-2 GAO/OGC-92.13 Appropriations Jaw -Vol. II 



Chapter 7 
Obligation of Appropriations 

There is no legal requirement for you as an individual to keep track of 
your “obiigations.” For the government, there is. 

The concept of “obligation” is central to appropriations law. This is 
because of the principle, one of the most fundamental, that an 
obligation must be charged against the relevant appropriation in 
accordance with the rules relating to purpose, time, and amount. The 
term “available for obligation” is used throughout this publication to 
refer to availability as to purpose, time, and amount. Thii chapter wili 
explore exactly what an obligation is. 

It would be nice to start with an all-inclusive and universally 

applicable definition of “obligation.” Unfortunately, because of the 
immense variety of transactions in which the government is involved, 
such a definition does not exist. In fact, the Comptroller General has 
noted that formulating an ail-inclusive deftition would be 
impracticable, if not Impossible. B-116795, June l&1954. As stated 
in B-192282,AprillB, 1979, GAO- 

‘has generally avoided a universally applicable legal definition of the tern 
‘obligation,’ and has instead analyzed the n&we of the particular transaction at issue 
to determine whether an obligation has been incurred.” 

At first glance, this passage appears to beg the question. (How can 
you determine whether an obligation has been incurred if you don’t 
first define what an obligation Is?) It is perhaps more accurate to say 
that GAO has defmed “obligation” only in the most general terms, and 
has applied the concept to individual transactions on a case-by-case 
basis. 

The most one finds in the decisions are general statements referring 

to an obligation in such terms as “a definite commitment which 
creates a legal Iiabiity of the Government for the payment of 
appropriated funds for goods and services ordered or received.” 
B-l 16795, June l&1954. See also 21 Comp. Gen. 1162,1163 (1941) 
(circular letter); B-222048, February 10,1987; B-82368, July 20, 
1954; B-24827, April 3, 1942; B-190, June 12, 1939. From the 
earliest days, the Comptroller General has cautioned that the 
obligating of appropriations must be “definite and certain.” .A-5894, 
December 3,1924. 
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Thus, in very general and simplified terms, an “obligation” is some 
action that creates a liability or definite commitment on the part of the 
government to make a disbursement at some later time. 

An advance of funds to a working fund does not in itself serve to 
obligate the funds. See 23 Comp. Gen. 668 (1944); B-180578-O.M., 
September 26, 1978. The same result holds for funds transferred to a 
special “holding account’: established for administrative convenience. 
B-l 18638, November 4, 1974 (appropriations for District of 
Columbia Public Defender Service under control of the Administrative 
Office of the U.S. Courts are not obligated by transfer to a “Judicial 
Trust Fund” established by the Administrative Office). 

The typical question on obligations is framed in terms of when the 
obligation may or must be “recorded,” that is, ofticially charged, 
against the spending agency’s appropriations. Restated, what action is 
necessary or sufficient to create an obligation? This is essential in 
determining what fiscal year to charge, with all the consequences that 
flow from that determination. It is also essential to the broader 
concern of congressional control over the public purse. 

Before proceeding with the specifics, two general points should be 
noted: 

l For appropriations law purposes, the term “obligation” includes both 
matured and unmatured commitments. A matured commitment is a 
legal liability that is currently payable. An unmatured commitment is a 
liability which is not yet payable but for which a definite commitment 
nevertheless exists. For example, a contractual liability to pay for 
goods which have been delivered and accepted has “matured.” The 
liability for monthly rental payments under a lease is largely 
munatured although the legal liability covers the entire rental period. 
Both types of liability are “obligations.” The fact that an unmatured 
liabiity may be subject to a right of cancellation does not negate the 
obligation. A-97205, February 3, 1944, at 9-10. An “unmatured 
liability” as described in this paragraph is different from a “contingent 
liability” as discussed later in this chapter. 

. The obligation takes place when the deftite commitment is made, 
even though the actual payment may not take place until the following 
fmcalyear. 56 Comp. Gen. 351(1977); 23 Comp. Gen. 862 (1944). 
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B. Criteria for 
Recording 
Obligations (31 
U.S.C. g 1501) 

The overrecording and the underrecording of obligations are equally 
improper. Overrecording (recordiug as obligations items which are 
not) is usually done to prevent appropriations from expiring at the 
end of a f=cal year. Underrecording (failing to record legitimate 
obligations) makes it impossible to determine the precise status of the 
appropriation and may result in violating the Antideficiency Act. 
A 1953 decision put it this way: 

“In order to determine the status of appropriations, both from the viewpoint of 
management and the Congress, it is essential that obligations be recorded in the 
accounting records on a factual and consistent basis throughout the Government. 
Only by the following of sound practices in this regard can data on existii 
obligations save to indicate program accomplish”~ents and be related to the amount 
of additional appropriations required.” 32 Camp. Gen. 426,437 (1953). 

The standards for the proper recording of obligations are found in 31 
U.S.C. $ 1501(a), originally enacted as section 1311 of the 
Supplemental Appropriation Act of 1955 (68 Stat. 830). A Sen&e 
committee has described the origin of me statute as follows: 

“Section 1311 of the Supplemental Appropriation Act of 1955 resulted from the 
difficulty encountered by the House Appropriations Committee in obtaining reliable 
figures on obligations from the executive agencies in connection with the budget 
review. It was not uncommon for the committees to receive two or three different sets 
of figures as of the same date. This situation, together with rather vague explanations 
of certain types of obligations particularly in the military department[s], cansed the 
House Committee on Appropriations to institute studies of agency obligating 
p&iCeS. 

. . . . 

“The result of these examinations laid th e f onndation for the committ&s conclusion 
that loose practices bad grown up in varions agencies, particularly in the recording of 
obligations in situations where no real obligation existed, and that by reason of these 
practices the Congress did not have reliable b!for”ution in the form of acclvate 
obligations on which to determine a” agency’s future requirements. To correct this 
situation, the committee, with the cooperation of the General Accounting Office and 
the Bureau of the Budget, developed what has become the statutory criterion by 
which the validity of an obligation is determined. . .“I 

Thus, the primary purpose of 31 U.S.C. 5 1501 is to ensure that 
agencies record only those transactions which meet specified 
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standards for legitiimate obligations. 54 Comp. Gen. 962,964 (1975); 
51 Comp. Gen. 631,633 (1972); B-192036, September 11,1978.‘! 

Subsection (a) of 31 USC. 5 1501 prescribes specific criteria for 
recording obligations. The subsection begins by stating that “[a]n 
amount shall be recorded as an obligation of the United States 
Government only when supported by documentary evidence of. . . .” 
Subsection (a) then goes on to list nine criteria for recording 
obligations. Note that the statute requires “documentary evidence” to 
support the recording in each instance. In one sense, these nine 
criteria taken together may be said to comprise the “defmition” of an 
obligation.g 

If a given transaction does not meet any of the criteria, then it is not a 
proper obligation and may not be recorded as one. Once one of the 
criteria is met, however, the agency not only may but must at that 
point record the transaction as an obligation. Whiie 31 U.S.C. 5 1501 

does not explicitly state that obligations must be recorded as they 
arise or are incurred, it follows logically from an agency’s 
responsibility to comply with the Antideficiency Act. GAO has made the 
point in reports and decisions in various contexts. Q, Substantial 
Understatement of Obligations for Separation Allowances for Foreign 
National Employees, B-179343, October 21, 1974, at 6; ~~~~-75-20, 
February 13,1975, at 3 (letter report); 65 Comp. Gen. 4,6 (1985); 
B-226801, March 2,1988; B-192036, September 11,197s; A-97205, 
February 3, 1944, at 10. 

It is important to emphasize the relationship between the existence of 
an obligation and the act of recording. Recording evidences the 
obligation but does not create it. If a given transac tion is not sufficient 
to constitute a valid obligation, recording it will not make it one. Q, 
B-197274;February 16,1982 (“reservation and notification” letter 
held not to constitute an obligation, act of recording notwithstanding, 
where letter did not impose legal liability on government and 

%ltbough 31 U.S.C. 5 1501 does not expressly apply to the 3ovemment of the Diitrlct of 
Columbia, GAO has expressed the view that the same criteria should be followed. 
R-180678-O.M., September 26,1978. This is because the proper record@ of obligations is the 
otdy way to assure compliance with 31 USC. 5 134 1, a portion of the Antideflclency Act, which 
does expressly apply to the government of the District of Columbia District of Columbia 
Mf-Govemment and Gove~atal Reorganiation Aa (so-called ‘Home Rule” Act), Pub. l,. 
NO. 93.193, B 603(e), 37 Stu. 774,315 (1973). 
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subsequent formation of contract was withhr agency’s control). 
Conversely, failing to record a valid obligation in no way dhninishes 
its validity or affects the fiscal year to which it is properly chargeable. 
u, B-226782, October 20,1987 (letter of intent, executed in F’Y 
1985 and found to constitute a contract, obligated FY 1985 funds, 
notwithstanding agency’s failure to treat it as an obligation); 63 
Comp. Gen. 525 (1984); 38 Comp. Gen. 81,82-83 (1958). 

The precise amount of the government’s liabiity should be recorded 
as the obligation where that amount is known. However, where the 
precise amount is not known at the time the obligation is incurred, the 
obligation should be recorded on the basis of the agency’s best 
estimate. E.g., 56 Comp. Gen. 414,418 (1977) and cases cited 
therein; 21 Comp. Gen. 574 (1941). See also OMB Circular No. A-34, 
$5 22.1,22.2. Where an estimate is used, the basis for the estimate 
must be shown on the obligating document. As more precise data on 
the liability becomes available, the obligation must be periodically 
adjusted. GAO, Policy and Procedures Manual for Guidance of Federal 
Agencies, title 7, 5 3.4.D (1990). 

Retroactive adjustments to recorded obligations, like the initial 
recordings themselves, must be supported by documentary evidence. 
The use of statistical methods to make adjustments “lacks legal 
foundation if the underlying transactions cannot be identified and do 
not support the calculated totals.” GAO report, Financial 
Management: Defense Accounting A&rstments for Stock Fund 
Obligations Are Illegal, GAO/m-87-l (March 11, 1987) at 6; 
B-236940, October 17,1989. 

A related concept is the allocation of obligations for administrative 
expenses (utility costs, computer services, etc.) between or among 
programs funded under separate appropriations. There is no rule or 
formula for this allocation apart from the general prescription that the 
agency must use a supportable methodology. Merely relying on the 
approved budget is not sufficient. See GAO report, Financial 
Management: Improvements Needed in OSMRE’s Method of 
Allocating Obligations, GAo/AFMD-89-89 (July 1989). An agency may 
initially charge common-use items to a single appropriation as long as 
it makes the appropriate adjustments from other benefiting 
appropriations before or as of the end of the fiscal year. 31 U.S.C. 
5 1534. The allocation must be in proportion to the benefit. 70 Comp. 
Gen. 592 (1991). 
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Further procedural guidance may be found in OMB Circular No. A-34 
(Instructions for Budget Execution); the Treasury Financial Manual; 
and GAO’s Policy and Procedures Manual for Guidance of Federal 
Agencies. For the most part, the statutory criteria in 31 U.S.C. 

$1501 (a) reflect standards that had been developed in prior decisions 
of the Comptroller General over the years. See, s, 18 C!omp. Gen. 
363 (1938); 16 Comp. Gen. 37 (1936). The remainder of this section 
wiiI explore the nine specific recording criteria. 

1. Subsection (a)( 1): 
Contracts 

Subsection (a)(l) of 31 U.S.C. 5 1501 establishes minimum 
requirements for recording obligations for contracts. Specitically, 
there must be documentary evidence of- 

‘(1) a binding agreement between an agency and another person (inclwling an 
agency) that is- 

“(A) in witin& in a way and form, and for a purpose authorized by law; and 

‘(B) executed before the end of the period of avaikibili~ for obligation of the 
appropriation or fund used for specitic goods to be delivered, real property to be 
bought or leased, or work or service to be provided.” 

As seen in Chapter 5, the general rule for obligating fiscal year 
appropriations by contract is that the contract imposing the obligation 
must be made within the fiscal year sought to be charged and must 
meet a bona fide need of that fwcaf year. Q, 37 Comp. Gen. 155 
(1957). This discussion will center on the tiig of the obligation 
from the perspective of 31 U.S.C. 9 1501(a)(l). 

Subsection (a)(l) actually imposes several different requirements: 
(1) a binding agreement; (2) in writing; (3) for a purpose authorized 
by law; (4) executed before the expiration of the period of 
.obligationaf availabiity; and (5) a contract calling for specific goods, 
real property, work, or services.. 

a. Binding Agreement While the agreement must be legally bmding (offer, acceptance, 
consideration, made by authorized official), it does not have to be the 
final “deftitized” contract. The legislative history of subsection 
(a)(l) makes this clear. The following excerpt is taken from the 
conference report: 
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“Section 131 l(a)(l) precludes the recording of an obligation unless it is supported 
by documentary evidence of a binding agreement behveen the parties ar, specifwd 
therein. It is not necessay, however, that the binding agreement be the fti formal 
contract on any specified form. The primaty purpose is to require that there be an 
offer and an acceptance imposing IiabIIty on both parties. For example, an 
authorized order by one agency on another agency of the Government, if accepted by 
the latter and meeting the requirement of specificity, etc., is sufficient. Likewise, a 
letter of intent accepted by a contractor, if sufticiently speciIic and deftitive to show 
the purposes and scope of the contract fmally to be executed, would constitute the 
binding agreement required.“’ 

The following passage from 42 Comp. Gen. 733,734 (1963) remains 
a useful general prescription: 

“The question whether Government funds are obligated at any spwific time is 
answerable only in termS of an analysis of written arrangements and conditions 
agreed to by the United States and the party with whom it is dealing. If such analysis 
didoses a legal duty on the part of the United States which constitutes a legal liability 
or which could mature into a legal liability by virtue of actions on the part of the other 
party beyond the control of the United States, an obligation of funds may generzdly be 
stated to exist.” 

In 35 Comp. Gen. 319 (1955) and more recently in 59 Comp. Gen. 
431 (1980), the Comptroller General set forth the factors that must 
be present in order for a bmding agreement to exist for purposes of 
31 U.S.C. 5 1501(a)(l) with respect to contracts awarded under 
competitive procedures: 

1. Each bid must have been in writing. 

2. The acceptance of each bid must have been communicated to the 
bidder in the same manner as the bid was made. If the bid was mailed, 
the contract must have been placed in the mails before the close of the 
fiscal year. If the bid was delivered other than by mail, the contract 
must have been delivered in like manner before the end of the fiscal 
year. 

3. Each contract must have incorporated the terms and conditions of 
the respective bid without qualification. Otherwise, it must be viewed 
as a counteroffer and there would be no binding agreement until 
accepted by the contractor. 

“H.R. Rep. No. 2663,33d Con&, 2d 3ess. 13 (1954), quoted in E-1 18654, A”@st 10,1966. 
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To ihustrate, where the agency notified the successful bidder of the 
award by telephone near the end of FY 1979 but did not mail the 
contract document until FY 1980, there was no valid obligation of FY 
1979 funds. 59 Comp. Gen. 431(1980). See also 35 Comp. Gen. 319 
(1955).5 A document is considered “mailed” when it is placed in the 
custody of the Postal Service (given to postman or dropped in 
mailbox or letter chute in office building); merely delivering the 
document to an agency messenger with instructions to mail it is 
insufficient. 59 Comp. Gen. at 433. 

Similarly, there was no recordable obligation of FY 1960 funds where 
the agency erroneously mailed the notice of award to the wrong 
bidder and did not notify the successful bidder until the first day of FY 
1961.40 Comp. Gen. 147 (1960). 

It is important to note that, in the above cases, the obligation was 
invalid only with respect to the fmcaf year the agency wanted to 
charge. The agency could stii proceed to finalize the obligation but 
would have to charge funds current in the subsequent fiscal year. 59 
Comp. Gen. at 433; 40 Comp. Gen. at 148. 

A mere request for an additional allocation with no indication of 
acceptance does not create a recordable obligation. 39 Comp. Gen. 
829 (1960). Similarly, a work order or purchase order may be 
recorded as an obligation only where it constitutes a bmding 

agreement for specific work or services. 34 Comp. Gen. 459 (1955). 

A “letter of intent” is a preliminary document that may or may not 
constitute an obligation. At one extreme,, it may be nothing more than 
an “agreement to agree” with neither party bound until execution of 
the formal contract. E&, B-201035, February 15, 1984, at 5. At the 
other extreme, it may contain all the elements of a contract, in which 
event it will create binding obligations. The crucial question is 
whether the parties intended to be bound, determinable primarily 
from the language actually used. Saul Bass & Associites v. United 
States, 505 F.2d 1386 (Ct. Cl. 1974). For a good example of a letter 

%Is is a rdatively rare situation in which the early decisions were mmewhat molp Wwal.” 
E.&,A-28439,Aqwt27,1929 (PY 1939 fundsheldobllgatedwherebidsweresoUcitedand 
received and the lowest bid authorized to be accepted during IT 1929 although fomml contract 
not executed until early Fy 1930). The explicit tan.~,qe of 31 USC. P 1501 would preclude this 
result today, althou& we of a prelimbmy letter contract, dixumed later in the text, would at 
least p.dlaUy solve the problem 
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of intent creating contractual obligations, see B-226782, October 20, 
1987. 

A letter of intent which amounts to a contract is also called a “letter 
contract.” In the context of government procurement, it is used most 
commonly when there is insufficient time to prepare and execute the 
full contract before the end of the fiscal year. As indicated in the 
legislative history quoted earlier, a “letter of intent” accepted by the 
contractor may form the basis of an obligation if it is sufficiently 
specifm and definitive to show the purpose and scope of the contract. 
21 Comp. Gen. 574 (1941); B-127518, May 10,1956. Lettersof 
intent should be used “only under conditions of the utmost urgency.” 
33 Comp. Gen. 291,293 (1954). Under the Federal Acquisition 
Regulation, letter contracts may be used- 

“when (1) the Government’s interests demand that the contractor be given a binding 
commitment so that work can start immediately and (2) negotiating a deftitive 
contract is not possible in sufficient time to meet the requirement.” 

FAR, 48 C.F.R. 5 16.603-2(a). 

The amount to be obligated under a letter contract is the 
government’s maximum liability under the letter contract itself, 
without regard to additional obligations anticipated to be included in 
the definitive contract or, restated, the amount necessary to cover 
expenses to be incurred by the contractor prior to execution of the 
defmitive contract. The obligation is recorded against funds available 
for obligation at the time the letter contract is issued. 34 Comp. Gen. 
418,421(1955); B-197274, September 23,1983; B-197274, 
February 16, 1982; B-127518, May 10,1956. See also FAR, 48 C.F.R. 
$5 16.603-2(d) and 16.603-3(a). 

Once the defmitive contract is executed, the government’s liability 
under the letter contract is merged into it. If deftitisation does not 
occur until the following fwcaf year, the definitive contract wiil 
obligate funds of the latter year, usually in the amount of the total 
contract price less an appropriate deduction for obligations under the 
letter contract. B-197274, September 23,1983. In this regard, the 
cited decision states, at page 5: 

“The deftitized contract then supports obligating against the appropriation current 
at the time it is entered into since it is, in fact, a bona tide need of that year. The 
amount of the deftitized contract would ordinarily be the total contract cost less 
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either the actual costs incurred under the letter contract (when known) 01 the amount 
of the maximum legal liability pm&ted by the letter contract (when the actual costs 
cannot be detennined).“e 

Letter contracts should be defmitiied within 180 days. FAR, 48 C.F.R. 
§ 16.603-2(c). Also, letter contracts should not be used to record 
excess obligations as this distorts the agency’s funding picture. See 
GAO report, Contract Pricing: Obligations Exceed Deftitixed Prices 
on Unpriced Contracts, GAO/NSIAD-~~-~~B (May 1986). 

b. Contract “in Writing” Although the binding agreement under 31 U.S.C. 5 1501(a)(l) must be 
“in writing,” the ‘writing” is not necessarily limited to words on a 
piece of paper. The traditional mode of contract execution is to affix 
original handwritten signatures to a document (paper) setting forth 
the contract terms, and thii is likely to remain the norm for the 
foreseeable future. Change is in the winds, however, and traditional 
interpretations are being reassessed in light of advancing computer 
technologies. In 1983, GAO’S legal staff, in an internal memorandum to 
one of GAO’s audit divisions, took note of modem legal trends and 
advised that the “in writing” requirement could be satisfied by 
computer-related media which produce tangible recordings of 
information, such as punch cards, magnetic cards, tapes, or disks. 
B-208863(2)-O.M., May 23,1983. 

Eight years later, the Comptroller General issued his fust formal 
decision on the topic, 71 Comp. Gen. 109 (1991). The National 
Institute of Standards and Technology asked whether federal agencies 
could use certain Electronic Data Interchange (EDI) technologies to 
create valid contractual obligations for purposes of 31 U.S.C. 
5 1501(a). Yes, replied the Comptroller, as long as there are adequate 
safeguards and controls to provide no less certainty and protection of 
the government’s interests as under a “paper and ink” method. The 
decision states: 

We conclude that EDI systems using message authentication codes which follow 
NIST’s Computer Data Authentication Standard (Federal Information Processing 
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Standard (FE’S) 113) [footnote omitted] or digital signatures following NET’s Digital 
Signature Standard, as currently proposed, can produce a form of evidence that is 
acceptable under section 1501.” 

While there may be some room for interpretation as to what 
constitutes a “writing,” the writing, in some acceptable form, must 
exist. Under the plain terms of the statute, an oral agreement may not 
be recorded as an obligation. In United States v. American 
Renaissance Lines, Inc., 494 F.2d 1059 (D.C. Cir. 1974), cert. 
denied, 419 U.S. 1020, the court found that 31 U.S.C. 5 1501(a)(l) 
“establishes virtually a statute of frauds” for the government’ and 
held that neither party can judicially enforce an oral contract in 
violation of the statute. 

However, the Court of Claims and its successor, the Claims Court, 
have taken the position that 31 U.S.C. $,1501(a)(l) does not bar 
recovery “outside of the contract” where sufficient additional facts 
exist for the court to infer the necessary “meeting of minds” (contract 
implied-in-fact). Narva Harris Construction Corp. v. United States, 
574 F.2d 508 (Ct. Cl. 1978); Johns-Manville Corp. v. United States, 
12 Cl. Ct. 1, 19-20 (1987). Cf. Kinsleyv. UnitedStates. F.2d 
187 (Ct. Cl. 1981). In additioE according to the Claims Court, it is 
also possible to have an express oral contract if the required elements 
are present- “mutuality of intent to be bound, definite offer, 
unconditional acceptance, and consideration”-and if the government 
official involved had actual authoritv to bind the eovemment. 
Edwardsv. UnitedStates, 22 Cl. Ct.“411,420 (lg91). 

These would be examples of subsequently imposed liability where the 
agency did not record-and lawfully could not have recorded-an 
obligation when the events giving rise to the liability took place. If a 
contractor received a judgment in this type of situation, the 
obligational impact on the “contracting agency” would depend on 
whether the case was subject to the Contract Disputes Act. If the Act 
applies, the judgment would be payable initially from the permanent 
judgment appropriation (31 U.S.C. 5 1304), to be reimbursed by the 
agency from currently available appropriations. If the Act does not 
apply, the judgment would be paid from the judgment appropriation 

‘A “statute of frauds” is a Law requiring contracts to be in writ@ in order to be enforceable. 
Most, if not aU, states have mne version of such a statute. Strictly spakbq, as the Comptroller 
General has noted, there is no federal statute of frauds. 39 Camp. Gen. 329,331(1960). See 
ah 55 Camp. Gen. 833 (1976). 
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c. Requirement of Specificity 

d. Invalid Award/Unauthorized 
Commitment 

without reimbursement, and there would thus be no obligational 
impact on the agency. 

In B-l 18654, August 10, 1965, GAO concluded that a notice of award 
signed by the contracting officer and issued before the close of the 
fiscal year did not satisfy the requirements of 31 USC. 5 1501(a)(l) 
where it incorporated modifications of the offer as to price and other 
terms which had been agreed to orally during negotiations. The 
reason is that there was no evidence in writing that the contractor had 
agreed to the modifications. GAO conceded, however, that the 
agency’s argument that there was documentary evidence of a binding 
agreement for purposes of section 1501(a)(l) did have some merit. A 
similar issue arose in a 1977 case. While the decision implies (without 
mention of B-l 18654) that an obligation based on an award letter 
which incorporated telephone conversations relating to pricing might 
not be defeated if otherwise sufticient to satisfy 31 U.S.C. § 1501(a)(l), 
the potential defect in any event would not afford a basis for a third 
party (in this case a protesting unsuccessful offeror) to object to the 
contract’s legality. 56 Comp. Gen. 768,775 (1977). 

The statute requires documentary evidence of a binding agreement for 
specific goods or services. An agreement that fails this test is not a 
valid obligation. 

For example, a State Department contract under the Migration and 
Refugee As&stance Program establishing a contingency fund “to 
provide funds for refugee assistance by any means, organization or 
other voluntary agency as determined by the Supervising Offker” did 
not meet the requirement of specificity and therefore was not a valid 
obligation. B-147196,Aprif 5,1965. 

Similarly, a purchase order which lacks a description of the products 
to be provided is not sufficient to create a recordable obligation. 
B-196109, October 23,1979. In the cited decision, a purchase order 
for “regulatory, warning, and guide signs based on information 
supplied” on requisitions to be issued did not validly ob@ate FY 1978 
funds where the requisitions were not sent to the supplier until after 
the close of FY 1978. 

Where a contract award is determined to be invalid, the effect is that 
no binding agreement ever existed as required by 31 U.S.C. 
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§ 1501(a)(l) and therefore there was no valid obligation of funds. 38 
Comp. Gen. 190 (1958); B-157360,August 11, 1965. Under more 
recent authorities discussed in Chapter 5, however, the original 
obligation is not extinguished for alI purposes, and the funds remain 
available post-expiration to fund a valid “replacement contract.” 70 
Comp. Gen. 230 (1991); 68 Comp. Gen. 158 (1988).Where the 
invalidity is determined under a bid protest, which will presumably 
cover most such instances, the extended availability described in the 
GAO decisions is statutorily defined as 90 working days after the final 
ruling on the protest. 31 U.S.C. $ 1558. Thus, cases like 38 Comp. Gen. 
190 must be regarded as modified to this extent. Of course, the 
obligation does not survive post-expiration for anything other than a 
valid replacement contract. 

Where the Comptroller General awards bid preparation costs to a 
successful protester under authority of 31 U.S.C. 5 3554(c), payment 
should be charged to the agency’s procurement appropriations 
current at the time GAO issued its decision. If the amount must be 
verified prior to payment, the agency should record an estimated 
obligation, using GAO’S decision as the obligating document. Upon 
verification, the obligation is acljusttid up or down as necessary, on the 
basis of the documents substantiating the amount. B-199368.4, 
January 19, 1983 (non-decision letter). 

Claims resulting from unauthorized commitments raise obligation 
questions in two general situations. If the circumstances surrounding 
the unauthorized commitment are sufficient to give rise to a contract 
implied-in-fact, it may be possible for the agency to ratify the 
unauthorized act. If the ratification occurs in a subsequent fiscal year, 
the obligation is chargeable to the prior year, i.e., the year in which 
the need presumably arose and the claimant performed. B-208730, 
January 6, 1983. If ratification is not available for whatever reason, 
the only remaining possibility for payment is a quantum meruit 
recovery under a theory of contract implied-in-law. The quantum 
meruit theory permits patient in limited circumstances even in cases 
where there was no valid obligation, for example, where the 
contractor has made partial delivery operating under what he believed 
to be avalid contract. B-118428, September 21,1954. The 
obligational impact is the same as for ratification-payment is 
chargeable tom the fiscal year in which the claimant performed. 
B-210808, May24, 1984; B-207557, July 11,1983. 
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e. Variations in Quantity to Be 
Furnished 

In some types of contracts, the quantity of goods to be furnished or 
services to be performed may vary. The quantity may be indeftite or 
it may be stated in terms of a definite minimum with permissible 
variation. Variations may be at the option of the government or the 
contractor. The obligational treatment of this type of contract 
depends on the exact nature of the contractual liability imposed on 
the government. 

Before proceeding, it is important to define some terms. A 
requirements contract is one in which the government agrees to 
purchase all of its needs for the particular item or service during the 
contract period from the contractor, and the contractor agrees to fill 
all such needs. An indefinite-quantity contract is one in which the 
contractor agrees to supply whatever quantity the government may 
order, within limits, with the govemment,under no obligation to use 
that contractor for alI of its requirements. FAR, 48 C.F.R. $5 16.503(a), 
16.504(a); Mason v. United States, 615 F.2d 1343 (Ct. Cl. 1980); 
Hemet Valley Flying Service Co. v. United States, 7 Cl. Ct. 512, 
515-16 (1985). Under either type of contract, the government orders 
specific quantities from time to time by issuing a document. variously 
termed a-work order, task order, delivery order, etc. 

In a requirements contract, the government must state a realistic and 
good faith estimate of its total anticipated requirements, based on the 
best and most current information available. 48 C.F.R. $16.503(a)(l); 
B-190855, March 31, 1978; B-188426, September 20, 1977. 
Maximum and minimum quantities may be specified but are not 
required. 48 C.F.R. 5 16.503(a)(2); B-226992.2, July 13,1987; 
Unlimited Enterprises, Export-Import, Inc., ASBCA No. 34825,88-3 
BCA li 20,908 (1988). Needs must relate to the contract period. 21 
Comp. Gen. 961,964 (1942). 

If, in the exercise of good faith, the anticipated requirements simply 
do not materialize, the government is not obligated to purchase the 
stated estimate or indeed, if no requirements arise, to place any 
orders with the contractor beyond any required minimum. 
AGS-Genesys Corp., ASBCA No. 35302,89-2 BCA 121,702 (1989); 
World Contractors, Inc., ASBCA No. 20354,75-2 BCA ‘0 11,536 
(1975); 47 Comp. Gen. 365,370 (1968). The contractor assumes the 
risk that non-guaranteed requirements may fall short of expectations, 
and has no claim for a price adjustment if they do. Medart, Inc. v. 
Austin, 967 F.2d 579 (Fed. Cir. 1992); 37 Comp. Gen. 688 (1958). If, 
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however, the government attempts to meet its requirements 
elsewhere, including the development of in-house capability, or if 
failure to place orders with the contractor for valid needs is otherwise 
found to evidence lack of good faith, liability will result. 3, 
Tomcello v. United States, 681 F.Zd 756 (Ct. Cl. 1982); Cleek 
Aviation v. United States, 19 Cl. Ct. 552 (1990); Viioria Transport 
GmbH & Co., ASBCA No. 30371,88-3 BCA li 20,921 (1988); 
California Bus Lines, ASBCA No. 19732,75-2 BCA li 11,601 (1975); 
Henry Angelo & Sons, Inc., ASBCA No. 15082,72-l BCA (9356 
(1972); B-182266, April 1, 1975. 

An indefinite-quantity contract, under current regulations, must 
include a minhnum purchase requirement which must be more than 
nominal. 48 C.F.R. 5 16.504(a). An indefinite-quantity contract without 
a minimum purchase requirement is regarded as ilhrsory and 
unenforceable. It is no contract at all. Mason v. United States, 615 
F.2d at 1346 n.5; Tomcello v. United States, 681 F.2d at 761; 
Modem Systems Technology Corp. v. United States, 24 Cl. Ct. 360 
(1991). Apart from the specified minbnum, the government is free to 
obtain its requirements from other contractors. Government Contract 
Services, Inc., GSBCA No. 8447,88-l BCA 120,255 (1987); Alta - 
Construction Co., PSBCA No. 1395,87-2 BCA 1 19,720 (1987). 

What does ah thii signify from the perspective of obligating 
appropriations? As we noted at the outset, the obligational impact of a 
variable quantity contract depends on exactly what the government 
has bound itself to do. A fairly simple generalization can be deduced 
from the decisions: In a variable quantity contract (requirements or 
indefinite-quantity), any required minimum purchase must be 
obligated when the contract is executed; subsequent obligations occur 
as work orders or delivery orders are placed, and are chargeable to 
the fmcal year in which the order is placed. 

Thus, in a variable quantity contract with no guaranteed minimum-or 
any analogous situation in which there is no liability unless and until 
an order is placed-there would be no recordable obligation at the 
time of award. 63 Comp. Gen. 129 (1983); 60 Comp. Gen. 219 
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(1981); 34 Comp. Gen. 459,462 (1955); B-124901, October 26, 
.I955 (“call contract”).” Obligations are recorded as orders are 
placed. 

The same approach applies to a contract for a fmed quantity in which 
the government reserves an option to purchase an additional quantity. 
The contract price for the fured quantity is an obligation at the time 
the contract is entered into; the reservation of the option ripens into 
an obligation only if and when the government exercises the option. 
19 Comp. Gen. 980 (1940). 

A more recent application of these concepts is B-192036, 
September 11, 1978. The National Park Service entered into a 
construction contract for the development of a national historic site. 
Part of the contract price was a “contingent sum” of $25,000 for 
“Force Account Work,” described in the contract as miscellaneous 
items of a minor nature not included in the bid schedule. No “Force 
Account Work” was to be done except under written orders issued by 
the contracting officer. Since a written order was required for the 
performance of work, no part of the $25,000 could be recorded as an 
obligation unless and until such orders were issued and accepted by 
the contractor. That portion of the master contract itself which 
provided for the Force Account Work was not sufticiently specific to 
create an obligation. 

In a 1955 case, the Army entered into a contract for the procurement 
of lumber. The contract contained a clause permitting a ten-percent 
overshipment or undershipment of the quantity ordered. This type of 
clause was standard in lumber procurement contracts. The 
Comptroller General held that the Army could obligate the amount 
necessary to pay for the maximum quantities deliverable under’the 
contract. 34 Comp. Gen. 596 (1955). Here, the quantity was deftite 
and the government was required to accept the permissible variation. 

In another 1955 case, the General Services Adminiiration~had 
published in the Federal Register an offer to purchase chrome ore up 
to a stated maximum quantity. Formal agreements would not be 
executed until producers made actual tenders of the ore. The program 
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published in the Federal Register was a mere offer to purchase and 
GSA could not obligate funds to cover the total quantity authorized. 
Reason: there was no mutual assent and therefore no binding 
agreement in writing until a producer responded to the offer and a 
formal contract was executed. B-125644, November 21, 1955. 

So-called “level of effort” contracts are conceptually related to the 
“variation in quantity” cases. In one case, the Environmental 
Protection Agency entered into a cost-plus-fured-fee contract for 
various services at an EPA facility. The contractor’s contractual 
obligation was expressed as a “level of effort” in terms of staff-hours. 
The contractor was to provide up to a stated maximum number of 
direct staff-hours, to be applied on the basis of work orders issued 
during the course of the contract. Since the government was obligated 
under the contract to order specific tasks, the contract was 
sufficiently definitive to justify recording the full estimated contract 
amount at the tie of award. B-183184, May 30, 1975. See also 58 
Comp. Gen. 471,474 (1979); B-199422, June 22,198l (non-decision 
letter). 

f. Amount to Be Recorded In the simple firm fmed-price contract, the amount to be recorded 
presents no problem. The contract price is the recordable obligation. 
However, in many types of contracts, the final contract price cannot 
be known at the time of award and an estimate must be recorded. The 
basic principle-record your best estimate, adjusting the obligation up 

or down periodically as more precise information becomes 
available-has already been summarized in our preliminary discussion 
of 31 U.S.C. $ 1501(a). 

Under a fuced-price contract with escalation, price redetermination, or 
incentive provisions, the amount to be obligated initially is the fmed 
price stated in the contract or the target price in the case, for 
example, of a contract with an incentive clause. 34 Comp. Gen. 418 
(1955); B-133170, January 29,1975; B-206283-O.M., February 17, 
1983. Thus, in an incentive contract with a target price of $85 million 
and a ceiling price of $100 million, the proper amount to record 
initially as an obligation is the target price of $85 million. 55 Comp. 
Gen. 812,824 (1976). 

When obligations are recorded based on a target price, the agency 
should establish appropriate safeguards to guard against violations of 
the Antideficiency Act. This usually means the administrative 
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reservation of sufficient funds to cover potential liability. 34 Comp. 
Gen. 418 at 420-21; B-206283-O.M., February 17,1983. 

g. Administrative Approval of 
Payment 

In some cases, the contractual arrangement or related statutory or 
regulatory requirements may provide a process for administrative 
review and approval as a prerequisite to payment. This may or may 
not affect the obligational process, depending on the purpose of the 
review. (The review and approval here refers to a process in addition 
to the normal review and approval of the voucher by a certiig 
officer which is always required.) 

To illustrate, in 46 Comp. Gen. 895 (1967), GAO approved aveterans 
Administration procedure under which charges for fee-basis 
outpatient treatment of eligible veterans would be recorded as 
obligations at the tie VA administratively approved the vouchers. 
Since the review and approval process was necessary to determine 
whether the government should accept liability, no contractual 
obligation arose until that time. See also B-133944, January 31,1958, 
and B-92679, July 24,195O. 

A 1977 case,B-137762.32,JuIy 11, 1977,wiIlfurtheriIIustrate the 
concept. The case concerned a contract between the Internal Revenue 
Service and an informant. Under IRS regulations, there is no liability 
to make payment until IRS has evaluated the worth of the information 
and has assessed and collected any underpaid taxes and penalties. It is 
at this point that an appropriate IRS official determines that a reward 
should be paid and its amount, and it is at this point that a recordable 
obligation arises. 

By way of contrast, the obligation for a court-appointed attorney 
under the Criminal Justice Act occurs at the time of appointment and 
not when the court approves the payment voucher, even though the 
exact amount of the obligation is not determinable until the voucher is 
approved. This is because the government becomes contractually 
liable by the order of appointment, with subsequent court review of 
the voucher intended only to insure the reasonableness of the 
expenses Incurred. Thus, payment must be charged to the fiscal year 
in which the appointment was made. 50 Comp. Gen. 589 (1971). 

h. MIceIIaneous ContractuaI 
Obligations 

The core issue in many of the previously discussed cases has been 
when a given transaction ripens Into a recordable obligation, that is, 
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precisely when the “definite commitment” occurs. Many of the cases 
do not fit neatly into categories. Rather, the answer must be derived 
by analyzing the nature of the contractual or statutory commitments 
in the particular case. 

A 1979 case dealt with a lease arrangement entered into by the Peace 
Corps in Korea. Under a particular type of lease recognized by Korean 
law, the lessee does not make installment rental payments. Instead, 
the lessee makes an initial payment of approximately 50 percent of 
the assessed valuation of the property. At the end of the lease, the 
lessor is required to return the entire initial payment. The lessor 
makes hi profit by investing the initial payment at the local interest 
rate. Since the lease is a binding contractual commitment and since 
the entire amount of the initial payment may not be recoverable for a 
number of reasons, GAO found it improper to treat the initial payment 
as a mere advance or an account receivable (as in the case of travel 
advances) and thus not reflected as an obligation. Rather, the amount 
of the initial payment must be recorded as an obligation chargeable to 
the f=cal year in which the lease is entered into, with subsequent 
returns to be deposited in the Treasury as miscellaneous receipts. 
B-192282, April 18,1979. 

Several cases deal with court-related obligations. For example, the 
obligation for fees of jurors-including retroactive increases 
authorized by 28 USC. $ 1871-occurs at the time the jury service is 
performed. 54 Comp. Gen. 472 (1974). See also 50 Comp. Gen. 589 
(1971), dealing with obligations under the Criminal Justice Act, 
discussed above under “Administrative Approval of Payment.” 

The recording of obligations for land commissioners appointed to 
determine just compensation in land condemnation cases was 
discussed in B-184782, February 26,1976, and 56 Comp. Gen. 414 
(1977). The rules derived from these decisions are as follows: 

l The obligation occurs at the time of appointment and is chargeable to 
the fiscal year of appointment if a specific case is referred to the 
commission in that fiscal year. 

* Pendencyofanactionwillsatisfythe bonafideneedsruleandwillbe 
sufficient to support the obligation even though services are not 
actually performed until the following fiscal year. 

. Appointment of a “continuous” land commission creates no 
obligation until a particular action is referred to it. 
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. An amended court order increasing the compensation of a particular 
commissioner amounts to a new obligation and the fulI compensation 
is chargeable to the appropriation current at the time of the amended 
order. 

* A valid obligation occurs under the above principles even though the 
order of appointment does not expressly charge the costs to the 
United States because, under the Constitution, the costs cannot be 
assessed against the condemnee. 

(Beginning with fiscal year 1978, the appropriation to compensate 
land commissioners was switched from the Justice Department to the 
Judiciary and since then has been a no-year appropriation. We retain 
the above s-ary here to illustrate the analysis and because it may 
have use by analogy In similar situations.) 

i. Interagency Transactions It is not uncommon for federal agencies to provide goods or services 
to other federal agencies. Subsection (a)(l) of 31 U.S.C. 5 1501’ 
expressly applies to interagency contracts. This, however, does not 
embrace all interagency transactions. When an agency obtains goods 
or services from another agency, the obligational treatment of the 
transaction depends on whether or not the order is “required by law” 
to be placed with the other agency. If it is “required by law,” the 
transaction is governed by subsection (a)(3) of 31 U.S.C. 5 1501, 
discussed later in this section. If it is not “required by law,” 
subsection (a)(l) applies. Interagency orders not required by law are 
sometimes termed “voluntary orders.” Thus, except for “required by 
law” situations, the recording criteria are the same whether the 
contract is with a private party or another federal agency. 

(1) Economy Act vs. other authority 

A major source of authority for vohmtary interagency agreements is 
the Economy Act, 31 USC. $1535. An Economy Act 
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agreement-assuming it meets the criteria of subsection (a)(l)-is 
recorded as an obligation the same as any other contract.g However, 
Economy Act agreements are subject to one additional requirement. 
Under 31 U.S.C. 5 1535(d), the period of availability of funds 
transferred pursuant to an Economy Act agreement may not exceed 
the period of availability of the source appropriation. Thus, one-year 
appropriations obligated by an Economy Act agreement must be 
deobligated at the end of the fiscal year charged to the extent that the 
performing agency has not performed or incurred valid obligations 
under the agreement. 39 Comp. Gen. 317 (1959); 34 Comp. Gen. 
418,421-22 (1955). It was, for example, improper for the Library of 
Congress to use annual funds transferred to it under Economy Act 
agreements and unobligated by it prior to the end of the fiscal year to 
provide services in the following fiscal year. Financial Audit: Pirst 
Audit of the Library of Congress Discloses Significant Problems, 
GAO/AFMD-91-13 (August 1991). The reason for this reauirement is to 
prevent the EconomyAct from’being used to extend the obligational 
life of an appropriation beyond that provided by Congress in the 
appropriation act. 31 Comp. Gen. 83,85 (1951). The deobhgation 
requirement of 31 U.S.C. Ij 1535(d) does not apply to obligations 
against no-year appropriations. 39 Comp. Gen. 317,319.(1959). 

Where the agreement is based on some statutory authority other than 
the Economy Act, the recording of the obligation is still governed by 
31 USC. 5 1501(a)(l). However, 31 USC. $ 1535(d) does not apply. 
In this situation, the obligation will remain payable in full from the 
appropriation initially charged, regardless of when performance 
occurs, in the same manner as contractual obligations generally, 
subject, of course, to the bona fide needs rule and to any restrictions 
in the legislation authorizing the agreement. Thus, it is necessary to 
determine the correct statutory authority for any interagency 
agreement in order to apply the proper obligational principles. 

‘The detemdmtion of whether an interagency agreement is ‘biding” for purpaes of recording 
under 31 U.S.C. 5 1501(a)(l) is made in the snme mmerasiftbe contract were with a private 
party-examining precisely what the parties have “committed” themselves to do under the terms 
of the agreement. However, an agreement between two government agencies cannot be legally 
‘enlorced” against a defaulting agency in the sense of compelling performance or obtaining 
damages. Enforcement against mother agency is largely a matter of comity and good faith. 
Thus, the term ‘binding” in tie context of interagency agreements reflects the undem!dngs 
expressed in the agreement without regard to the legal cmweq”e”ce~ (or lack thereoi) of 
non-wrfomlance. 
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The following three cases, involving interagency provision of services, 
will illustrate these principles. 

- Agreement under which funds were transferred from Department of 
Health, Education, and Welfare to Federal Aviation Administration to 
provide training for air traffic control trainees was found authorized 
by Manpower Development and Training Act of 1962 rather than 
Economy Act. Therefore, while initial recording of obligation was 
governed by 31 USC. § 1501(a)(l), funds remained available for 
further obligation by FAA subject to tie limits of Manpower Act 
rather than deobligation requirement of 31 U.S.C. 5 1535(d). 51 Comp. 
Gen. 766 (1972). 

l Agreement entered into in FY 1976 between Administrative Office of 
U.S. Courts and General Services Administration for design and 
implementation of automated payroll system was authorized by 
Federal Property and Adminiitrative Services Act rather than 
Economy Act. Since agreement met requirements of 31 U.S.C. 
§ 1501(a)(l), it was properly recordable as avalid obligation against 
FY 1976 funds and was not subject to 31 U.S.C. 5 1535(d). 55 Comp. 
Gen. 1497 (1976). 

l Army Corps of Engineers entered into agreement with Department of 
Housing and Urban Development to perform flood insurance studies 
pursuant to orders placed by HUD. Since the agreement presumably 
required the Corps to perform as HUD placed the orders, a recordable 
obligation would arise when HUD placed an order under the 
agreement. Since agreement was authorized by National Flood 
Insurance Act rather than Economy Act; funds obligated by order 
would remain obligated even though Corps did not complete 
performance (or contract out for it) untii following iiscal year. 
B-167790, September 22,1977. 

A voluntary interagency order for goods is subject to the same basic 
rules as a voluntary interagency order for services. If the order is 
governed by the Economy Act and otherwise meets the criteria of 31 
U.S.C. 5 1501(a)(l), it is recordable as an obligation when the order is 
placed but is subject to the deobligation requirement of 31 U.S.C. 
$1535(d). If the order is not governed by the Economy Act, it 
constitutes an obligation only to the extent that the performing 
agency has completed the work or has awarded contracts to ffl the 
order. For example, Military Interdepartmental Procurement Requests 
(MIPR) are viewed as authorized by the Economy Act. Therefore, 
while a MIPR may be initially recorded as an obligation under 31 U.S.C. 
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5 1501(a)(l), it is subject to the deobligation requirement of 31 U.S.C. 
3 1535(d) and is thus ultimately chargeable to appropriations current 
when the performing component incurs valid obligations. 59 Comp. 
Gen. 563 (1980); 34 Comp. Gen. 418,422 (1955). 

Regardless of the statutory basis for the agreement, an obligation is 
recordable under subsection (a)(l) only lf the criteria of that 
subsection-binding agreement, sufficiently specific, etc.-are met. 

In B-193005, October 2, 1978, GAO considered the procurement of 
crude oil for the Strategic Petroleum Reserve. Under the Federal 
Property and Administrative Services Act, the General Services 
Administration may procure materials for other federal agencies and 
may delegate this authority. GSA had delegated the authority to 
procure fuel commodities to the Secretary of Defense. Thus, the 
Department of Energy could procure the oil through the Defense Fuel 
Supply Center in a non-Economy Act transaction. An order placed by 
the Department of Energy could be recorded as an obligation under 
31 U.S.C. $1501(a)(l) if it constituted a “binding agreement,” and the 
funds would remain available for contracts awarded by Defense 
beyond the original period of obligational availability.1o This result 
would have been precluded by 31 U.S.C. § 1535(d) had the transaction 
been governed by the Economy Act. An order would constitute a 
binding agreement for recording purposes if accepted by the 
requisitioned agency, or if the requisitioned agency were required to 
perform under the terms of a “master” agreement. 

In 59 Comp. Gen. 602 (1980), GAO considered the procedure by 
which the Bureau of Alcohol, Tobacco, and Firearms ordered “strip 
stamps” from the Bureau of Engraving. (These are the excise tax 
stamps one sees pasted across the caps of liquor bottles.) GAO 
reviewed pertinent legislation and concluded that ATF was not 
“required by law” to procure its strip stamps from the Bureau of 
Engraving. Since individual orderswere not biidmg agreements, it 
was essentially immaterial in one important respect whether the order 
was governed by the Economy Act or some other law; in neither event 
could ATF’s funds remain obligated beyond the last day of a f=cal 

‘%n a subsequent letter to the Senate Commaee an Energy and Natural Resources, the 
Complroller General pointed out that the 1978 decision would not affect the applicabiity of the 
Impoundment Control Act to the Strategic I’etroleum Reserve program since the statutory 
delimition of “deferral” applies to expenditures as weU as obligations. 6400685, December 23, 
1980. 
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year to the extent an order remained unfilled. Funds could be 
considered obligated at the end of a fiscal year only to the extent that 
stamps were printed or in process or that the Bureau of Engraving 
had entered into a contract with a third party to provide them. 

Thus, a voluntary interagency order, whether authorized by the 
Economy Act or some other law, is recordable under 31 U.S.C. 

5 1501(a)(l) only ifit constitutes a binding agreement and meets the 
other criteria of that subsection. If it does, the applicability or 
non-applicability of 31 U.S.C. 5 1535(d) then becomes relevant. Ifit 
does not, the order constitutes an obligation only to the extent the 
performing agency has completed the work or has awarded contracts 
to have it done. In addition to 59 Comp. Gen. 602 and 5193005, see 
39 Comp. Gen. 829 (1960); 34 Comp. Gen. 705,708 (1955); 23 
Comp. Gen. 88 (1943); B-18057%O.M., September 26, 1978. 

Similarly, an order for an item not stocked by the requisitioned agency 
(or, if out of stock, not routinely on order) is not a recordable 
obligation until the requisitioned agency purchases the item or 
executes a contract for it. The reason is that the order isnot a binding 
agreement. It is merely an offer which is accepted by the requisitioned 
agency’s performance. The basic rules in this area were established by 
34 Comp. Gen. 705 (1955). 

(2) Orders from stock 

The obligational treatment of orders for items to be delivered from 
stock of the requisitioned agency derives from 32 Comp. Gen. 436 
(1953). An order for items to be delivered from stock is a recordable 
obligation if (1) it is intended to meet a bona tide need of the fiscal 
year in which the order is placed or to replace stock used in that fiscal 
year,” and (2) the order is firm and complete. To be firm and 
complete, the order must request prompt delivery of specific available 
stock items for a stated consideration and must be accepted by the 
supplying agency in writing. “Available” means on hand or routinely 
on order. However, acceptance is not required for common-use stock 
items which are on hand or on order and will be delivered promptly. 

Page l-26 GAO,OGC-92-13 Appropriatione hW -vOL U 



cbapt.?r 7 
ObL@ation of Approptitions 

Although these rules were developed prior to the enactment of 31 
U.S.C. 5 1501(a)(l), they continue to govern the recording of 
obligations under that statute. 34 Comp. Gen. 705 (1955); 34 Comp. 
Gen. 418,422 (1955). Materials which are specially created for a 
particular purpose are not “stock.” 44 Comp. Gen. 695 (1965). 

(3) Project orders 

“Project orders” are authorized by 41 U.S.C. 5 23, which provides: 

“All orders or contracts for work or material or for the manufacture of material 

pertain& to approved projects heretofore or hereafter placed with 

Government-owned establishments shall be considered as obligations in the same 

manner as provided for similar orders or contracts placed with commercial 

manufacturers or private contractors, and the appropriations shall remain available 

for the payment of the obligations so created as in the case of contra& or orders with 

commercial manufactwen or private contractoI3.“‘~ 

This statute, derived from earlier appropriation act provisions 
appearing shortly after World War I, applies only to the military 
departments, although the orders may be placed with any 
“Government-owned establishment.” B-95760, June 27, 1950.13 
Precisely why the statute was enacted is not clear. Some discussion of 
its origins may be found in 26 Comp. Dec. 1022 (1920). The Coast 
Guard has virtually identical authority in 14 U.S.C. 5 151. 

A project order is a valid and recordable obligation when the order is 
issued and accepted, regardless of the fact that performance may not 
be accomplished until after the expiration of the fLscal year. 1 Comp. 
Gen. 175 (1921); B-135037-O.M., June 19,195s. The statute does 
not, however, authorize the use of the appropriations so obligated for 
the purpose of replenishing stock used in connection with the order. 
A-25603, May 15,1929. The requirement of specificity applies to 
project orders the same as any other recordable obligations under 31 
U.S.C. 8 1501(a)(l). B-126405, May21, 1957. 

‘%be tern ‘approved pm&t+” as wed in 41 U.S.C. 8 23, has no special meaning. It refers 
simply to ‘pmjecta that have ken approved by officials having legal authori@ to do so.” 
5171049-O.M., February 1.7,1972. cf. 26 Camp. Dec. 1022,1023-24 (1320). 

‘%e ratlonak of EL96760 is not clearly stated. The provision rust appeared as permanent 
authority in the Army’s FY 1921 appropriation (41 Stat. 975). Had it been intended to apply to 
all agencies, it would not have been necessary to repeat it for the Navy in 1922 (43 Stat. 812) 
and the Coast Guard in 1943 (56 Stat. 338). 
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Since a project order is not an Economy Act transaction, the 
deobligation requirement of 31 USC. § 1535(d) does not apply. 34 
Comp. Gen. 418,422 (1955). See also 16 Comp. Gen. 752 (1937). 
Also, unlike the Economy Act, 41 u.S.C. 3 23 does not authorize 
advance payment. Thus, advance payment for project orders is not 
authorized unless permitted by some other statute. B-95760, June 27, 
1950. 

2. Subsection (a)(2): Loans Under 31 U.S.C. § 1501(a)(2), a recordable obligation exists when 
there is documentary evidence of “a loan agreement showing the 
amount and terms of repayment.” 

A loan agreement is essentially contractual in nature. Thus, to have a 
valid obligation, there must be a proposal by one party and an 
acceptance by another. Approval of the loan application must be 
communicated to the applicant within the fiscal year sought to be 
charged, and there must be documentaryevidence of that 
communication. B-159999-O.M., March 16, 1967. Where a loan 
application is made in one fiscal year and approval is not 
conununicated to the applicant until the following frscai year, the 
obligation is chargeable to the later year. I$; B-159999-O.M., 
December 14,1966. 

Telegraphic notification of approval of a loan application where the 
amount of the loan and terms of repayment are thereby agreed upon 
is legally acceptable. B-159999-O.M., December 14,1966. 

To support a recordable obligation under subsection (a)(2), the 
agreement must be sufticiently definite and specific, just as in the case 
of subsection (a)(l) obligations. To illustrate, the United States and 
the government of Brazil entered into a loan agreement in 1964. As a 
condition precedent to any disbursement under the agreement, Brazil 
was to furnish a statement covering utilization of the funds. The funds 
were to be used for various economic and social development projects 
*as may, from time to time, be agreed upon in writing” by the 
governments of the United States and Brazil. While the loan 
agreement constituted a valid binding contract, it was not sufficiently 
deftite or specific to validly obligate FY 1964 funds. The basic 
agreement was littie more than an “agreement to agree,” and an 
obligation of funds could arise only when a parkxlar “utilization 
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statement” was submitted and approved. B-155708O.M., April 26, 
1965. 

Prior to fiscal year 1992, the amount to be recorded in the case of a 
loan was quite simple-the face amount of the loan. From the 
budgetary perspective, this was undesirable because the obligation 
was indistinguishable from any other cash outlay. By disregarding at 
the obligational stage the fact that loans are supposed to be repaid, 
this treatment did not reflect the true cost to the government of direct 
loan programs. Congress addressed the situation in the Federal Credit 
Reform Act of 1990, enacted as section 13201 of the Omnibus Budget 
Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388, 
1388609, and codified at 2 U.S.C. $5 661-661f (Supp. III 1991). The 
general approach of the FCFtA is to require the advance provision of 
budget authority to cover the subsidy portion of direct loans (m 
recognition of the fact that not all loans are repaid), with the 
non-subsidy portion (the portion expected to be repaid) financed 
through borrowings from the Treasury. The Office of Management 
and Budget has issued detailed implementing instructions in OMJ3 

Circular No. A-34, Part VI (1991). The FCRA applies to new direct loan 
obligations incurred on or after October 1,199l. 

FCRA defines “direct loan” as “a disbursement of funds by the 
Government to a non-Federal borrower under a contract that requires 
the repayment of such funds with or without interest.” 2 U.S.C. 

$661a(l). A direct loan obligation is “abmdmg agreement by a 
Federal agency to make a direct loan when specified conditions are 
fulfdled by the borrower.” Id. $661a(2). The “cost” of a direct loan is 
the estimated long-term cost to the government, taking into 
consideration disbursements and repayments, calculated on a net 
present value basis at the time of disbursement. Id, § 661a(5). 

Unless otherwise provided by statute, new direct loan obligations may 
be incurred only to the extent that budget authority to cover their 
costs is provided in advance. &I 9 661c(b). Under this provision, the 
typical appropriation will include both an appropriation of budget 
authority for the subsidy costs and a program ceiling (total face 
amount of loans supportable by the cost appropriation). The 
appropriation is made to a “program account.” When a direct loan 
obligation is incurred, its cost is obligated against the program 
account. The actual financing is done through a revolving, non-budget 
“financing account.” Loan repayments are credited to the fmsncing 
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account. See generally OMB Circular No. A-34, $62.6. The 
overobligation or overexpenditure of.either the loan subsidy or the 
credit level supportable by the enacted subsidy violates the 
Antideficiency Act. Id. 5 63.2. 

3. Subsection (a)(3): The Mid standard for recording obligations, 31 U&C. § 1501(a)(3), is 
Interagenw Orders 
Req&ed by Law 

“an order required by law to be placed with [a federal] agency.” 

Subsection (a)(3) means exactly what it says. An order placed with 
another government agency is recordable under this subsection only if 
it is required by statute or statutory reguiation to be placed with the 
other agency. The subsection does not apply to orders which are 
merely authorized rather than required. 34 Comp. Gen. 705 (1955). 

An order required by law to be placed with another agency is not an 
Economy Act transaction. Therefore, the deobligation requirement of 
31 USC. § 1535(d) does not apply. 35 Comp. Gen. 3,5 (1955). 

The fact that the work will be performed in the next fmcal year does 
not defeat the obligation aslong as the bona fide need test is met. 59 
Comp. Gen. 386 (1980); 35 Comp. Gen. 3 (1955). Also, the fact that 
the work is to be accomplished and reimbursement made through use 
of a revolving fund is immaterial. 35 Comp. Gen. 3 (1955); 34 Comp. 
Gen. 705 (1955). 

A common example of “orders required by law” is printing and 
blinding to be done by the Government Printing Office. The rule is that 
a requisition for printing services may be recorded as an obligation 
when placed if (1) there is a present need for the printing, and (2) the 
requisition is accompanied by copy or specifications sufficient for 
GPO to proceed with the job. 

Thus, a requisition by the Commission on Fine Arts for the printing of 
“Sixteenth Street Architecture, Volume I” placed with GPO in FY 1977 
and accompanied by manuscript and specifications obligated FY 1977 
funds and was chargeable in its entirety to FY 1977, notwithstanding 
that the printing would be done in the following f=cal year. 59 Comp. 
Gen. 386 (1980). However, a requisition for U.S. Travel Service sales 
promotional literature placed with GPO near the end of FY 1964 did 
not obligate FY 1964 funds where no copy or manuscript was 
furnished to GPO untii FY 1965.44 Comp. Gen. 695 (1965). For other 
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printing cases illustrating these rules, see 29 Comp. Gen. 489 (1950); 
23 Comp. Gen. 82 (1943);B-154277, June 5, 1964; B-123964, 
August 23,1955; B-114619, April 17,1953; B-50663, June 30,1945; 
B-35807, August 10, 1943; B-35967, August 4, 1943; B-34888, 
June 21,1943. 

An agency may use a printing estimate furnished by GPO to establish 
the level of funds to be obligated pending receipt of a bill reflecting 
actual cost. However, the printing estimate alone, even ifwritten, 
unaccompanied by the placement of an order, is not sufficient to 
create a valid and recordable obligation. B-182081, January 26, 1977, 
affirmed in B-182081, February 14,1979. In the cited decision, there 
was no valid obligation before the ordering commission went out of 
existence and its appropriations ceased to be available for further 
obligation. Therefore, there was no appropriation available to 
reimburse GPO for work done under the invalid purported obligation. 

GPO is required by law to print certain congressional materials such 
as the Congressional Record, and receives a “Printing and Binding” 
appropriation for this purpose. For such items where no further 
request or authorization is required, a copy of the basic law 
authorizing the printing plus a copy of the appropriation constitute 
the obligating documents. B-123964, August 23,1955. 

Another common “order required by law” situation is building 
alteration, management, and related services to be performed by the 
General Services Administration. For example, a job order by the 
Social Security Administration for building repairs validly obligated 
funds of the fiscal year in which the order was placed, by virtue of 
subsection (a)(3), notwithstanding that GSA was unable to perform the 
work until the following fiscal year. 35 Comp. Gen. 3 (1955). See also 
B-158374, February 21, 1966. However, thii result assumes 
compliance with the bona tide need concept. Thus, an agreement for 
work incident to the relocation of Federal Power Commission 
employees placed in FY 1971 did not validly obligate FY 1971 funds 
where it was clear that the relocation was not required to, and would 
not, take place, nor would the space in question be made tenantable, 
until the following fiscal year. B-95136-O.M., August 11,1972. Orders 
placed with GSA are further discussed in 34 Comp. Gen. 705 (1955). 

As noted earlier, GAO has expressed the view that the recording 
criteria of 31 USE. § 1501(a) should be followed in evaluating 
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obligations of the government of the District of Columbia. Thus, 
orders by a department of the D.C. government for repairs and 
improvements which are required by statute or statutory regulation to 
be placed with the D.C. Department of General Services and 
pelformed through use of the Repairs and Improvements Working 
Fund create v&d obligations when the orders are placed. 
B-180578-O.M., September 26,197s. 

4. Subsection (a)(4): The fourth recording standard in 31 U.S.C. 5 1501(a) is- 

Orders Without Advertising 
‘an order issued under a law authorizing purchases without advertisi~@ (A) when 
necessary because of a public exigency; (B) for perishable subsistence supplies; or 
(C) within specific monetary Emits.” 

Subsection (a)(4) is limited to statutorily authorized purchases 
without advertising in the three situations,specified. The subsection 
must be self-explanatory as there appear to be no Comptroller 
General decisions under it. 

5. Subsection (a)(5): 
Grants and Subsidies 

In the case of federal assistance program funds, 31 U.S.C. 5 1501(a)(5) 
requires that the obligation be supported by documentary evidence of 
a grant or subsidy payable: 

‘(A) from appropriations made for payment of, or contributions to, amounts required 
to be paid in specific amounts fured by law or under formulas prescribed by law; 

a. Grants 

‘(C) under plans approved consistent with and authorized by law.” 

In order to properly obligate an appropriation for an assistance 
program, some action creating a deftite liability against the 
appropriation must occur during the period of the obligational 
availability of the appropriation. In the case of grants, the obligating 
action will usually be the execution of a grant agreement. The. 
particular document will vary and may be in the form of an agency’s 
approval of a grant application or a letter of commitment. See 39 
Comp. Gen. 317 (19.59); 37 Comp. Gen. 861,863 (1958); 31 Comp. 
Gen. 608 (1952); B-128190, June 2,195s; B114868.01-O.M., 
March 17,1976. 
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In this connection, GAO’s Accounting Principles and Standards state: 

“Accounting for a federal assistance award begins with the execution of an agreement 

or the approval of an application or similar document in which the amount and 

purposes of the grant, the performance periods, the obligations of the parties to the 

award, and other terms are set out. A legal obli@ion to disburse the assIstawe funds, 

in accordance with the terms of the agreement, generally occurs with an executed 

agreement or an approved apptication or simik document.“” 

As a general proposition, four requirements must be met to properly 
obligate assistance funds: 

l There must be some action to establish a firm commitment on the part 
of the United States. 

- The commitment must be unconditional on the part of the United 
States. & 50 Comp. Gen. 857,862 (1971). 

l There must be documentary evidence of the commitment. Champaign 
County v. Law Enforcement Assistance Administration, 611 F.2d 
1200 (7th Cir. 1979) (court refused to regard documentation 
requirement as “form over substance”); B-126372, September 18, 
1956. 

l The award terms must be communicated to the official grantee, and 
where the grantee is required to comply with certain prerequisites, 
such as putting up matching funds, it must also be accepted by the 
grantee during the period of availability of the grant funds. 

An ihustration of this latter requirement is B-220527, December 16, 
1985. The Economic Development Adminktration made an “offer of 
grant” to a Connecticut municipality which would have required a 
substantial outlay of funds by the municipality. The offer was 
accepted by a town official who had no authority to accept the grant. 
By its own municipal ordinance, only the town council could accept a 
grant offer. By the tie the town marshalled the resources to fulfrh its 
obligations under the grant and the unauthorized acceptance was 
ratitied by the town council, the funds had expired for obligational 
purposes. GAO held that no valid grant obligation on the part of the 
government had ever been made. See also B-164990, Januaty 10, 
1969, finding an attempted obligation invalid where the program 
legislation required approval of a proposed grant by the state 

“GAO Policy and F’mcedures Manual for Guidance of Pederal Agencies, Title 2, Appendix I, 
0 GlO, para .03 (1984). 
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governor and he had not yet agreed, even though the award 
instruments had already been executed. 

Once the appropriation has been properly obligated, performance and 
the actual disbursement of funds may carry over beyond the period of 
obligational availability. 31 Comp. Gen. 608,610 (1952); 20 Comp. 
Gen. 370 (1941); B-37609, November 15,1943; 524827,April3, 
1942; B-124374-O.M., January26,1956. 

Applying the above principles, the Comptroller General found that a 
document entitled “Approval and Award of Grant” used by the 
Economic Development Administration was sufficient for recording 
grant obligations under the local public works program because it 
“reflects the Administration’s acceptance of a grant application; 
specifies the project approved and the amount of funding; and 
imposes a deadline for affiiation by the grantee.” B-126652, 
August 30,1977. 

If the above requirements are not met, then the appropriation is not 
validly obligated. Thus, the Comptroller General found an attempted 
obligation invalid in B-164990, September 6,1968, where the grantee 
corporation was not in existence when the obligation was recorded. 
Also, the relevant program legislation must be examined to see if 
there are any additional requirements. 

The preceding cases mostly involve obligations evidenced by the 
issuance of an award instrument. Questions may also arise over 
exactly when an obligation “fmed by law” or under a required plan 
takes place. For example, under the Medicaid program, the obligation 
occurs under a state plan when an entitlement is created in favor of 
the state. This happens when a covered medical service is provided. 
See B-164031(3).150, September 5,1979. 

Also, where an agency is required to allocate funds to states on the 
basis of a statutory formula, the formula establishes the obligation to 
each recipient rather than the agency’s allocation since, if the 
allocation is erroneous, the agency must adjust the amounts paid each 
recipient. See 41 Comp. Gen. 16 (1961); B-164031(3).150, 
September 5,1979. In this type of situation, the obligation occurs by 
operation of law, even though there may have been no formal 
recording. A decision discussing this concept in the context of the Job 
Training Partnership Act is 63 Comp. Gen. 525 (1984). For a 
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b. Subsidies 

discussion of obligation and deobligation of funds under the now 
defunct Comprehensive Employment and Training Act (the 
predecessor of the Job Training Partnership Act) in the context of the 
Impoundment Control Act, see B-200685, April 27,198l. 

The rules for deobligation and reobligation of assistance funds are the 
same as for appropriated funds generally. Program legislation in a 
given case may, of course, provide for different treatment. For 
example, B-211323, January 3,1984, considered a provision of the 
Public Works and Economic Development Act of 1965 under which 
funds apportioned to states remained available to the state until 
expended. Under that particular provision, funds deobligated as the 
result of a cost underrun could be reobligated by the state, without 
fmcal year limitation, for purposes within the scope of the program 
statute. 

There have been relatively few cases dealing with the obligational 
treatment of subsidies, although the principles should parallel those 
for grants since they both derive from subsection (a)(5). In one case, 
GAO considered legislation authorizing the former Federal Home Loan 
Bank Board to make “interest adjustment” payments to member 
banks. The payments were designed to a&rst the effective rates of 
interest charged by member banks on short- and long-term 
borrowing, the objective being to stimulate residential construction 
for low- and middle-income families. Funds were appropriated to the 
Board for this purpose on a fiscal year basis. GAO concluded that an 
obligation arose for purposes of 31 USC. 5 1501(a)(5) when a Federal 
Home Loan Bank made a firm and unconditional commitment in 
writing to a member institution, provided that the commitment letter 
included a reasonable expiration date. The funds would have to be 
deobligated to the extent that a member institution failed to execute 
loans prior to the specified expiration date. 50 Comp. Gen. 857 
(1971). 

In 65 Comp. Gen. 4 (1985), GAO advised the Department of Education 
that mandatory interest subsidies under the Guaranteed Student Loan 
Program should be recorded as obligations on a “best estimate” basis 
as they arise, even if the recordings would exceed available budgetary 
resources. Since the subsidies are not discretionary obligations but 
are imposed by law, there would be no Antideficiency Act violation. 
The decision overruled an earlier case (B-126372, September 18, 
1956) which had held that the recording of obligations for mail rate 
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subsidies to air carriers could be deferred until the time of payment. 
65 Comp. Gen. at 8 n.3. 

In 64 Comp. Gen. 410 (1985), GAO considered obligations by the, 
Department of Housing and Urban Development for operating 
subsidies to state public housing authorities for low-income housing 
projects. Under the governing statute and regulations, the amount of 
the subsidy was determined upon HUD’S approval of the state’s annual 
operating budget, although the basic commitment stemmed from an 
annual contribution contract. HUD’S practice, primarily for states 
whose fiscal year coincides with that of the federal government, was 
to record the obligation on the basis of an estimate, issued in a letter 
of intent. GAO found this to be legally permissible, but cautioned that 
HUD was required to adjust the obligation up or down once it 
approved the operating budget. 

A 1983 decision, B-212145, September 27,1983, discusses the use of 
estimates subject to subsequent adjustment for the recording of 
obligations under the Payments in Lieu of Taxes Act, 31 U.S.C. 

$5 6901-6906. 

Prom the perspective of the recording of obligations, these two 
decisions-64 Comp. Gen. 410 and B-212145~are simply 
applications of the general principle, previously noted, that best 
estimates should be recorded when more precise information is not 
available, subject to later adjustment. 

6. Subsection (a)(6): 
Pending Litigation 

The sixth standard for recording obligations is “a liabiity that may 
result from pending litigation.” 31 U.S.C. $1501(a)(6). 

Despite its seemingly broad language, subsection (a)(6) has very 
limited application. Most judgments against the United States are paid 
from a permanent indefinite appropriation, 31 USC. 5 1304, covered 
in detail in Chapter 14. Accordingly, since the expenditure of agency 
funds is not involved, judgments payable under 31 U.S.C. 5 1304 have 
no obligational impact on the respondent agency. 

Not ah judgments against the United States are paid from the 
permanent judgment appropriation. Several types are payable from 
agency funds. However, the mere fact that a judgment is payable from 
agency funds does not make it subject to subsection (a)(6). Thus far, 
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the Comptroller General has applied subsection (a)(6) in only two 
situations-land condemnation (35 Comp. Gen. 185 (1955)) and 
certain impoundment litigation (54 Comp. Gen. 962 (1975)). 

In land condemnation proceedings, the appropriation is obligated 
when the request is made to the Attorney General to institute the 
proceedings. 34 Comp. Gen. 418,423 (1955); 34 Comp. Gen. 67 
(1954); 17 Comp. Gen. 664 (1938); 4 Comp. Gen. 206 (1924). 

As stated in 35 Comp. Gen. 185,187, subsedtion (a)(6) requires 
recording an obligation in cases where the government is definitely 
liable for the payment of money out of available appropriations and 
the pending litigation is for the purpose of determining the amount of 
the government’s liability. Thus, for judgments payable from agency 
appropriations in other than land condemnation and impoundment 
cases, the standard of 35 Comp. Gen. 185 should be applied to 
determine whether an obligation must be recorded. 

In cases where a judgment will be payable from agency funds but 
recording is not required, 35 Comp. Gen. 185 suggested that the 
agency should nevertheless administratively reserve sufficient funds 
to cover the contingent liability to avoid a possible violation of the 
Antideficiency Act. rd. at 187. While the administrative reservation 
may still be a good idea for other reasons, the majority of more recent 
cases (cited and s ummarized in Chapter 6 under the heading 
Intent/Factors Beyond Agency Control) have taken the position that 
overobhgations resulting from court-ordered payments do not violate 
the Antideficiency Act. 

It should be apparent that the preceding discussion applies to money 
judgments-judgments directing the payment of money. In some types 
of litigation, a court may order an agency to take some specific action. 
while compliance will result in the expenditure of agency funds, this 
type of judgment is not within the scope of 35 Comp. Gen. 185. While 
we have found no cases, it seems clear from the application of 31’ 
USC. 5 1501(a) in other contents that no recordable obligation would 
arise while this type of litigation is still “pending.” 
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7. Subsection (a)(7): Under 31 U.S.C. $ 1501(a)(7), obligations are recordable when 
Employment and Travel supported by documentary evidence of “employment or services of 

persons or expenses of travel under law.” This subsection covers a 
variety of loosely related obligations. 

a. Wages, Sakuies, Annual 
Leave 

Salaries of government employees, as well as related items that flow 
from those salary entitlements such as retirement fund contributions, 
are obligations at the time the salaries are earned, that is, when the 
services are rendered. 24 Comp. Gen. 676,678 (1945)‘” For 
example, in 38 Comp. Gen. 316 (1958) the Commerce Department 
wanted to treat the salaries of employees performing administrative 
and engineering services on highway construction projects as part of 
the construction contract costs. Under this procedure, the anticipated 
expenses of the employees, salaries included, would be recorded as an 
obligation at the time a contract was awarded. However, the 
Comptroller General held that this would not constitute a valid 
obligation under 31 U.S.C. $ 1501. The employee expenses were not 
part of the contract costs and could not be obligated before the 
services were performed. 

Subsection (a)(7) is not limited to permanent federal employees. It 
applies as well to persons employed in other capacities, such as 
temporary or intermittent employees or persons employed under a 
personal services contract. In Kinzley v. United States, 661 F.2d 187 
(Ct. Cl. 1981), for example, the court foundvarious agency 
correspondence sufficient compliance with subsection (a)(7) to 
permit a clahn for compensation for services rendered ss a project 
coordinator. Unlike subsection (a)(l), the court pointed out, 
subsection (a)(7) does not,require a binding agreement in writing 
between the parties, but only documentary evidence of “employment 
or services of persons.” JrJ at 191. 

For persons compensated on an actual expense basis, it may be 
necessary to record the obligation as an estimate, to be adjusted when 
the services are sctuahy performed. Documentation requirements to 
support the obligation or subsequent claims are up to the agency. 
Q, B-217475, December 24,1986. 

‘%e Federal Labor Relations AuthariW has also applkd this principle in evalmdng the 
W@abilitY Of various union proposals. See Fort Knox Teachers Ass’,, and Board of Education, 
27 F.L.RA. 203 PO. 34,1937); Fort Knox Teachers A&n and Fort Knox Dependent Schools, 
26 F.L.RA. 934 (No. 108, 1997). 
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When a pay increase is granted to wage board employees, the 
effective date of the increase is governed by 5 USC. 5 5344. This 
effective date determines the government’s liability to pay the 
additional compensation. Therefore, the increase is chargeable to 
appropriations currently available for payment of the wages for the 
period to which the increases apply. 39 Comp. Gen. 422 (1959). This 
is true regardless of the fact that appropriations may be insufticient to 
discharge the obligation and the agency may not yet have had time to 
obtain a supplemental appropriation. The obligation in this situation is 
considered “authorized by law” and therefore does not violate the 
Antideficiency Act. y. at 426. 

Amud leave status “is synonymous with a work or duty status.” 25 
Comp. Gen. 687 (1946). As such, annual leave obligates 
appropriations current at the time the leave is taken. f$; 50 Comp. 
Gen. 863,865 (1971); 17 Comp. Gen. 641(1938). Aseparate 
obligation for annual leave is necessary only when it becomes due and 
payable as terminal leave. OMB Circular No. A-34, B 23.2. Except for 
employees paid from revolving funds (25 Comp. Gen. 687 (1946)), or 
where there is some statutory indication to the contrary (B-70247, 
January 9,1948), the obligation for terminal leave is recorded against 
appropriations for the fiscal year covering the employee’s last day of 
active service. 25 Comp. Gen. 687,688 (1946); 24 Comp. Gen. 578, 
583 (1945). 

Bonuses such as performance awards or incentive awards obligate 
appropriations current at the tie the awards are made. Thus, for 
example, where performance awards to Senior Executive Service 
ofticials under 5 USC. 3 5384 were made in FY 1982 but actual 
payment had to be split between FI 1982 and FY 1983 to stay within 
statutory compensation ceilings, the entire amount of the awards 
remained chargeable to FY 1982 funds. 64 Comp. Gen. 114,115 n.2 
(1984). The same principle would apply to other types of 
discretionary payments; the admmistrative determination creates the 
obligation. u, B-80060, September 30,1948. 

Employees terminated by a reduction in force (RIF) are entitled by 
statute to severance pay. Severance pay is obligated on a pay period 
by pay period basis. Thus, where a RIF occurs near the end of a fiscal 
year and severance payments will extend into the following fmcal year, 
it is improper to charge the entire amount of severance pay to the 
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fiscal year in which the RIF occurs. B-200170, July 28,198l; OMB 
Circular No. A-34, $ 23.2.18 

GAO reached a different result in B-200170, September 24, 1982. The 
United States Metric Board was scheduled to terminate its existence 
on September 30,1982. Legislative history indicated that the Board’s 
FY 1982 appropriation was intended to include severance pay, and no 
appropriations had been requested for FY 1983. Under these 
circumstances, severance payments to be made in FY 1983 were held 
chargeable to the FY 1982 appropriation. A contrary result would have 
meant that the FY 1982 funds would expire, and Congress would have 
had to appropriate the same funds again for FY 1983. 

b. Compensation Plans in 
Foreign Countries 

By statute, the State Department is required to establish 
compensation plans for foreign national employees of the Foreign 
Service in foreign countries. The plans are to be “based upon 
prevailing wage rates and compensation practices . . . for 
corresponding types of positions in the locality of employment,” to 
the extent consistent with the public interest. 22 U.S.C. 5 3968(a)(l). 

Under subsection (b) of 22 &XC. Q 3968, other government agencies 
are authorized to administer foreign national employee compensation 
programs in accordance with the applicable provisions of the Foreign 
Service Act. This provision, for example, authorized the Defense 
Department to establish a pension and fife insurance program for 
foreign national employees in Bermuda, provided that it corresponded 
to prevailing local practice. 40 Comp. Gen. 650 (1961). 

Subsection (c) of 22 U.S.C. B 3968 authorizes the Secretary of State to 
prescribe regulations for local compensation plans applicable to ah 
federal agencies. To the extent this authority is not exercised, 
however, the statute does not otherwise require that a plan 
established by another agency conform to the State Department’s 
plan. An agency establishing a local plan should, to the extent not 
regulated by State, coordinate with other agencies operating in the 
locality. 40 Comp. Gen. at 652. (As a practical matter, two agencies 
operating in the same locality should not develop substantially 
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c. Training 

different plans, assuming both legitimately reflect prevailing local 
practice.) 

To the extent the authority of 22 USC. 5 3968 is exercised in a given 
country, the obligational treatment of various elements of 
compensation may vary from what would otherwise be required. For 
example, Colombian law provides for the advance payment of accrued 
severance pay to help the employee purchase or make improvements 
on a home. Thus, under a compensation plan for foreign national 
employees in Colombia, severance pay would be recorded as an 
obligation against the fwcal year appropriation current at the thne of 
accrual. B-192511, February 5,1979. 

While 22 U.S.C. 5 3968 authorizes compensation plans based on local 
practice, it does not permit automatic disregard of ah other laws of 
the United States. Thus, under the Colombian severance pay program 
noted above, if the employee subsequently is terminated for cause or 
otherwise loses eligibiity, the agency must proceed with collection 
action under the Federal Claims Collection Act, local practice to the 
contrary notwithstanding. B-192511, June 8,1979. Shnilarly, accrued 
severance pay retains its status as United States funds up to actual 
disbursement and is therefore subject to applicable fmcal and fund 
control requirements. B-199722, September 15,198l (severance pay 
plan in Jordan). 

In several foreign countries, foreign nationals employed by the United 
States are entitled to be paid a “separation allowance” when they 
resign, retie, or are otherwise separated through no fault of their 
own. The allowance is based on length of service, rate of pay at time 
of separation, and type of separation. Unlike severance pay for federal 
employees, these separation allowances represent binding 
commitments which accrue during the period of employment. As 
such, they should be recorded as obligations when they are earned 
rather than when they are paid. FGMSD-76-25, October 17,1975; 
FGM.W-75-20, February 13,1975; Substantial Understatements of 
Obligations for Separation Allowances for Foreign National 
Employees, B-179343, October 21,1974. (These three items are GAO 
reports, the first two being untitled letter reports.) 

The obligation for training frequently stems from a services contract 
and to that extent is recordable under subsection (a)(l) rather than 
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subsection (a)(7). The rules for training obligations are summarized 
in Chapter 5, Section B.5. 

d. Uniform Allowance The Federal Employees Uniform Act, 5 U.S.C. $5901, authorizes a 
uniform allowance for each employee required by statute or 
regulation to wear a uniform. The agency may furnish the uniform or 
pay a cash allowance. Where an agency elects to pay an allowance, the 
obligation arises when the employee incurs the expense and becomes 
entitled to reimbursement. Thus, the appropriation chargeable is the 
one currently available at the time the employee makes the 
expenditure or incurs the debt. 38 Comp. Gen. Bl(l958). 

e. Travel Expenses 17 The obligation of appropriations for expenses relating to travel was an 
extremely fertile area and generated a large number of decisions 
before 31 U.S.C. ?j 1501 was enacted. The cases seem to involve every 
conceivable permutation of facts involving trips or transactions 
covering more than one fmcal year. The enactment of 31 U.S.C. § 1501 
logically prompted the question of how the new statute affected the 
prior decisions. It did not, replied the Comptroller General. Thus, the 
starting point is that subsection (a)(7) incorporates prior GAO 

decisions on obligations for travel. 35 Comp. Gen. 183 (1955); 34 
Comp. Gen. 459 (1955). 

The “leading case” in this area appears to have been 35 Comp. Gen. 
183 (1955) which states the pertinent rules. The rules for travel may 
be summarized as follows: The issuance of a travel order in itself does 
not constitute a contractual obligation. The travel order is merely an 
authorization for the person specified to incur the obligation. The 
obligation is not incurred until the travel is actually performed or until 
a ticket is purchased, provided in the latter csse the travel is to be 
performed in the same fiscal year the ticket is purchased. 35 Comp. 
Gen. at 185. A 1991 decision; 70 Comp. Gen. 469, reaffirmed the 
principle that the expenses of temporary duty travel are chargeable to 
the fiscal year or years in which they are actually incurred. 

Some of the earlier cases in this evolutionary process are as follows: 

‘?his section doe8 not apply to travel incident to employee transfers. The rules for employee 
transfers are set forth Separately later. 
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* Where tickets are purchased in one fiscal year and the travel is 
performed in the following fiscal year, the obligation is chargeable to 
the year in which the travel is performed, even though early purchase 
of the tickets may have been necessary to assure reservations. 27 
Comp. Gen. 764 (1948); 26 Comp. Gen. 131 (1946). 

l A “continuous journey” involving more than one segment obligates 
funds of the year in which the ticket was purchased, as long as the trip 
starts in that same fiscal year. However, procurement of 
transportation en route is a new obligation. Similarly, a round-trip 
ticket obligates funds at the time of purchase as long as the trip starts 
in the same fiscal year. However, if the return portion of the ticket 
cannot be used and a separate return ticket must be purchased, a new 
obligation is created. 26 Comp. Gen. 961 (1947); A-36450, May 27, 
1931. 

l Per diem incident to official travel accrues from day to day. Per diem 
allowances are chargeable to appropriations current when the 
allowances accrue (i.e., when the expenditures are made). Thus, 
where travel begins in one fiscal year and extends into the next fiscal 
year, the per diem obligation must be split along fiscal year lines, even 
though the cost of the travel itself may have been chargeable in its 
entirely to the prior fiscal year. 23 Comp. Gen. 197 (1943). 

* Reimbursement on a mileage basis is chargeable to the fiscal year in 
which the major portion of the travel occurred. If travel is begun 
sufficiently prior to the end of a fiscal year to enable the employee to 
complete a continuous journey before the close of the fiscal year, the 
obligation is chargeable entirely to that year. However, if the travel is 
begun so late in the fiscal year that the major portion of it is 
performed in the succeeding fiscal year, it is chargeable to 
appropriations for the succeeding year. 9 Comp. Gen. 458,460 
(1930); 2 Comp. Dec. 14 (1895). 

* Where (1) an employee is authorized to travel by privately owned 
vehicle at not to exceed the constructive cost of similar travel by rail, 
(2) the trip starts in one fiscal year and extends into the following 
fmcal year, and (3) the journey would have been completed in the 
prior year had rail travel been used, the travel expense is chargeable 
to the fiscal year in which the travel began. 30 Comp. Gen. 147 
(1950). 

Other cases involving obligations for travel expenses are: 16 Comp. 
Gen. 926 (1937); 16 Comp. Gen. 858 (1937); 5 Comp. Gen. 1 
(1925); 26 Comp. Dec. 86 (1919); B-134099, December 13, 1957; 
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A-30477, April 20, 1939; A-75086, July 29, 1936; A-69370, April 10, 
1936. 

f. State Department: Travel 
Outside Continental United 
States 

By virtue of 22 U.S.C. § 2677, appropriations available to the State 
Department for travel and transportation outside the continental 
United States “shall be available for such expenses when any part of 
such travel or transportation begins in one tiscal year pursuant to 
travel orders issued in that year, notwithstanding the fact that such 
travel or transportation may not be completed during that same fiscal 
year.” This provision appeared in appropriation acts starting in 1948 
and was subsequently made permanent and codified. It has the effect 
of excluding State Department travel or transportation outside the 
continental United States from some of the earlier decisions. The 
authority is permissive rather than mandatory. 42 Comp. Gen. 699 
(1963). 

Section 2677 applies to temporary duty travel ss well as travel 
incident to change of duty station. 71 Comp. Gen.- (B-246702, 
August 6,1992). In either case, expenses are chargeable to the year in 
which the travel is ordered as long as some travel-related expense is 
also incurred in that year, even though the physical travel may not 
begin until the following year. Id. Travel-related expenses in this 
context include misceflaneous &identaf expenses such as 
inoculations and passports as long as they are not incurred at a time 
so far removed from the actual travel as to question their legitimacy 
as incident to the travel. 30 Comp. Gen. 25 (1950). The statute also 
permits charging the prior year for expenses incurred under amended 
travel orders issued in the subsequent fiscal year as long as some part 
of the travel or transportation began in the prior fmcal year. 29 Comp. 
Gen. 142 (1949). 

The statute does not permit retroactive charging of an expired 
appropriation. Thus, the Comptroller General found it improper to 
issue a travel authorization in one fiscal year designating the 
succeeding fiscal year as the appropriation to be charged, and then, at 
the start of the succeeding fmcal year, cancel the authorization and 
replace it with a new authorization retroactively designating the prior 
year. 42 Comp. Gen. 699 (1963). 

g. Employee 
Transfer/Relocation Costs 

A government employee transferred to a new duty station is entitled to 
various allowances, primadly travel expenses of the employee and his 

Pa@. 7.44 GAODGC-92-13 Appmprktions Law -Vol. II 



Chapter 7 
Obligation of Appropriations 

or her immediate family, and transportation and temporary storage of 
household goods. 5 U.S.C. $5724. In addition, legislation enacted in 
1967, now found at 5 U.S.C. 5 5724a, authorized several new types of 
relocation expenses for transferred employees. Specifically, they are: 
(1) per diem allowance for employee’s immediate family en route 
between old and new duty station; (2) expenses of one house-hunting 
trip to new duty station; (3) temporary quarters allowance incident to 
relocation; (4) certain expenses of real estate transactions incurred as 
a result of the transfer; and (5) a miscellaneous expense allowance. 

The leading case on the obligation of employee transfer expenses is 
64 Comp. Gen. 45 (1984). The rule is that “for ah [reimbursable] 
travel and transportation expenses of a transferred employee, the 
agency should record the obligation against the appropriation current 
when the employee is issued travel orders.” Id. at 48. This treatment 
applies to expenses stemming from employee transfers; it does not 
apply to expenses stemming from temporary duty. 70 Comp. Gen. 
469 (1991). 

The rule of 64 Comp. Gen. 45 applies to obligations for extensions of 
temporary quarters subsistence expenses-the obligation is 
chargeable to the year in which the transfer order was issued. 64 
Comp. Gen. 901 (1985). It also applies to dislocation allowances 
payable to members of the armed services incident to a permanent 
change of station move. 67 Comp. Gen. 474 (1988). 

Agencies have discretionary authority under 5 U.S.C. 5 5724~ to 
contract with privak lirms for arranging the purchase of a transferred 
employee’s old residence. Since this service is wholly discretionary 
and in no way an “entitlement,” the agency’s obligation to a relocation 
fnm stems from its contract with the firm, not from the employee’s 
transfer. Thus, the obligation under one of these arrangements occurs 
when a purchase order under the contract is awarded. 66 Comp. Gen. 
554 (1987). (Since the obligation is evidenced by awritten contract, it 
would be recorded under subsection (a)(l).) 

The decision at 64 Comp. Gen. 45 overruled prior inconsistent 
decisions such as 28 Comp. Gen. 337 (1948) (storage) and B-122358, 
August 4, 1976 (relocation expenses under 5 U.S.C. 5 5724a). In 
assessing the impact of 64 Comp. Gen. 45, however, care must be 
taken to determine precisely what has been overruled and what has 
not. For example, since 64 Comp. Gen. 45 dealt with reimbursable 
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expenses, prior decisions addressing the transportation of household 
goods shipped directly by the govemment presumably remain valid.‘8 

Also, 35 Comp. Gen. 183 (1955) should not be regarded as 
“overruled,” notwithstanding language to the contrq in 64 Comp. 
Gen. 45. There are two reasons for this. First, 35 Comp. Gen. 183 was 
not limited to employee transfers, but dealt with travel in other 
contexts as well, situations not involved in the 1984 decision. Second, 
35 Comp. Gen. 183 states, at page 185: 

“It may be stated, however, that we have no objection to recording tentatively as 
obligations the estimated cost of transportation to be purchased and reimbursements 
therefor to be earned, including reimbursements for transportation of household 
effects, within the current tiscal year at the time the travel orders are actwIly issued 
where it is adminisuatively determined desirable in order to avoid eatain additional 
accounting requirements; but ail estimated amounts for travel and related expenses 
so recorded should be adjust& to acti obligations periodically .” 

This is not very different from the holding of 64 Comp. Gen. 45. 

8. Subsetion~(a)(S): Public Under 31 USC. 5 1501(a)(8), a recordable obligation arises when 
Utilities there is documentary evidence of “services provided by public 

utilities.“‘g 

Government agencies are not required to enter into contracts with 
public utilities when charges are based on rates that are fKed by 
regulatory bodies. However, contracts may be used if desired by the 
utility or the agency. GAO, Policy and Procedures Manual for 
Guidance of Federal Agencies, title 7, 5 6.2X.5 (1990). 

If there is a contract, monthly estimates of the cost of services to be 
performed, based on pa& experience, may be recorded as obligations. 
If there is no contract, obligations should be recorded only on the 
basis of services actually performed. 34 Comp. Gen. 459,462 (1955). 

“If the @wen”ne”t ships the @,ds, the obligation occurs when a carrier picks up the goods 
pursuant to a ~ovemment bill of lading. If separate bills of lading are issued covering different 
segments of the shipment, each bill of lading is a separate and distinct obligation. Q, 31 
camp. Gen. 471(1952). 

‘“Prior to the 1982 rewditication of Title 31, subsection (a)(7) included public utilities as well 
as employment and travel expenses. The reeodifiication logIcally separated public utilities into a 
new subsection since it is u~elated to the other items. Thus, pm1982 materials refer to eight 
subsections whereas there are now nine. 
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A statute relating to obligations for public utility services is 31 USC. 
$1308. Under this law, in making payments for telephone services 
and for services like gas or electricity where the quantity is based on 
metered readings, the entire payment for a billing period which begins 
in one fiscal year and ends in another is chargeable to appropriations 
current at the end of the billing period. If the charge covers several 
fiscal years, 31 U.S.C. 5 1308 does not apply. A charge covering 
several fiscal years must be prorated so that the charge to any one 
fiscal year appropriation will not exceed the cost of service for a 
one-year period ending in that fiscal year. 19 Comp. Gen. 365 (1939). 
GAO has construed this statute as applicable to teletypewriter services 
as well. 34 Comp. Gen. 414 (1955). 

The General Services Administration is authorized to enter into 
contracts for public utility services for periods not exceeding 10 
years. 40 U.S.C. 8 481(a)(3). A contract for the procurement of 
telephone equipment and related services has been held subject to this 
provision even where the provider was not a “traditional” form of 
public utility. 62 Comp. Gen. 569 (1983). Noting that the concept of 
what constitutes “public utility service” is flexible, the decision 
emphasized that the nature of the product or service provided rather 
than the nature of the provider should govern for purposes of 40 U.S.C. 
8 481(a)(3). 62 Comp. Gen. at 575. The decision also concluded that 
GSA is not required to obligate the total estimated cost of a multi-year 
contract under 40 USC. 5 481(a)(3), but is required to obligate only 
its annual costs. rd. at 572,576. 

9. Subsection (a)(g): other The final standard for recording obligations, 31 USC. F, 1501(a)(9), is 

Legal Liabilities documentary evidence of any “other legal liability of the Government 
against an available appropriation or fund.” 

This is sort of a catch-all category designed to pick up valid 
obligations which are not covered by subsections (a)(l) through 
(a)(8). 34 Comp. Gen. 418,424 (1955). 

Thus far, the decisions provide very little guidance on the types of 
situations that might be covered by subsection (a)(9). The few 
decisions that mention subsection (a)(9) generally cite it in 
conjunction with one of the other subsections and stop short of a 
definitive statement as to its independent applicability. See, e.&, 54 
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Comp. Gen. 962 (1975) (impoundment litigation); B-192511, 
February 5, 1979 (severance pay plan under 22 USC. 5 3968). 

Another case, although not specifically citing subsection (a)(9), 
pointed out a situation that would seemingly qualify under that 
subsection: estimates of municipal tax liabilities on United States 
property located in foreign countries, based on tax bills received~in 
prior years. 35 Comp. Gen.‘319 (1955). 

Thus, subsection (a)(9) must be applied on a case-by-case basis. If a 
given item is a legal liability of the United States, if appropriations are 
legally available for the item in terms of purpose and time, and if the 
item does not iit under any of the other eight subsections, then 
subsection (a)(9) should be considered. 

C. Contingent 
Liabilities 

A “contingent liability” is a potential liability which may become an 
actual liability if some particular event happens or does not happen. A 
more formal definition is: 

“An existi condition, situation, or set of cimm.5tances involving uncertainty as to a 

possible loss to an agency that will ultimately be resolved when one or more future 

events 0ccuI or fail to OCCUT.“~Q 

If and when the contingency materializes, the liability ripens into a 
recordable obligation. GAO, Policy and Procedures Manual for 
Guidance of Federal Agencies, title 7, 5 3.4.C. See also, e.g., 62 
Comp. Gen. 143,145 (1983). 

The contingent liability poses somewhat of a fiscal dilemma. On the 
one hand, it is by definition not sufficiently definite or certain to 
support the formal recording of an obligation. Yet on the other hand, 
sound fmancial management, as well as Antideficiency Act 
considerations, dictates that it somehow be recognized. The middle 
ground between recording an obligation and doing nothing is the 
“administrative reservation” or “commltment”~ of fundszl Reserves 
for contingencies are recognized ln both the Antideficiency Act (31 
U.S.C. $ 1512(c)) and the Impoundment Control Act (2 U.S.C. 
5 684(b)). Also, a contingent liability which is less than an obligation 

“GAO, Glossary of Tern Used in the Federal Budget Process, PAD-81.27, at 86. 

%3ee 7 GAO-PPM ?+ 3.4.E; B-238201, April 16, 1991 (non-decision letter). 
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but nevertheless sufficiently important to warrant recognition should 
be reflected in a footnote to pertinent financial statements. See 37 
Comp. Gen. 691,692 (1958); see also 62 Comp. Gen. 143, 146 
(1983). 

The treatment of contingent liabilities is largely a matter of sound 
judgment. “No hard and fast rule can be laid down as to the 
circumstances that would require disclosure. Judgment would have to 
be exercised with respect to the possible financial implications.” 37 
Comp. Gen. at 694. The general question to ask in this context is 
whether a given situation is sufficiently probable to justify recognition 
or is little more than a mere possibility. Some guidance may be found 
in GAO'S Accounting Principles and Standards,“” and in 37 Comp. Gen. 
691. 

One example of a contingent liability which should be recognized is a 
pending claim under the “changed conditions” clause of a contract. 
37 Comp. Gen. 691 (1958). It is not a recordable obligation until 
adjudicated and allowed. Another is an authorized indemnification 
provision limited to appropriations available at the time of a loss. 
54 Comp. Gen. 824,826-27 (1975), overruling in part 42 Comp. 
Gen. 708 (1963) to the extent the latter decision held establishment 
of a reserve unnecessary. 

Termination liability under a renewal option or similar contract is 
another type of contingent liability. As a general proposition, “an 
amount equal to the maximum contingent liability of the Government 
[must be] always available for obligation from appropriations current 
at the time the contract is made and at the time renew& thereof are 
made.” 37 Comp. Gen. 155,160 (1957). See also 43 Comp. Gen. 657 
(1964); 8 Comp. Gen. 654 (1929). In some circumstances, GAO has 
held that termination liability amounts to an actual obligation. 62 
Comp. Gen. 143 (1983); B-238581, October 31,199O. 

Obligating funds for potential termination liabifity can tie up large 
sums for a long period of tie. Administrative reservation is also an 
imperfect solution because the reserved funds may have to give way 
to higher priority items as the fiscal year progresses. Also, reservation 
does not preserve the funds beyond their period of availability and has 

=GAO, Policy and Procedures Manual for Guidance of Fedeti Agencies, title 2, Appendix I, 
B C50 (1984). 
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to be repeated each fiscal year. Congress in several instances has 
provided for varying forms of alternative treatment of termination 
liability. See 51 Comp. Gen. 598,604 (1972); B-174839, March 20, 
1984; B-159141,August 18,1967; B-112131, July27,1953. 

D. Reporting 
Requirements 

When 31 USC 5 1501 was originally enacted in 1954, it required each 
agency to prepare a report each year on the unliquidated obligations 
and unobligated balance for each appropriation or fund under the 
agency’s control. The reports were to be submitted to the Senate and 
House Appropriations Committees, the (then) Bureau of the Budget, 
and GAO. GAO was often asked by the appropriations committees to 
review these reports. 

After several years of reviewing reports, the appropriations 
committees determined that the requirement had served its purpose, 
and Congress amended the law in 1959 to revise and relax the 
reporting procedures. The current reporting requirements are found 
at 31 U.S.C. $5 1108(c) and 1501(b). 

Under 31 U.S.C. 5 1108(c), each agency, when submitting requests for 
appropriations to the Office of Management and Budget, must report 
that “the statement of obligations submitted with the request contains 
obligations consistent with section 1501 of this title.” See 39 Comp. 
Gen. 422,425 (1959). Implementing instructions are contained in 
OMB Circular No. A-l 1 (Preparation and Submission of Budget 
Estimates), $ 11.7. The reports must be certified by officials 
designated by the agency head. The certification must be supported 
by adequate records, and the agency must retain the records and 
certifications in such form as to facilitate audit and reconciliation. 
Officials designated to make the certifications may not redelegate the 
responsibiiity.Y3 

The conference report on the original enactment of 31 U.S.C. $1501 
specified that the ofScials designated to make the certifications 
should be persons with overall responsibility for the recording of 
obligations, and “in no event should the designation be below the level 

%mple cerdfication StatementS may be found in OMB Circular No. A-l 1, 8 1 I .7, and GAO’s 
Policy and Procedures Manual for Guidance of Federal Agencies, title 7,§ 3.8A. 
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of the chief accounting officer of a major bureau, service, or 
constituent organizational unit.“Y’ 

The person who makes certifications under 31 U.S.C. $ 1108(c) is not a 
“certifying officer” for purposes of personal accountability for the 
funds in question. Although he or she may be coincidentally an 
“authorized certifying officer,” the two functions are legally separate 
and distinct. B-197559-O.M., May 13, 1980. 

The statute does not require 100 percent verification of unliquidated 
obligations prior to certification. Agencies may use statistical 
sampling. B-199967-O.M., December 3, 1980. 

In the case of transfer appropriation accounts under interagency 
agreements, the certification official of the spending agency must 
make the certifications to the head of the advancing agencyand not to 
the head of the spending agency. GAO, Policy and Procedures Manual 
for Guidance of Federal Agencies, title 7, $3.8-4. 

Finally, 31 USC. $ 1501(b) provides that any statement of obligations 
furnished by any agency to the Congress or to any congressional 
committee “shall include only those amounts that are obligations 
consistent with subsection (a) of thii section.” 

E. Deobligation 

. Cancellation of project or contract. 

. Initial obligation determined to be invalid. 

The definition of the term “deobligation” is a “downward adjustment 
of previously recorded obligations.“25 Deobligations occur for a 
variety of reasons. Examples are: 

Liquidation in amount less than amount of original obligation. E&., 
B-207433, September 16,1983 (cost underrun); B-183184, May 30, 
1975 (agency called for less work than maximum provided under 
level-of-effort contract). 

%.R. Rep. No. 2663,83d Gong., 3d Sess. 18 (1964), quoted in Financial Management in the 
Federal Government. S. Doe. No. 11,87th Gong., 1st Sew. 88 (19611, and in 50 Camp. Gen. 
857,862 (1971). 

%AO, Glossary of Terms Used in the Federal Budget Proces4, PAD-81.27, at 56. 
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* Reduction of previously recorded estimate. 
* Correction of bookkeeping errors or duplicate obligations. 

In addition, deobligation may be statutorily required in some 
instances. An example is 31 U.S.C. I$ 1535(d), requiring deobligation of 
appropriations obligated under an Economy Act agreement to the 
extent the performing agency has not incurred valid obligations under 
the agreement by the end of the fiscal year. 

,,/-- /“’ 
c-./ 

For the most part, there are no special rules relating to deobligation. 
Rather, the treatment of deobligations follows logically from the 
principles previously discussed in this and preceding chapters. Thus- 

. Funds deobligated within the original period of obligational 
availability are once again available for new obligations just as if they 
had never been obligated in the first place. Naturally, any new 
obligations are subject to the purpose, time, and amount restrictions 
governing the source appropriation. 

* Funds deobligated after the expiration of the original period of 
obligational availability are not available for new obligations. 64 
Comp. Gen. 410 (1985); 52 Comp. Gen. 179 (1972). They may be 
retained as unobligated balances in the expired account until the 
account is closed, however, and are available for adjustments in 
accordance with 31 U.S.C. 9: 1553(a), as amended by Pub. L. No. 
101-510,~ 1404 (1990). 

A proper and unhquidated obligation should not be deobligated unless 
there is some valid reason for doing so. Absent a valid reason, it is 
improper to deobligate funds solely to “free them up” for new 
obligations. To do so risks violating the Antideficiency Act. For 
example, where a government check issued in payment of some valid 
obligation cannot be promptly negotiated (if, for example, it is 
returned as undeliverable), it is improper to deobligate the funds and 
use them for new obligations. 15 Comp. Gen. 489 (1935); A-44024, 
September 21, 1942. (The two cited decisions deal with provisions of 
law which have since changed, but the thrust of the decisions remains 
the same.) The Antideficiency Act violation would occur if the payee 
of the original check subsequently shows up and demands payment 
but the funds are no longer available because they have been 
reobligated and the account contains insufficient funds. 
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Under some programs, an agency provides funds to an intermediary 
which in turn distributes the funds to members of a class of 
beneficiaries. The agency records the obligation when it provides, or 
legally commits itself to provide, the funds to the intermediary. It is 
undesirable for many reasons to permit the intermediary to hold the 
funds indefinitely prior to reallocation. Unless the program legislation 
provides otherwise, the agency may establish a reasonable cutoff date 
at which time unused funds in the hands of the intermediary are 
“recaptured” by the agency and deobligated. GAO recommended such 
a course of action In 50 Comp. Gen. 857 (1971). If recapture occurs 
during the period of availability, the funds may be reobligated for 
program purposes; if it occurs after the period of availability has 
ended, the funds expire absent some contrary direction in the 
governing legislation. Id.; Dabney v. Reagan, No. 82 Civ. 2231-CSH 
(S.D.N.Y. March 21, 1985). 

Congress may occasionally by statute authorize an agency to 
reobligate deobllgated funds after expiration of the original period of 
availability. This is called “deobllgation-reobligation” (or 
“deob-reob”) authority. Such authority exists only when expressly 
granted by statute. Deobligation-reobllgation authority generally 
contemplates that funds will be deobligated only when the original 
obligation ceases to exist and not as a device to effectively augment 
the appropriation. See B-173240-O.M., January 23, 1973. Also, 
absent statutory authority to the contrary, “deob-reob” authority 
applies only to obligations and not to expenditures. Thus, repayments 
to an appropriation after expiration of the orlginaI period of 
obligational avaIlabIlity are not available for reobhgation. B-121836, 
April 22,1955. 
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Chapter 8 

Continuing Resolutions 

A. Introduction 

1. Definition and General The term “continuing resolution” may be defmed as follows: 
Description 

‘Legislation enacted by Congress to provide budget authority for Federal agencies 

and/or specific activities to continue in operation until the regular appropriations are 

enacted. Continuing resolutions are enacted when action on appropriations is not 
completed by the beginning of a Iiical year.“’ 

For the most part, continuing resolutions are temporary 
appropriation acts. With a few exceptions to be noted later, they are 
intended by Congress to be stop-gap measures enacted to keep 
existing federal programs functioning after~the expiration of previous 
budget authority and until regular appropriation acts can be enacted. 
Congress resorts to the continuing resolution when there is no regular 
appropriation for a program or agency, perhaps because the two 
Houses have not yet agreed on common language, because 
authorizing legislation has not yet been enacted, or because the 
President has vetoed an appropriation act passed by Congress. 58 
Comp. Gen. 530,532 (1979). Also, given the size and complexity of 
today’s government, the consequent complexity of the budget and 
appropriations process, and the occasionally differing policy 
objectives of the executive and legislative branches, it. has become 
increasingly difficult for Congress to enact all of the regular 
appropriation acts before the fBcal year ends. 

Continuing resolutions are nothing new. We have found 
administrative decisions discussing them aa far back as the 1880s.’ At 
one time, they were called “temporary resolutions.” The term 
“continuing resolution” came into widespread use in the early 1960s.S 

In the 20 years from FY 1962 to FY 1981,85 percent of the 
appropriation bills for federal agencies were enacted after the start of 

‘GAO, GLossan, of Tern Used in the Federal Bu@et Pmeeus, PAD-8127 (3d cd. March 1981), 
at 44. 

“4 Lawrence, Fmt Camp. Dec. 118 (1883); 3 Lawrence, First Camp. Dec. 213 (1882). 

8For a brief hi&rid sketch, see Library of Congress, Cm@wional Research Service, m 
Concepts and Terminology: The Appropriations Phase, by Louis Fisher, GGR 74-310, Chapter V 
(1974). Welsher identifies what may have been the fit mntinuing resolution, an 1876 resolution 
(19 Stat. 66) requested by President Gwt. l$. at 31-32. 
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the fiscal year and thus necessitated continuing resolutions. GAO has 
discussed the problems inherent in this situation in several reports: 
Fundiig Gaps Jeopardize Federal Government Operations, ~~0-81-31 
(March 3, 1981), Continuing Resolutions and an Assessment of 
Automatic Funding Approaches, GAO/AF’MD-S~-~~ (January 1986) and 
Government Shutdown: Permanent Funding Lapse Legislation 
Needed, GAO/GGD-91-76 (June 1991). Funding gaps and the legal 
problems they present are discussed separately in Chapter 6. 

Continuing resolutions are enacted as joint resolutions making 
continuing appropriations for a certain fiscal year. Although enacted 
in this form rather than as an “act,” once passed by both Houses of 
Congress and approved by the President, a continuing resolution 
becomes a public law and has the same force and effect as any other 
statute. B-152554, December 15, 1970; Oklahomav. Weinberger, 
360 F. Supp. 724,726 (W.D. Okla. 1973). Since a continuing 
resolution is a form of appropriation act, it often will include the same 
types of restrictions and conditions that are commonly found in 
regular appropriation acts. u, B-210603, February 25,1983 (ship 
construction appropriation in continuing resolution making funds 
available “only under a firm, fmed price type contract”). Having said 
this, however, it is necessary to note that continuing resolutions, at 
least those in what we will call the “traditional form,” differ 
considerably from regular appropriation acts. 

Continuing resolutions may take different forms. The “traditional” 
form, used consistently (with some variation) into the 198Os, 
employed essentially standard language and was clearly a temporary 
measure. An example of this form is the 1982 continuing resolution, 
Pub. L. No. 97-92,95 Stat. 1183 (1981). When enacting continuing 
resolutions in this form, there is clear indication that Congress intends 
and expects that the normal authorization and appropriation process 
will eventually produce appropriation acts which will replace or 
terminate the budget authority contained in the resolution. Thus, a 
continuing resolution of this type generally provides that funds 
appropriated for an activity by the resolution will no longer be 
available for obligation if the activity is later funded by a regular 
appropriation act, or Congress indicates its intent to end the activity 
by enacting an applicable appropriation act without providing for the 
activity. 58 Comp. Gen. 530,532 (1979). Obligationsalready 
incurred under the resolution, however, may be liquidated. 
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Unlike regular appropriation acts, continuing resolutions in their 
traditional form do not usually appropriate specified sums of money. 
Rather, they usually appropriate “such amounts as may be necessary” 
for continuing projects or activities at a certain “rate for operations.” 
The rate for operations may be the amount provided for the activity in 
an appropriation act that has passed both Houses but has not become 
law; the lower of the amounts provided when each House has passed a 
different act; the lower of the amounts provided either in an act which 
has passed only one House or in the administration’s budget estimate; 
the amount specified in a particular conference report; the lower of 
either the amount provided in the budget estimate or the “current 
rate”; or simply the current rate. Therefore, in order to determine the 
sum of money appropriated for any given activity by this type of 
continuing resolution, it is necessary to examine documents other 
~than the resolution itself. Some continuing resoiutions have used a 
combination of “formula appropriations” of the types described in 
this paragraph and appropriations of specific dollar amounts. An 
example is the 1984 continuing resolution; Pub. L. No. 98-107,97 
Stat. 733 (1983). 

There are times when Congress acknowledges at the outset that it is 
not likely to enact one or more regular appropriation acts during the 
current fiscal year. See, for example, the 1980 contmuing resolution, 
Pub. L. No. 96-86,93 Stat. 656 (1979), which provided budget 
authority for the legislative branch for the entire fiscal year. 

For a few years in the 198Os, Congress used a very different form of 
continuing resolution, simply stringing together the complete texts of 
appropriation bii not yet enacted and enacting them together in a 
single “omnibus” package. Thii approach reached its extreme in the 
1988 continuing resolution, Pub. L. No. 100-202, 101 Stat. 1329 
(1987), which included the complete texts of ah 13 of the regular 
appropriation bills. This form of continuing resolution differs from the 
traditional form in two key respects: 

l Unlike the traditional conthming resolution, the “full text” version 
amounts to an acknowledgement that no further action on the 
unenacted bills will be forthcoming, and consequently provides 
funding for the remainder of the fmcal year. 

9 When the entire text of an appropriation bii is itt~orp~rakd into a 
continuing resolution, the appropriations are in the form of speci&ed 
dollar SJIIOUMS, the same as if the mdividusl bill had been enacted. 
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The “full text” format generally does not raise the same issues of 
statutory interpretation that arise under the traditional format. 
However, it produces new ones. For example, in a continuing 
resolution which consolidates the full texts of what would otherwise 
have been several separate appropriation acts, GAO has construed the 
term “this act” as referring only to the individual “appropriation act” 
in which it appears rather than to the entire continuing resolution. 
B-2301 10, April 11, 1988. 

While the omnibus approach of the 1988 resolution may appear 
convenient, it generated considerable controversy because, among 
other reasons, it is virtually “veto-proof”-the President has little 
choice but to sign the bill or bring the entire government to an abrupt 
halt. 

There was no continuing resolution for fiscal year 1989. All 13 of the 
appropriation bilk were enacted on time, for what was reported to be 
the first time in 12 years.4 For fiscal year 1990, Congress reverted to 
the traditional type of continuing resolution. See pub. L. No. 101-100, 
103 Stat. 638 (1989). 

Questions arising under continuing resolutions can be grouped 
loosely into two broad categories. First are questions in which the fact 
that a contiiuing resolution is involved is purely incidental, in other 
words, questions which could have arisen just as easily under a 
regular appropriation act. For example, one of the issues considered 
in B-2301 10, April 11, 1988, was whether certain provisions in the 
1988 resolution constituted permanent legislation. Cases in this 
category are included with their respective topics throughout this 
publication and are not repeated in thii chapter. 

Second are issues that are unique to continuing resolutions, and these 
are the focus of the remainder of this chapter. For the most part, the 
material deals with the traditional form of continuing resolution as it 
is this form that uses concepts and language found only in continuing 
resolutions. 

One point that should emerge from the GAO decisions and opinions is 
the central role of legislative intent. To be sure, legislative intent 
cannot change the plain meaning of a statute; Congress must enact 
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what it intends in order to make it law. However, there are many cases 
in which the statutory language alone does not provide a clear answer, 
and indications of congressional intent expressed in well-established 
methods, viewed in light of the purpose of the continuing resolution, 
will tip the balance. 

In one case, for example, a continuing resolution provided a 
lump-sum appropriation for the National Oceanic and Atmospheric 
Administration’s research and facilities account, and provided further 
for the transfer of $1.8 million from the Fisheries Loan Fund. The first 
continuing resolution for 1987 included the transfer provision and 
was signed into law on October 1,1986. The Fisheries Loan Fund was 
scheduled to expire at “the close of September 30, 1986.” Under a 
strictly technical reading, the $1.8 million ceased to be available once 
the clock struck midnight on September 30. However, the 
Comptroller General found the transfer provision effective, noting 
that a contrary result would “frustrate the obvious intent of 
Congress.” B-227658, August 7,1987. 

While many of the continuing resolution provisions to be discussed 
will appear highly technical (because they are highly technical), there 
is an essential logic to them, evolved over many years, which is more 
readily seen from the perspective not of a specific csse or problem, 
but of the overall goals and objectives of continuing resolutions and 
their relationship to the rest of the budget and appropriations 
process. 

2. Use of Appropriation 
WZlEKXltS 

Funds, including funds appropriated under a continuing resolution, 
are drawn from the Treasury by means of an appropriation warrant 
(TFS Form 6200).6 A warrant is the official document issued pursuant 
to law by the Secretary of the Treasury that establishes the amount of 
money authorized to be withdrawn from the Treasury.B Under 31 U.S.C. 
8 3323(a), warrants authorized by law are to be signed by the 
Secretary of the Treasury and countersigned by the Comptroller 
General. 
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Requirements relating to Treasury warrants may be waived. Section 
115(a) of the Budget and Accounting Procedures Act of 1950,31 
U.S.C. $3326(a), states: 

“(a) When the Secretary of the Treasury and.the Comptroller General decide that, 
with wflicient safegwuds, existing procedures may he changed to simplify, improve, 
and economize the control and accounting of public money, they may prescribe joint 
regulations for waiving any part of the requirements in effect on September 12, 1950, 
that- 

“(1) warrants be issued and countersigned for the receipt, retention, and 
disbursement of public money and trust funds. .” 

Under the authority of this section, the Secretary of the Treasury and 
the Comptroller General have issued several joint reguIations7 

In the specific context of appropriation warrants, the joint regulations 
have been used to phase out the countersignature requirement. First, 
Department of the Treasury-General Accounting Office Joint 
Regulation No. 5 (October l&1974) waived the requirement for ail 
appropriations except continuing resolutions. Next, Treasury-GAO 
Joint Regulation No. 6 (October 1, 1983) further simplified the 
process by requiring issuance of a warrant and countersignature 
under a continuing resolution only once, for the total amount 
appropriated, unless a subsequent resolution changed the annual 
amount. FYnaily, Treasury-GAO Joint Regulation No. 7, effective 
January 1,1991, ehmlnated the countersignature requirement 
completely. 

“Ikeasury-GAO Joint Regulations are included as an appendix to Title 7 of the GAO polieyand 
Procedures Ma”“.4 for Guidance of Federal Agencies. Because of their nature, they are not 
published in the Federa, Register. Some of the earlier ones, but not those noted in the text, Were 
pubLished in the annual ‘Camp. Ge”.” volumes. ‘Title 7 of the Policy and Procedures b@n”al is 
the only GAO reference in which the regulations and amendments a” he found together i” B 
single location. 
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B. Rate for 
Operations 

1. Current Rate The current rate, as that term is used in continuing resolutions, is 
equivalent to the total amount of money which was available for 
obligation for an activity during the fiscal year immediately prior to 
the one for which the continuing resolution is enacted. 

The term “current rate” is used in continuing resolutions to indicate 
the level of spending which Congress desires for a program. For 
example, a resolution may appropriate sufficient funds to enable a 
program to operate at a rate for operations “not in excess of the 
current rate,” or at a rate “not in excess of the lower of the current 
rate” or the rate provided in a certain bill. It is possible to read the 
term “current rate” as referring to either the amount of money 
available for the program in the preceding year, or an amount of 
money sufficient to enable continuation of the program at the level of 
the preceding year. The two can be very different. 

As a general proposition, GAO regards the term “current rate” as 
referring to a sum of money rather than a program level. Q, 58 
Comp. Gen. 530,533 (1979); B-194362, May 1,1979. Thus, when a 
continuing resolution appropriates in terms of the current rate, the 
amount of money available under the resolution will be limited by that 
rate, even though an increase in the mbrimum wage may force a 
reduction in the number of people participating in an employment 
program (B-194063, May 4, 1979), or an increase in the mandatory 
level of assistance will reduce the number of meals provided under a 
meals for the elderly program (B-194362, May 1, 1979). 

The term “current rate” refers to the rate of operations carried on 
within the appropriation for the prior fiscal year. B-152554, 
December 6, 1963. The current rate is equivalent to the total 
appropriation, or the total funds which were available for obligation, 
for an activity during the previous fiscal year. Edwards v. Bowen, 785 
F.2d 1440 (9th Cii. 1986); 64 Comp. Gen. 21 (1984); 58 Comp. Gen. 
530,533 (1979); B-194063, May 4,1979; B-194362, May 1, 1979; 
B-164031(1), December 13,1972. Funds administratively transferred 
from the account during the fiscal year, under authority contained in 
substantive legislation, should not be deducted in determining the 
current rate. B-197881, April 8,1980;,B-152554, November 4,1974. 
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It follows that fundstransferred into the account during the fiscal year 
pursuant to statutory authority should be excluded. B-197881, 
April 8, 1980.’ 

In those instances in which the program in question has been funded 
by one-year appropriations in prior years, the current rate is equal to 
the total funds appropriated for the program for the previous fiscal 
year. u, 64 Comp. Gen. 21,22 (1984); 58 Comp. Gen. 530 (1979); 
B-194362, May 1, 1979. In those instances In which the program has 
been funded by multiple-year or no-year appropriations in prior years, 
the current rate is equal to the total funds appropriated for the 
previous fiscal year plus the total of unobligated budget authority 
carried over into that year from prior years. 58 Comp. Gen. 530 
(1979); B-152554, October 9, 1970. 

One apparent deviation from this calculation of current rate occurred 
in 58 Comp. Gen. 530 (1979), a case involving the now obsolete 
CETA (Comprehensive Employment and Training Act) program. In 
that decision, the Comptroller General, in calculating the current rate 
under the 1979 continuing resolution, included funds appropriated in 
a 1977 appropriation act and obligated during 1977. Ordinarily, only 
funds appropriated by the fiscal year 1978 appropriation act, and 
carryover funds unobligated at the beginning of fiscal year 1979, 
would have been included in the current rate. However, in this 
instance the funds appropriated In 1977 were included because it was 
clear from the legislative history of the appropriation act that 
Congress intended these funds to be an advance of appropriations for 
fwcaI year 1978. Accordingly, Congress did not appropriate funds for 
this activity in the fiscal year 1978 appropriation act. Thus, in order to 
ascertain the actual amount available for the activity for fiscal year 
1978, it was necessary to include the advance funding provided by the 
1977 appropriation act. The rationale used in this decision would 
apply only when it is clear that Congress was providing advance 
funding for the reference fBcaI year in an earlier year’s appropriation 
act. 

Where funding for the preceding fiscal year covered only a part of that 
year, it may be appropriate to “annuaIIze” the previous year’s 
appropriation in order to determine the current rate. This was the 
result in 61 Comp. Gen. 473 (1982), in which the FY 1981 
appropriation for a partkular program had been contained in a 
supplemental appropriation act and was intended to cover only the 
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last quarter of the fiscal year. The current rate for purposes of the FY 
1982 continuing resolution was four times the FY 1981 figure. 

There are exceptions to the rule that “current rate” means a sum of 
money rather than a program level. For example, GAO construed the 
FY 1980 continuing resolution as appropriating sufficient funds to 
support an increased number of Indochinese refugees in view of 
explicit statements by both the Appropriations and the Budget 
Committees that the resolution was intended to fund the higher 
program level. B-197636, February 25, 1980. Also, the legislative 
history of the FY 1981 continuing resolution (Pub. L. No. 96-369,94 
Stat. 1351) indicated that in some instances “current rate” must be 
interpreted so as to avoid reducing existing program levels. 

It is always preferable for the exception to be specified in the 
resolution itself. Starting with the first contiiuing resolution for foal 
year 1983 (Pub. L. No. 97-276,96 Stat. 1186 (1982)), Congress 
began appropriating for the continuation of certain programs “at a 
rate to maintain current operating levels.” GAO has construed this 
language as meaning sufficient funds to maintain the program in 
question at the same operating level as at the end of the immediately 
precedingfwcalyear. B-209676, April 14,1983; B-200923, 
November 16,1982 (non-decision letter) (mcluding some discussion 
of legislative history). 

2. Rate Not Exceeding 
Current Rate 

When a resolution appropriates funds to continue an activity at a rate 
for operations “not in excess of the current rate,” the amount of 
funds appropriated by the resolution is equal to the current rate less 
any unobligated balance carried over into the present year. 

As discussed in the preceding section, the current rate is equivalent to 
the total amount of funds that was available for obligation for a 
project or activity in the preceding fiscal year. When the continuing 
resolution appropriates funds to continue an activity at a rate for 
operations “not in excess of the current rate,” it is the intent of 
Congress that the activity have available for obligation in the present 
fiscal year no more funds than it had available for obligation in the 
preceding fLscal year. Therefore, if there is a balance of unobligated 
funds which can be carried over into the present fmcal year, this 
balance must be deducted from the current rate in determining the 
amount of funds appropriated by the continuing resolution. If this 
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were not done, the program would be funded at a higher level in the 
present year than it was in the preceding year, which is not permitted 
by the language of the resolution. Q, 58 Comp. Gen. 530, 535 
(1979). 

For example, suppose the contimuing resolution for f=cal year 1992 
appropriates sufficient funds to continue an activity at a rate not 
exceeding the current rate. The current rate, or the total amount 
which was available for obligation in fiscal year 199 1, is $1 ,OOO,OOO. 
Of this amount, $100,000 remains unobligated at the end of 1991, 
and is available for obligation in 1992. If the activity is to operate at a 
rate not to exceed the current rate, $l,OOO,OOO, then the resolution 
can appropriate no more than the diierence between the current rate 
and the carryover from 1991 to 1992, or $900,000. If the resolution 
were interpreted as appropriating the full current rate, then a total of 
$l,lOO,OOO would be available for fiscal year 1992, and the activity 
would be able to operate at a rate in excess of the current rate, a 
result prohibited by the language of the resolution. 

An unobligated balance which does not carry over into the present 
fiscal year (the more common situation) does not have to be 
deducted. B-152554, November 4,1974. 

A commonly encountered form of contimdng resolution formula 
appropriation is an amount not in excess of the current rate or the 
rate provided in some reference item, whichever is lower. The 
reference item may be an unenacted bii, a conference report, the 
President’s budget estimate, etc. When the current rate produces the 
lower figure-the situation encountered in 58 Comp. Gen. 530-the 
above rule applies and an unobligated carryover balance must be 
deducted to determine the amount appropriated by the continuing 
resolution. However, when the current rate is not the lower of the two 
referenced items, the rule does not necessarily apply. 

To ifhrstrate, a continuing resolution appropriated funds for the Office 
of Refugee Resettlement at a rate for operations not in excess of the 
lower of the current rate or the rate authorized by a bi as passed by 
the House of Representatives. The rate under the’House-passed bii 
was $50 million. The current rate was $77.5 million, of which $39 
million remained unobligated at the end of the preceding fucal year 
and was authorized to be carried over into the current fmcaf year. If 
the continuing resolution had simply specified a rate not in excess of 
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the current rate, or if the rate in the House-passed blll had been 
greater than the current rate, it would have been necessary to deduct 
the $39 mllllon carryover balance from,the $77.5 mlllion current rate 
to determine the maximum funding level for the current year. Here, 
however, the rate in the House-passed blll was the lower of the two. 

Reasoning that the “current rate” already includes an unobligated 
carryover balance, if any, whereas the rate in the House-passed bill 
did not include a prior year’s balance, and supported by the legislative 
history of the continuing resolution, the Comptroller General 
concluded that the amount available for the current year was the 
amount appropriated by the resolution, $50 million, plus the 
unobligated carryover balance of $39 mllllon, for a total of $89 
mllllon. 64 Comp. Gen. 649 (1985). The decision distinguished 58 
Comp. Gen. 530, stating that “the rule with respect to deduction of 
unobligated balances in 58 Comp. Gen. 530 is not applicable where 
the lower of two referenced rates is not the current rate.” Id. at 
652-53. The case went to court. and the Ninth Circuit Coz of 
Appeals reached the same result: Edwards v. Bowen, 785 F.2d 1440 
(9th Cu. 1986). 

In sum, lf a continuing resolution appropriates the lower of the 
current rate or the rate ln some reference item, you compare the two 
numbers to determlne which ls lower before taking any unobligated 
carryover balance into account. If the current rate is lower, you then 
deduct the carryover balance to determine the funding level under the 
continuing resolution. If the rate ln the reference item ls lower, the 
funding level ls the reference rate plus the carryover balance unless it 
is clear that this la not what was intended. 

3. Spending Pattern Under 
Continuing Resolution 

a. Pattern of Obligations An agency may determlne the pattern of its obligations under a 
continuing resolution so long as it operates under a plan which ivill 
keep it within the rate for operations limit set by the resolution. If an 
agency usually obligates most of its annual budget ln the fast month 
or tirst quarter of the fiscal year, it may continue that pattern under 
the resolution. If an agency usually obligates funds uniformly over the 
entire year, it will be limited to that pattern under the resolution, 
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unless it presents convincing reasons why its pattern must be changed 
in the current fiscal year. 

Continuing resolutions are often enacted to cover a liited period of 
time, such as a month or a calendar quarter. The time lit stated in 
the resolution is the maximum period of time during which funds 
appropriated by the resolution are available for obligation. 

However, this limited period of availability does not affect the amount 
of money appropriated by the resolution. The rate for operations 
specified in the resolution, whether in terms of an appropriation act 
which has not yet become law, a budget estimate, or the current rate, 
is an annual amount. The continuing resolution, in general, regardless 
of its period of duration, appropriates this full annual amount. See 
B-152554? November 4,1974. 

Because the appropriation under a continuing resolution is the full 
annual amount, an agency may generally follow any pattern of 
obligating funds, so long as it is operating under a plan which will 
enable continuation of activities throughout the fiscal year within the 
limits of the annual amount appropriated. Thus, under a resolution 
with a duration of one month, and which appropriates funds at a rate 
for operations not in excess of the current rate, the agency is not 
necessarily limited to incurrhrg obligations at the same rate it incurred 
them in the corresponding month of the preceding year. B-152554, 
December 6, 1963. The same principle applies when the resolution 
appropriates funds at a rate to maintain current operating levels. 
B-209676, April 14,1983. 

However, the pattern of obligations in prior years does provide a 
framework for determhdn g the proper pattern of obligations under 
the continuing resolution. For example, if the activity is a formula 
grant program in which nearly all appropriated funds are normally 
obligated at the beginning of the f=cal year, then the full annual 
amount should be made available to the agency under the resolution, 
even though the resolution may be in effect for only one’month. 
However, if the activity is salaries and expenses, in which funds are 
normally obligated uniformly throughout the year, then the amount 
made available to the agency should be only one-twelfth of the annual 
amount under a one-month resolution or one-fourth of the annual 
amount under a calendar quarter resolution. B-152554, February 17, 
1972. 
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b. Apportionment 

Congress can, of course, alter the pattern of obligations by the 
language of the resolution. For example, if the resolution limits 
obligations in any calendar quarter to one-fourth of the annual rate, 
the agency is limited to that one-fourth rate regardless of its normal 
pattern of obligations. B-152554, October 16, 1973. Further, even if 
the resolution itself does not have such limitations, but the legislative 
history clearly shows the intent of Congress that only one-fourth of 
the annual rate be obligated each calendar quarter, only this amount 
should be made available unless the agency can demonstrate a real 
need to exceed that rate. B-152554, November 4, 1974. 

The requirement that appropriations be apportioned by the Office of 
Management and Budget, imposed by the Antideficiency Act, applies 
to funds appropriated by continuing resolution as well as regular 
appropriations. See generally OMB Circular No. A-34, Part lV (1985). 

Typically, OMB has permitted some continuing resolution funds to be 
apportioned automatically. For example, if a given continuing 
resohrtion covers 10 percent of a fiscal year, OMB may permit 10 
percent of the appropriation to be apportioned automatically, 
meaning that the agency can obligate this amount without seeking a 
specific apportionment. Under such an arrangement, if program 
requirements produced a need for additional funds, the agency would 
have to seek an apportionment from OMB for the larger amount. 

Apportionment requirements may vary from year to year because of 
differences in duration and other aspects of applicable continuing 
resolutions. A device OMB has commonly used to announce its 
apportionment requirements for a given fiscal year is an OMB Bulletin 
reflecting the particular continuing resolution for that year. 

With the change in warrant procedures brought about by the 
Treasury-GAO Joint Regulations discussed earlier, the apportionment 
process plays an even more vital role in controlling an agency’s 
pattern of obligations under a conthming resolution. 
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4. Liquidation of Contract When in the preceding fiscal year Congress has provided an agency 
Authority with contract authority, the continuing resolution must be interpreted 

as appropriating sufficient funds to liquidate that authority to the 
extent it becomes due during the period covered by the continuing 
resolution. 

When an activity operates on the basis that in one year Congress 
provides contract authority to the agency and in the next year 
appropriates funds to liquidate that authority, then a continuing 
resolution in the second year must be interpreted as appropriating 
sufficient funds to liquidate the outstanding contract authority. The 
term “contract authority” means express statutory authority to incur 
contractual obligations in advance of appropriations. Thus, there is no 
“rate for operations” limitation in connection with the liquidation of 
due debts based on validly executed contracts entered into under 
statutory contract authority. In this context, rate for operations 
limitations apply only to new contract authority for the current fiscal 
year. B-114833, November 12,1974. 

5. F&e for Operations 
Exceeds Final 
Appropriation 

If an agency operating under a continuing resolution incurs 
obligations within the rate for operations limit, but Congress 
subsequently appropriates a total annual amount less than the amount 
of these obligations, the obligations remain valid. B-152554, 
February 17,1972. 

For example, a continuing resolution for a period of one month may 
have a rate for operations limitation of the current rate. The activity 
being funded is a grant program and the agency obligates the full 
annual amount during the period of the resolution. Congress then 
enacts a regular appropriation act which appropriates for the activity 
an amount less than the obligations already incurred by the agency. 
Under these circumstances, the obligations incurred by the agency 
remain valid obligations of the United States. 

Having established that the “excess” obligations remain valid, the 
next question is how they are to be paid. At one time, GAO took the 
position that an agency finding itself in this situation must not incur 
any further obligations and must attempt to negotiate its obligations 
downward to come within the amount of the fmaf appropriation. 
B-152554, February 17,1972. If this is not possible, the agency 
would have to seek a supplemental or deficiency appropriation. This 
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position was based on a provision commonly appearing in continuing 
resolutions along the following lines: 

“Expenditures made pursuant to t,his joint resolution shall be charged to the 

applicable appropriation, fund, or authorization whenever a bill in which such 

applicable appropriation, fund, or authorization is contained is enacted into law.“” 

However, the 1972 opinion failed to take into consideration another 
provision commonly included in continuing resolutions: 

“Appropriations made and authority granted pursuant to this joint resolution shall 

cover all obligations or expenditures incurred for any program, project, or activity 

during the period for which funds or authority for such project or activity are 

available under this joint resolution.“” 

When these two provisions are considered together, it becomes 
apparent that the purpose of the first provision is merely to emphasize 
that the funds appropriated by the continuing resolution are not in 
addition to the funds later provided when the applicable regular 
appropriation act is enacted. Accordingly, GAO modified the 1972 
opmion and held that funds made available by a continuing resolution 
remain available to pay validly incurred obligations which exceed the 
amount of the final appropriation. 62 Comp. Gen. 9 (1982). See also 
67 Comp. Gen. 474 (1988); B-207281, October 19, 1982. 

Thus, obligations under a continuing resolution are treated as follows: 

*When an annual appropriation act provides sufficient funding for an appropriation 

account to cover obligations previously incurred under the authority of a continuing 

resolution, any unpaid obligations are to be charged to and paid from the applicable 

account established under the annual appropriation act. Similarly, to the extent the 

annual act provides sulficient funding, those obligations which were incurred and 

paid during the period of the continuing resolution must be charged to the account 

created by the annual appropriation act. On the other hand, to the extent the annual 

appropriation act does not provide sufficient funding for the appropriation account to 

cover obligations vaMly incurred under a continuing resolution, the obligations in 

excess of the amount provided by the annual act should be charged to and paid from 

the appropriation account established under authority of the continuing resolution. 

“Q, Pub. L. No. 101-100, # 104, 103 Stat. 638,640 (1989) (1990 conthwiug resolution). 
Comparable provisions have been included in continuing resolutions for over a century. See, for 
example, the Fy 1883 continuing resolution (22 Stat. 384) discussed in 3 Lawrence, First ComP. 
Dec. 213 (1882). 

‘up-. Pub. L.No. 101-100, supranote8, P 103. 
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[Footnote omitted.] Thus the funds made available by the resolution must remain 
available to pay these obligations.” 

62 Comp. Gen. 9,11-12 (1982). However, to comply with the intent 
of the lower appropriation, OMB requires that agencies “reduce 
obligations in the most cost-effective way and to the maximum extent 
possible.” OMB Circular No. A-34, 5 22.1. Thus, as GAO had advised in 
1972, agencies are stii required to make their best efforts to remain 
within the amount of the final appropriation. The change recognized 
in 62 Comp. Gen. 9 is that, to the extent an agency is unable to do so, 
the appropriation made by the continuing resolution remains available 
to liquidate the “excess? obligations. 

C. Projects or 
Activities 

“Projects or activities” as used in continuing resolutions may have 
two meanings. When dete rmining which government programs are 
covered by the resolution, and the rate for operations limit, the term 
“project or activity” refers to the total appropriation rather than to 
specific activities. When determining whether an activity was 
authorized or carried out in the preceding year, the term “project or 
activity” may refer to the specific activity. The following paragraphs 
will elaborate. 

The term “projects or activities” is used in two contexts in continuing 
resolutions. First, it is used in the appropriating language to indicate 
which government programs are to be funded and at what rate. Thus a 
resolution might appropriate sufficient funds to continue “projects or 
activities provided for” in a certain appropriation bill “to the extent 
and in the manner” provided in the bill. Occasionally Congress will 
use only the term “activities” by appropriating sufficient funds “for 
continuing the following activities, but at a rate for operations not in 
excess of the current rate.” 

When used in this context, “projects or activities” or simply 
“activities” does not refer to specific items contained as activities in 
the administration’s budget submission or in a, committee report. 
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Bather, the term refers to the appropriation for the preceding fiscal 
year. B-204449, November 18, 1981.10Thus, if a resolution 
appropriates funds to continue “projects or activities” under a certain 
authorizing act at a rate for operations not exceeding the current rate, 
the agency is operating within the limits of the resolution so long as 
the total of obligations under the appropriation does not exceed the 
current rate. Within the appropriation, an agency may fund a 
particular activity at a higher rate than that activity was funded in the 
previous year and still not violate the current rate limitation, assuming 
of course that the resolution itself does not provide to the contrary. 

An exception to the interpretation that “projects or activities” refers 
to the appropriation in existence in the preceding fiscal year occurred 
in 58 Comp. Gen. 530 (1979). In prior years, Comprehensive 
Employment and Training Act programs had been funded in two 
separate appropriations, Employment and Training Assiitance and 
Temporary Employment Assistance. The individual programs under 
the two appropriations differed only in that the number of jobs 
provided under Temporary Employment Assistance depended on the 
condition of the national economy. 

Concurrently with the enactment of the 1979 continuing resolution, 
Congress amended the CETA authorizing legislation so that certain 
programs previously operating under the Temporary Employment 
Assistance appropriation were to operate in fiscal year 1980 under the 
Employment and Training Assistance appropriation. Under these 
circumstances, if the phrase “activities under the Comprehensive 
Employment and Trammg Act” in the continuing resolution had been 
interpreted as referring to the two separate appropriations made in 
the preceding year, and the current rates calculated accordingly, there 
would have been insufficient funds available for the now increased 
programs under the Employment and Training Assistance 
appropriation, and a surplus of funds available for the decreased 
programs under the Temporary Employment Assistance 
appropriation. To avoid this result, the Comptroller General 
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interpreted the 1979 continuing resolution as appropriating a single 
~IKIP-sum amount for all CETA programs, based on the combined 
current rates of the two appropriation accounts for the previous year. 
See 58 Comp. Gen. at 535-36. 

The term “projects or activities” has also been used in continuing 
resolutions to prohibit the use of funds to start new programs. Thus, 
many resolutions have contained a section stating that no funds made 
available under the resolution shall be available to initiate or resume 
any project or activity which was not conducted during the preceding 
fiscal year. When used in this context, the term “projects or activities” 
refers to the individual program rather than the total appropriation. 
See 52 Comp. Gen. 270 (1972); 35 Comp. Gen. 156 (1955). 

One exception to this interpretation occurred in B-178131, March 8, 
1973. In that instance, in the previous fiscal year funds were available 
generally for construction of buildings, including plans and 
specifications. However, a specific construction project was not 
actually under way during the previous year. Nonetheless it was 
decided that, because funds were available generally for construction 
in the previous year, this specific project was not a newproject or 
activity and thus could be funded under the continuing resolution.” 

In more recent years, Congress has resolved the differing 
interpretations of “project or activity” by altering the language of the 
new program limitation. Bather than limiting funds to programs which 
were actually conducted in the preceding year, the more recent 
resolutions prohibit use of funds appropriated by the resolution for 
“any project or activity for which appropriations, funds, or other 
authority were not available” duringthe preceding fmcal year.iz Thus, 
if an agency had authority and sufficient funds to carry out a 
particular program in the preceding year, that program is not a new 
project or activity regardless of whether it was actually operating in 

the preceding year. 

A variation occurred in 60 Comp. Gen. 263 (1981). A provision of the 
Higher Education Act authorized loans to institutions of higher 

“Cf. 4 Lamence, First Camp. Dec. 116 (1883), which concluded that obligations made under a 
co&ming resolution for certain building repairs not then autborkd violated the Antideficiency 
Act. 

‘%e, for example, Pub. L. No. 101-100,~ 101(c), 103 Stat. 638 (1989) (1990 continuing 
resolution). 
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education from a revolving fund, not to exceed limitations specified in 
appropriation acts. Congress had not released money from the loan 
fund since 1978. The FY 1981 continuing resolution provided funds to 
the Department of Education based on its regular FY 1981 
appropriation bill as passed by the House of Representatives. The 
House-passed version included $25 million for the higher education 
loans. Since the continuing resolution did not include a general 
prohibition against using funds for projects not funded during the 
preceding fiscal year, the $25 million from the loan fund was available 
under the continuing resolution, notwithstanding that the program 
had not been funded in the preceding year. 

D. Relationship to 
Other Legislation 

1. Not Otherwise Provided Continuing resolutions often appropriate funds to continue projects 
For “not otherwise provided for.” This language limits funding to those 

programs which are not funded by any other appropriation act. 
Programs which received funds under another appropriation act are 
not covered by the resolution even though the authorizing legislation 
which created the program is mentioned specifically in the continuing 
resolution. See B-183433, March 28,1979. For example, if a 
resolution appropriates funds to continue activities under the Social 
Security Act, and a specific program under the Social Security Act has 
already been funded in a regular appropriation act, the resolution 
does not appropriate any additional funds for that program. 

2. Status of Bill or Budget When a continuing resolution appropriates funds at a rate for 

Estimate Used as operations specified in a certain bill or in the adminiitration’s budget 

Reference estimate, the status of the bib or estimate on the date the resolution 
passes is controlliig, unless the resolution specifies some other 
reference date. 

A continuing resolution will often provide funds to continue activities 
at a rate provided in a certain bill that has passed one or both Houses 
of Congress, or at the rate provided in the adminiitration’s budget 
estimate. In such instances, the resolution is referring to the status of 
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the bill or budget estimate on the date the resolution became law. 
B-164031(2).17, December 5, 1975; B-152098, January 30, 1970. 

For example, the resolution may provide that activities are to be 
continued at the current rate or at the rate provided in the budget 
estimate, whichever is lower. The budget estimate referred to is the 
one in existence at the time the resolution is enacted, and the rate for 
operations cannot be increased by a subsequent upward revision of 
the budget estimate. B-164031(2).17, December 5, 1975. 

Similarly, if a resolution provides that activities are to continue at the 
rate provided in a certain appropriation bill, the resolution is referring 
to the status of the bill on the date the resolution is enacted. A later 
veto of the bill by the President would not affect the continuation of 
programs under the resolution. B-152098, January 15, 1973. 

Where a continuing resolution provides funds based on a reference 
bill, this includes restrictions or limitations contained in the reference 
bill, as well as the amounts appropriated, unless the continuing 
resolution provides otherwise. 33 Comp. Gen. 20 (B-116069, July 10, 
1953);13 B-199966, September 10, 1980. In National Treasury 
Employees Union v. Devine, 733 F.2d 114 (D.C. Cir. 1984), the court 
construed a provision in a reference bill prohibiting the 
implementation of certain regulations, accepting without question the 
restriction as having been “enacted into law” by a continuing 
resolution which provided funds “to the extent and in the mamter 
~provided for” in the reference bill. See also Connecticut v. Schweiker, 
684 F.2d 979 (D.C. Cir. 1982), cert. denied, 459 U.S. 1207. 
Obviously, the same result applies under a “full text” continuing 
resolution. B-221694, April 8,1986. 

A provision in a continuing resolution using a reference bii may 
incorporate legislative history, in which event the specified item of 
legislative history will determine the controlling version of the 
reference bill. For example, an issue in American Federation of 
Government Employeesv. Devine, 525 F. Supp. 250 (D.D.C. 1981), 
was whether the 1982 continuing resolution prohibited the Office of 
Personnel Management from funding coverage of therapeutic 
abortions in government health plans. The resolution funded 
employee health benefits “under the authority and conditions set forth 
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in H.R. 4121 as reported to the Senate on September 22, 1981.“An 
earlier version of H.R. 4121 had included a provision barring the 
funding of therapeutic abortions. However, the bill as reported to the 
full Senate by the Appropriations Committee on September 22,1981, 
dropped the provision. Accordingly, the continuing resolution could 
not form the basis for refusing to fund therapeutic abortions in the 
plaintiff’s 1982 health plan. 

It is also not uncommon for a continuing resolution to appropriate 
funds as provided in a particular reference bill at a rate for operations 
provided for in the conference report on the reference bii. At a 
minimum, this will include items on which the House and Senate 
conferees agreed, as reflected in the conference report. If the 
resolution also incorporates the “joint explanatory statement” portion 
of the conference report,~ then it will enact those amendments 
reported in “technical disagreement” as well. See B-22 1694, April 8, 
1986; B-205523, November 18, 1981; B-204449, November 18, 
1981. 

3. More Restri&ive 
Authority 

The “more restrictive authority,” as that term is used in continuing 
resolutions, is the version of a bill which gives an agency less 
discretion in obligating and disbursing funds under a certain program. 

Continuing resolutions will often appropriate funds to continue 
projects or activities at the rate provided in either the version of an 
appropriation act that has passed the House or the version that has 
passed the Senate, whichever is lower “or under the more restrictive 
authority.” Under this language, the version of the bilI which 
appropriates the lesser amount of money for an activity will be 
controlling. If both versions of the bii appropriate the same amount, 
the version which gives the agency less discretion in obligating and 
disbursing funds under a program is the “more restrictive authority” 
and will be the reference for continuing the program under the 
resolution. B-210922, March 30,1984; B-152098, March 26,1973; 
B-152554, December 15,197O. 

However, this provision may not be used to amend or nullify a 
mandatory provision of prior permanent law. To ilhrstrate, the Federal 
Housing Administration was required by a provision of permanent law 
to appoint an Assistant Commissioner to perform certain functions. 
The position subsequently became controversial. For the fnst month 
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of fiscal year 1954, the agency operated under a contiiuing resolution 
which included the “more restrictive authority” provision. Language 
abolishing the position had been contained in one version of the 
reference bill, but not both. The bii, when subsequently enacted, 
abolished the position. 

Under a strict application of the “more restrictive authority” 
provision, it could be argued that there was no authority to continue 
the employment of the Assistant Commissioner during the month 
covered by the continuing resolution. Noting that “laws are to be 
given a sensible construction where a literal application thereof would 
lead to unjust or absurd consequences, which should be avoided if a 
reasonable application is consistent with the legislative purpose,” the 
Comptroller General held that the Assistant Commissioner could be 
paid hi salary for the month in question. B-116566, September 14, 
1953. The decision concluded: 

“]M]anifestly the [more restrictive authority] language. was not designed to 
amend or nullify prior penuanent law which theretofore required, or might thereafter 
require, the continuance of a specific project or activity during July 1953. 

“. Accordingly, it is concluded that the words ‘the lesser amount or the more 
restrictive authority’ as used in [the continuing resolution] had reference to such 
funds and authority as theretofore were provided in appropriations for [the preceding 
fiscal year], and which might be changed, enlarged or r&xi&d from year to year.” 

In addition, continuing resolutions frequently provide that a provision 
“which by its terms is applicable to more than one appropriation” and 
which was not included in the applicable appropriation act for the 
preceding fmcal year, wih not be applicable to funds or authority 
under the resolution unless it was included in identical form in the 
relevant appropriation bii as passed by both the House and the 
Senate. Thus, in 52 Comp. Gen. 71(1972), a provision in the House 
version of the 1973 Labor Department appropriation act prohibited 
the use of “funds appropriated by this Act” for Occupational Safety 
and Health Act inspections of firms employing 25 persons or less. The 
Senate version contained the identical version except that “15” was 
substituted for “25.” The continuing resolution for that year 
contained both the “more restrictive authority” and the “applicable to 
more than one appropriation” provisions. The Comptroller General 
concluded that, even though the House provision was more 
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restrictive, the OSI-IA provision did not apply to funds under the 
continuing resolution since it had not been contained in the 1972 
appropriation act and by its terms it was applicable to more than one 
appropriation (i.e., it applied to the entire appropriation act). See also 
B-142011,August6,1969. 

For purposes of the “applicable to more than one appropriation” 
provision, GAO has construed the “applicable appropriation act for the 
preceding fiscal year” as meaning the regular appropriation act for 
the preceding year and not a supplemental. B-210922, March 30, 
1984. (The cited decision also illustrates some of the complexities 
encountered when the appropriation act for the preceding year was 
itself a contlmdng resolution.) 

4. Lack of Authorizing 
Legislation 

In order for a government agency to carry out a program, the 
program must first be authorized by law and then funded, usually by 
means of regular appropriations. This section deals with the 
relationship of continuing resolutions to programs whose 
authorization has expired or ls about to expire. The common issue ls 
the extent to which a continuing resolution provides authority to 
continue the program after expiration of the underlying authorization. 

As the following discussion will reveal, there are no easy answers. The 
cases frequently involve a complex interrelationship of various 
legislative actions (or inactions), and are not susceptible to any 
meaningful formulation of simple rules. For the most part, the answer 
is primarily a question of intent, circumscribed of course by statutory 
language and aided by various rules of statutory construction. 

We start with a fairly straightforward case. Toward the end of FY 
1984, Congress was considering legislation (S.2456) to establish a 
commission to study the Ukrainian famine of 1932-33. The bll 
passed the Senate but was not enacted into law before the end of the 
fmcal year. The FY 1985 continuing resolution provided that “]t]here 
are hereby appropriated $400,000 to carry out the provisions of 
S.2456, as passed by the Senate on September 21,1984.“” Ifthis 
provision were not construed as authorizing the establishment and 
operation of the commission as well as the appropriatiorrof funds, it 
would have been absolutely meaningless. Accordingly, GAO concluded 

“Pub. I,. NO. 98.473, $ 136,99 Stat. lS37,1973 (1984). 
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that the appropriation incorporated the substantive authority of 
S.2456. B-219727, July 30,1985. The result was supported by clear 
and explicit legislative history. 

In a 1975 case, GAO held that the specific inclusion of a program in a 
continuing resolution will provide both authorization and funding to 
continue the program despite the expiration of the appropriation 
authorization legislation. Thus, for example, if the continuing 
resolution specifically states that the School Breakfast Program is to 
be continued under the resolution, the program may be continued 
although funding authorization legislation for the program expires 
prior to or during the period the resolution is in effect. 55 Comp. Gen. 
289 (1975). The same result would follow if the intent to continue the 
program was made particularly clear in legislative history. 65 Comp. 
Gen. 318,320-21 (1986). 

The result in 55 Comp. Gen. 289 flows from two concepts. First, the 
continuing resolution, as the later enactment, is the more recent 
expression of congressional intent. Second, if Congress can 
appropriate funds in excess of a specific ceiling in authorizing 
legislation, which it can, then it should be able to appropriate funds to 
continue a program whose funding authorization is about to expire, at 
least where the authorization of appropriations is not a legal 
prerequisite to the appropriation itself. 

However, the “rule” of 55 Comp. Gen. 289 is not an absolute and the 
result in any given case will depend on, several variables. Although not 
spelled out as such in any of the decisions, the variables may include: 
the degree of specificity in the continuing resolution; the apparent 
intent of Congress with respect to the expired program; whether what 
has expired is an authorization of appropriations or the underlyhrg 
program authority itself; and the duration of the continuing resolution 
(short-term vs. full fiscal year). 

in one case, for example, “all authority” under the Manpower 
Development and Training Act terminated on June 30,1973. The 
program was not specifically provided for in the 1974 continuing 
resolution, and the authority in fact was not reestablished until 
enactment of the Comprehensive Employment and Training Act six 
months later. Under these circumstances, the Claims Court held that, 
in the absence of express language in the continuing resolution or 
elsewhere, contracts entered into during the gap between expiration 
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of the MDTA and enactment of CETA were without legal authority and 
did not bind the government. Consortium Venture Corp. v. United 
States, 5 Cl. Ct. 47 (1984) aff’d mem., 765 F.Zd 163 (Fed. Cii. 
1985). 

In another case, recent Defense Department authorization acts, 
including the one for FY 1985, had authorized a test program 
involving payment of a price differential to “labor surplus area” 
contractors. The test program amounted to an exemption from 
permanent legislation prohibiting the payment of such differentials. 
The 1985 provision expired, of course, at the end of FY 1985. The 
1986 continuing resolution made no specific provision for the test 
program nor was there any evidence of congressional intent to 
continue the test program under the resolution. (This lack of intent 
was confiied when the 1986 authorization act was subsequently 
enacted without the test program provision.) GAO found that the 
Defense Logistics Agency’s failme to apply the price differential in 
evaluating bids on a contract awarded under the continuing resolution 
(even though the differential had been included in the solicitation 
issued prior to the close of FY 1985) was not legally objectionable. 65 
Comp. Gen. 318 (1986). 

Amore difticult case was presented in B-207186, February 10,1989. 
Congress enacted two pieces of legislation on December 22,1987. 
One was a temporary extension of the Solar Bank, which had been 
scheduled to go out of existence on September 30,1987. Congress 
had enacted several temporary extensions while it was considering 
reauthorization, the one in question extending the Bank’s life to 
March 15,1988. The second piece of legislation was the tinal 
continuing resolution for 1988 which funded the government for the 
remainder of the fiscal year. The resolution included a specific 
appropriation of $1.5 million for the Solar Bank, with a two-year 
period of availability. 

If the concept of 55 Comp. Gen. 289 were applied, the result would 
have been that the specific appropriation in the continuing resolution, 
in effect, reauthorized the Solar Bank as well. However, the “later 
enactment of Congress” concept has little relevance when both laws 
are enacted on the same day. In addition, in contrast to 55 Comp. 
Gen. 289, there was no indication of congressional intent to continue 
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the Solar Bank beyond the March 1988 expiration date. Therefore, 
GAO distinguished prior cases, I5 found that the two pieces of 
legislation could be reconciled, and concluded that the resolution 
merely appropriated funds for the Bank to use during the remainder 
of its existence. 

Another case involving a sunset provision is 71 Comp. Gen. 378 
(1992). The legislation establishing the United States Commission on 
Civil Rights provided for the Commission to terminate on September 
30,199l. During fiscal year 1991, Congress was working on the 
Commission’s reauthorization and its regular FY 1992 appropriation. 
Although both bills passed both Houses of Congress, neither was 
enacted into law by September 30. The first continuing resolution for 
FY 1992, with a cutoff date of October 29,1991, expressly provided 
funds for activities included in the Commission’s yet-unenacted 1992 
appropriations bii. It was clear from all of this that Congress untended 
the Commission to continue operating beyond September 30. Thus, 
the continuing resolution effectively suspended the sunset date and 
authorized the Commission to operate until October 28, 1991, when. 
the regular 1992 appropriation act was enacted, at which tie the 
regular appropriation provided similar authority until November 26, 
when the reauthorization was enacted. 

Appropriation bhls sometimes contain provisions making the 
availability of the appropriations contingent upon the enactment of 
additional authorizing legislation. If a continuing resolution used a bill 
with such a provision as a reference, and if the authorizing legislation 
was not enacted, the amount contained in the appropriation bill, and 
therefore the amount appropriated by the continuing resolution, 
would be zero. To avoid this possibility, a continuing resolution may 
contain a provision suspending the effectiveness of such 
“contingency” provisions for the life of the resolution.‘B Such a 
suspension provision will be applicable only until the referenced 
appropriation bii is enacted into law. 55 Comp. Gen. 289,294 
(1975). 

15GA0 had also applied the c~neept or 55 Camp. Gen. 269 in 65 Coe~p. Gen. 524 (1986), 
holding that a speciri~ provision in a regular appropriation act permiti the continuation of an 
activity whose organic authority bad expired at the end of the preceding liical year. seealso 
5164031(3), January3,1973. 

‘“F&, Pub. L. No. 102.lOS, O 109, 105 Stat. 551,663 (1992 continuing resolution), 

Page 2-27 GAO/OGC-92.13 Appropriations la,” -vOr. n 



Chapter 8 
Conthulng Fteso1unom 

E. Duration 

1. Duration of Continuing Continuing resolutions generally provide that the budget authoritv 
Resolution provided for an activity by the resolution shall remain&+ilable until 

(a) enactment into law of a regular appropriation for the activity, 
(b) enactment of the applicable appropriation by both Houses of 
Congress without provision for the activity, or (c) a fmed cutoff date, 
whichever occurs first.17 Once either of the first two conditions 
occurs, or the cutoff date passes, funds appropriated by the resolution 
are no longer available for obligation and new obligations may be 
incurred only if a regular appropriation is made or if the termination 
date of the resolution is extended. 

The period of availability of funds under a continuing resolution can 
be extended by Congress by amending the fLved cutoff date stated in 
the resolution. B-165731(1), November 10, 1971; B-152098, 
January 30,197O. The extension may run beyond the session of 
Congress in which it is enacted. B-152554, December 15, 1970. 

Thus, some fiscal years have seen a series of continuing resolutions, 
informally designated “first,” “second,” etc., up to “final.” This 
happens as Congress extends the fmed cutoff date for short time 
periods until either a5 the regular appropriation acts are enacted or 
Congress determines that some or ah of the remaining bills will not be 
enacted individually, in which event relevant portions of the resolution 
will continue in effect for the remainder of the fiscal year. 

The second condition of the standard duration provision-enactment 
of the appropriation by both Houses without provision for the 
activity-will be considered to have occurred only when it is clear that 
Congress intended to terminate the activity. Thus, in B-164031(1), 
March 14,1974, although regular and supplemental appropriation 
acts had been enacted without provision for a program, the 
Comptroller General decided that funds for the program were still 
available under the continuing resolution. In this case, the legislative 
history indicated that in enacting the regular appropriation act, 
Congress was providing funding for only some of the programs 
normally funded by this act and was deferring consideration of other 

I&., Pub. L. No. 10%109.5 106. 105 Stat. at 553. 
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programs, including the one in question. Therefore, the second 
condition was not applicable. Moreover, because supplemental 
appropriations are intended to provide funding only for new or 
additional needs, omission of the program from the supplemental did 
not trigger the second cutoff provision. 

As discussed previously, once the applicable appropriation is enacted 
into law, expenditures made under the continuing resolution are 
charged to that appropriation, except that valid obligations incurred 
under the continuing resolution in excess of the amount finally 
appropriated are charged to the account established under the 
continuing resolution. 

2. Duration of 
Appropriations 

For the most part, the duration (period of obligational availabiity) of 
an appropriation under a short-term continuing resolution does not 
present problems. If you have, say, only one month to incur 
obligations under a continuing resolution, it matters little that the 
corresponding appropriation in a regular appropriation act might be a 
multiple-year or no-year appropriation. Also, once the regular 
appropriation is enacted, it supersedes the continuing resolution and 
governs the period of availability. Questions may arise, however, 
under continuing resolutions whose duration is the balance of the 
fiscal year. 

For example, the continuing resolution for fiscal year 1979 included 
the standard duration provision described above, with a cutoff date of 
September 30, 1979, the last day of the fwcal year. However, a 
provision in the Comprehensive Employment and Training Act stated 
that “notwithstanding any other provision of law, unless enacted in 
specific limitation of the provisions of this subsection,” 
appropriations to carry out the CETA program shall remain available 
for two years. Applying the principle that a specific provision governs 
over a more general one, it was held that funds appropriated for CETA 
under the continuing resolution were available for obligation for two 
years in accordance with the CETA provision. B-194063, May 4, 
1979; B-115398.33, March 20,1979. 

A few years earlier, the United States District Court for the District of 
Columbia had reached the same result in a case involving grants to 
states under the Elementary and Secondary Education Act. 
Pennsylvaniav. Weinberger, 367 F. Supp. 1378,1384-85 (D.D.C. 
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1973). The court stated, “lilt is a basic premise of statutory 
construction that in such circumstances the more specific measure 
. . is to be held controlling over the general measure where 
inconsistencies arise in their application.” Id. at 1385. - 

Application of the same principle produced a similar result in 
B-199966, September 10, !980. The 1980 continuing resolution 
appropriated funds for foreign economic assistance loans by 
referencing the regular 1980 appropriation bill which had passed the 
House but not the Senate. For that type of situation, the resolution 
provided for continuation of projects or activities “under the 
appropriation, fund, or authority granted by the one House [which 
had passed the bill].” The House-passed bill gave the economic 
assistance loan funds a two-year period of availability. The continuing 
resolution also included the standard duration provision with a cutoff 
date of September 30,198O. Since the duration provision applied to 
the entire resolution whereas the provision applicable to the loan 
funds had a narrower scope, the latter provision was the more specific 
one and the loan funds were therefore held to be available for two 
years. See also 60 Comp. Gen. 263 (1981) for further discussion of 
similar continuing resolution language. 

In some instances, an extended period of availability is produced by a 
specific exemption from the standard duration provision. For 
example, the 1983 continuing resolution provided foreign assistance. 
funds “under the terms and conditions” set forth in the Foreign 
Assistance Appropriation Act of 1982, and further exempted that 
appropriation from the duration provision. Since under the 1982 act, 
appropriations for the African Development Fund were to remain 
available until expended, appropriations to the Fund under the 
continuing resolution were also no-year funds. B-212876, 
September 21, 1983. In view of the express exemption from the 
duration provision, there was no need to apply the “specific vs. 
general” rule because there was no conflict. See also B-210922, 
March 30,1984. 

3.Impoundment The duration of a continuing resolution is relevant in determining the 
application of the Impoundment Control Act. Impoundment in the 
context of continuing resolutions was discussed in a letter to the 
Chairman of the House Budget Committee, B-205053, December 31, 
198 1. Generally, a withholding from obligation of funds provided 
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under a continuing resolution would constitute an impoundment. 
Where the continuing resolution runs for only part of the fiscal year, 
the withholding, even if proposed for the duration of the continuing 
resolution, should be classified as a deferral rather than a rescission. 
withholding funds during a temporary continuing resolution is 
different from withholding them for the life of a regular annual 
appropriation in that, in the former situation, Congress is still 
deliberating over the regular funding levels. Also, deferred funds are 
not permanently lost when a continuing resolution expires if a 
subsequent funding measure is passed. 

Under this interpretation, classification as a rescission would 
presumably still be appropriate where a regular appropriation is never 
passed, the agency is operating under continuing resolution authority 
for the entire fiscal year, and the timing of a withholding is such that 
insufficient opportunity would remain to utilize the funds. See - 
B-115398, May 9, 1975. 

The concepts in the two preceding paragraphs are reflected in OMB 
Ciicular No. A-34,5 71.6 (1985). 

Impoundment issues under continuing resolutions may arise in other 
contexts as well. See, e&, 64 Comp. Gen. 649 (1985) (failme to 
make funds available based on good faith disagreement over 
treatment of carryover balances in calculating rate for operations held 
not to constitute an illegal rescission); B-209676, April 14, 1983 (no 
improper impoundment where funds were apportioned on basis of 
budget request although continuing resolution appropriated funds at 
rate to maintain program level, as long as apportionment was 
sufficient to maintain requisite program level). 
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Chapter 9 

Liability and Relief of Accountable Officers 

A. Introduction The concept that a person should be held accountable for funds in his 
or her care is not peculiar to the government. If you get a job as a 
cashier at your local supermarket and come up short at the end of the 
day, you will probably be forced to make up the shortage from your 
own pocket. The store manager does not have to prove the loss was 
your fault. The very fact that the money is not there is sufilcient to 
make you liable. Of course, if your cash register is emptied by an 
armed robber and you are in no way implicated, you wllI be off the 
hook. 

Just like the private business enterprise, the government loses money 
in many ways. It is lost; it is stolen; it is paid out improperly; it ls 
embezzled. Sometimes the money is recovered; often it is not. If 
government funds are lost because of some employee’s misconduct or 
carelessness, and if the responsible employee is not required to make 
up the loss, the result is that the taxpayer ends up paying twice for the 
same thing, or paying for nothing. 

When you accept the job at the supermarket, you do so knowing 
perfectly well that you will be potentially liable for losses. There is no 
reason why the government should operate any differently. If 
anything, there is a stronger case for the liability of government 
employees since they are, In effect, trustees for the taxpayers 
(themselves included). As the Comptroller General once stated, “A 
special trust responsibility exists with regard to public monies and 
with this special trust goes personal financial responsibility.” 
B-161457, October 30, 1969. This chapterwill explore these 
concepts-the liability and relief of government officers and 
employees who are entrusted with public funds or who have certain 
specific responsibilities ln their disbursement. In government 
language, they are called “accountable officers.“’ 

‘This chapter deals solely with accountability for funds by those classifi~ as accountable 
officers. Other types of accountability-accountability by employees who are not accountable 
officers or accountability for property other than funds-are covered in Chapter 13. 
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Liabiuty and Belief of Accountable Omeers 

B. General Principles 

1. The Concepts of Liability 
and Relief 

a. Liability The concept of accountability for public funds in the form of strict 
personal liability evolved during the 19th century. Its origins can be 
traced to a number of congressional enactments, some dating back to 
the Nation’s infancy. The legislation establishing the Department of 
the Treasury in 1789 included aprovision directing the Comptroller 
of the Treasury to “direct prosecutions for all delinquencies of 
officers of the revenue” (1 Stat. 66). A few years later, in 1795, 
Congress authorized the Comptroller to require “any person who has 
received monies for which he is accountable to the United States” to 
render “his accounts and vouchers, for the expenditure of the said 
monies,” and to commence suit against anyone failing to do so 
(1 stat. 441). 

In 1846, Congress mandated that alI government officials safeguard 
public funds in their custody. The statute provided that- 

“all public ofticers of whatsoever character, be, and they are hereby, required to keep 
safely, without loaning, using, depositing in banks, or exchanging for other funds 
than as allowed by this act, all the public money collected by them, or otherwise at 
any time placed in their possession and custody, till the same is ordered, by the 
proper department or officer of the government, to be transferred or paid out. .” 

Act of August 6,1846, ch. 90,s 6,9 Stat. 59,60. Thii statute still 
exists, in modernized form, at 31 U.S.C. $3302(a). 

These are civil provisions. Congress also addressed fmcal 
accountability in a variety of crimimd statutes. An important one is the 
Act of June 14, 1866, ch. 122,14 Stat. 64, which declared it to be the 
duty of disbursing officers to use public funds.entrusted to them “only 
as . . . required for payments to be made. . . in pursuance of law,” and 
made it a felony for a disbursing officer to, among other things, 
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“apply any portion of the public money intrusted to him” for any 
purpose not prescribed by law.2 

The strict liability of accountable officers became firmly established ln 
a series of early Supreme Court decisions. In 1845, the Court upheld 
liability in a csse where money had been stolen with no fault or 
negligence on the part of the accountable officer. In an often-quoted 
passage, the Court said: 

“Public policy requires that every depositary of the public money should be held to a 
strict accountability. Not only that he should exercise the highest degree of vigilance, 
but that ‘he should keep safely’ the moneys which come to his hands. Any relaxation 
of this condition would open a door to frauds, which might be practiced with 
impunity. A depositary would have nothing more to do than to lay his plans and 
arrange his proofs, so as to establish his loss, without laches on his part. Let such a 
principle be applied to our postmasters, collectors of the customs, receivers of public 
moneys, and others who receive nmre OT less of the public funds, and what losses 
might not be anticipated by the public?” 

United States V. Prescott, 44 U.S. (3 How.) 578,588-89 (1845). 
While some might View this passage as unduly cynical of human 
nature, it makes the important point that the laws relating to the 
liability and relief of accountable officers are intended not only to give 
the officers incentive to guard against theft by others, but also to 
protect against dishonesty by the officers themselves. 

An 1872 case, United States V. Thomas, 82 U.S. (15 Wall.) 337, 
recognized that the liability announced ln Prescott, while strict, was 
not absolute. In that case, the Court refused to hold a customs official 
liable for funds which head been forcibly taken by Confederate forces 
during the Civil War. In formulating its conclusion, the Court 
recognized two exceptions to the strict liability rule: 

“[N]o rule of public policy requires an officer to account for moneys which have been 
destroyed by an ovetiig necessity, or taken from him by a public enemy, without 
any fault or neglect on his part.” 

‘This statute also still exists and is found at 18 U.S.C. B 653. Other provisions of the Criminal 
Code relevant to accountable officers include 18 U.S.C. $5 643 (failure to render accounts), 648 
(misuse of public funds), and 649 (failure M deposit). The four provisions of Title 18 cited in 
thii note apply to “all persons charged with the safe-keeping, transfer, or disbursement of the 
public money.” 18 U.S.C. § 649(b). 
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Id. at 352. The exceptions, however, are limited. In Smythe v. United 
&, 188 U.S. 156 (1903), the Court reviewed its precedents, 
including Prescott and Thomas, and upheld the liability of a Mint 
official for funds which had been destroyed by tire, finding the loss 
attributable neither to “overruling necessity” nor to a public enemy. 

I;\: 

b. Surety Bonding 

The standard that has evolved from the cases and statutes noted is one 
of strict liability. It is often said that an accountable officer is, in 
effect, an “insurer” of the funds in hi or her charge. Q, 64 Comp. 
Gen. 303,304 (1985); 54 Comp. Gen. 112,114 (1974); 48 Comp. 
Gen. 566,567 (1969); 6 Comp. Gen. 404,406 (1926); United States 
v. Heller, 1 F. Supp. 1,6 (D. Md. 1932). The liability is automatic, and 
arises by operation of law at the moment a physical loss occurs or an 
erroneous payment is made. 70 Comp. Gen. 12,14 (1990); 54 Comp. 
Gen. at 114. 

Apart from whatever statutory provisions may exist from time to time, 
an accountable officer’s strict liability is based on public policy. Q, 
Prescott, 44 U.S. at 587-88 (“The liability of the defendant ; . . arises 
out of. . . principles which are founded upon public policy”); B, 
1 F. Supp. at 6 (strict liability “is imposed as a matter of public 
policy”). 

The early cases based~habihty on two grounds. One, as noted above, 
was public policy, a consideration no less important now than it was 
then. The second basis was the terms of the officer’s bond. Prior to 
1972, the fidelity bonding of accountable officers was required by law. 
See, g, 22 Comp. Gen. 48 (1942); 21 Comp. Gen. 976 (1942). As 
an examination of the statement of the case in decisions such as 
Prescott, Thomas, and Smythe will reveal, the terms of the bond were 
very similar to, and in fact were derived from, the 1846 “keep safely” 
legislation quoted above. Thus, while the bond gave the government a 
more certain means of recovery, it did not impose upon accountable 
officers any duties that were not already required by statute.” 

%he bonding requirement bad been for the protection of the sovemment, not the accountable 
officer. Under the bonding system, if the United Ststes was compensated for a loss by the 
bonding company, the company succeeded to the rights of the United States and could seek 
reimbursement from the accountable oflicer. 68 Camp. Gen. 410,471(1989); B-186922, 
April 8,1977. 
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In a 1962 report, GAO concluded that bonding was not cost-effective,4 
and recommended legislation to repeal the bonding requirement. 
Review of the Bonding Program for Employees of the Federal 
Government, B-8201, March 29, 1962. Congress repealed the 
requirement in 1972, and accountable officers are no longer bonded. 
31 U.S.C. 5 9302. The last sentence of 31 U.S.C. 5 9302 states explicitly 
that the prohibition on requiring surety bonds “does not affect the 
personal financial liability” of individual officers or employees. Thus, 
elimination of the bonding requirement has no effect on the legal 
liability of accountable officers. 54 Comp. Gen. 112 (1974); 
B-191440, May25, 1979. 

c. Relief The early cases and statutes previously noted made no mention of 
relief from liabiliiy.5 “Relief” in this context means an action, taken by 
someone with the legal authority to do so, which absolves an 
accountable officer from liability for a loss. Prior to the World War II 
period, with limited exceptions for certain accountable officers of the 
armed forces, an accountable officer had but two relief options 
available. First, a disbursing officer could bring an action in what was 
then the Court of Claims under 28 USC. 5 2512. Of course, the officer 
would probably need legal representation and would incur other 
expenses, none of which were reimbursable. Second, and this became 
the most common approach, was private relief legislation, a 
burdensome process for amounts which were often relatively small. 
There was no mechanism for providing relief at the administrative 
level, however meritorious the case. 4 Comp. Gen. 409 (1924); 27 
Comp. Dec. 328 (1920). 

Starting in 1941, Congress enacted a series. of relief statutes, and 
there is now a comprehensive statutory scheme for the administrative 
relief of accountable officers who are found to be without fault. The 
major portion of this chapter deals with the application of this 
legislation. 

It is important to distinguish between liability and relief. It is not the 
denial of relief that makes an accountable officer liable. The basic 

‘OriginaLly, accountable oRicers had to pay for their own bonds. 33 Camp. Gen. 7 (1953). 
Legislation elfective January I, 1956, authorized the government to pay (69 Stat. 618). 

‘The “public enemy” situation dealt with in the s case is not an example of relief. It is an 
example of a situation in which liability does not attach to begin with. 
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legal liability of an accountable officer arises automatically by virtue 
of the loss and is not affected by any lack of fault or negligence on the 
officer’s part; relief is a separate process, and may take lack of fault 
into consideration to the extent authorized by the governing statute.B 
54 Comp. Gen. 112 (1974); B-167126, August 28,197s. 

2. who Is an Accountable An accountable officer is any government officer or employee who by 
Officer? reason of his or her employment is responsible for or has custody of 

government funds. 62 Comp. Gen. 476,479 (1983); 59 Comp. Gen. 
113, 114 (1979); B-188894, September 29, 1977. Accountable 
officers encompass such officials as certifying officers, civilian and 
military disbursing officers, collecting officers, and other employees 
who by virtue of their employment have custody of government funds. 
With rare exceptionq7 other ofticials who may have a role in 
authorizing expenditures (contracting officers, for example) are not 
accountable officers for purposes of the laws discussed in this 
chapter, although they may be made accountable in varying degrees 
by agency regulation. See B-241856.2, September 23,1992. - 

a. Certifying Officers Accountability for public funds in civilian agencies rests primarily with 
the certifying officer, a government officer or employee whose job is 
or includes certifying vouchers (including voucher schedules or 
invoices used as vouchers) for payment. A certifying officer differs 
from other accountable officers in one key respect: the certifying 
officer has no public funds in his or her physical custody. Rather, 
accountabiity is based on the nature of the function. A certifying 
officer’s liability, discussed in detail later in this chapter, is prescribed 
by 31 U.S.C. 5 3528. In brief, certifying officers are responsible for the 

%Vhik the gener;ilizations in the text are true, as discussed later in this chapter, ~.s.wge of time 
can eliminate the goven-ment’s abiiity to enforce liabiity in improper payment cases, even 
without relief. Ln order to protect the government’s position, agencies should move promptly to 
address an accountable ofticer’s liab9iW bnpiications in a few cases such as 70 Camp. Gen. 
616,622-23 (1991), that an agency can never enforce an accountable officer’s Liability for a” 
improper payment unless it has fit submitted the matter to GAO are misleading. See GAO’s 
Policy and Procedures Manual for Guidance of Federal Agencies, title 7, chap. 8, which 
describes agencies’ speci6c responsibilities in this area 

‘On a few occasions, GAO has treated an ofticial who directs the making of an expenditure as 
accountable even though not falling into one of the tmditiorral categories of accountable officer. 
61 Camp. Gen. 260,266 (1982) (illegal entmtainment expenditures “must be paid by the. 
officials who authorized the expenditures”); 37 Camp. Gen. 360,361 (1957) (cost of greeting 
cards ‘is a personal expense to be borne by the o”icer who ordered and sent the cards”); 7 
Camp. Gen. 481,482 (1928) (same). 

Page 9-8 GAO/OGC-92.13 Appropriations L4m”-Vid. If’ 



Chapter 9 
Liability and Relief of Accountable ORleers 

legality of proposed payments, and are liable for the amount of illegal 
or improper payments resulting from their certifications. 

A great many government officials make official “certifications” of 
one type or another, but this does not make them “certifying officers” 
for purposes of accountability and liability. The concepts of 
accountability and relief discussed in this chapter apply only to 
“authorized certifying officers” who certify vouchers upon which 
moneys are to be paid out by disbursing officers in discharging a debt 
or obligation of the government. 23 Comp. Gen. 953 (1944). This 
may in appropriate circumstances include the head of a department or 
agency. 31 U.S.C. 3 3325(a)(l); 21 Comp. Gen. 976,979 (1942); 40 
Op. Att’y Gen. 284 (1943). An authorized certifying officer must be so 
designated in writing. 31 U.S.C. 5 3325(a)(l). 

Thus, an employee who “certified” overtime assignments in the sense 
of a timekeeper verifying that employees worked the hours of 
overtime claimed could not be held liable for resulting overpayments 
under an accountable officer theory. B-197109, March 24, 1980. 
Similarly, an official who certifies that long-distance telephone calls 
are necessary for official business as required by 31 U.S.C. 5 1348(b) is 
not an accountable officer. 65 Comp. Gen. 19,20-21 (1985). The, 
same approach applies to various post-certification administrative 
actions, the rule being that once a voucher has been duly certified by 
an authorized official, subsequent administrative processing does not 
constitute certification for purposes of 31 U.S.C. $3528.55 Comp. 
Gen. 388,390 (1975). For example, the Comptroller General has held 
that 31 USC. 5 3528 does not apply to an “approving officer” who 
approves vouchers after they have been duly certified. 21 Comp. Gen. 
841 (1942). 

b. Disbursing Officers A disbursing officer is an officer or employee of a federal department 
or agency, civilian or military, designated to disburse moneys and 
render accounts in accordance with laws and regulations governing 
the disbursement of public funds. The term is essentially self-defining. 
As one court has stated: 

“We do not fmd the term ‘disbursing ofiker statutorily defied, probably because it 
is self-deftitiv& It can mean nothing except an officer who is authorized to disburse 
funds of the United States.” 
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Romneyv. United States, 167 F.2d 521,526 (D.C. Cir. 1948) cert. 
denied, 334 U.S. 847. 

Whether an employee is a “disbursing officer” depends more on the 
nature of the person’s duties than on the title of his or her position. In 
some cases, the job title will be “disbursing officer.” This is the title 
for the disbursing officers of the Treasury Department who disburse 
for most civilian agencies under 31 USC. 3: 3321. For the military 
departments, which generally do their own disbursing, the title may be 
“finance and accounting officer.” As a general proposition, any 
employee to whom public funds are entrusted for the purpose of 
making payments from those funds will be regarded as a disbursing 
officer. See B-151156, December 30, 1963. 

There may be more than one disbursing officer for a given 
transaction. Military disbursing operations provide an example. The 
account is often held in the name of a supervisory official such as a 
Finance and Accounting Officer, with the actual payment made by 
some subordinate (agent, cashier, deputy, etc.). Both are regarded as 
disbursing officers for purposes of liability and relief although, as we 
will discuss later, the standards for relief differ. E.g., 62 Comp. Gen. 
476,479-80 (1983); B-245127, September 18, 1991. 

c. Cashiers A cashier is an officer or employee of a federal department, agency, or 
corporation who, having been recommended by the head of the 
activity, has been designated as a &shier by the officer responsible 
for making disbursements and is thereby authorized to perform 
limited cash disbursing functions or other cash operations. Treasury 
Financial Manual (TFM), Vol. I, 9: 4-3020. Cashiers must be designated 
in writing. Id. 5 4-3025. 

with respect to disbursing functions under 31 U.S.C. 9: 3321, cashiers 
are divided into five categories: (1) Class A Cashier (may not advance 
lmprest funds to another cashier except an alternate); (2) Class B 
Cashier (may advance imprest funds to alternate or subcashier); 
(3) Class D Cashier (receives funds solely for change-making 
purposes); (4) Subcashier (may receive lmprest funds from a Class B 
or D cashier and is under supervision of same local office); and 
(5) Alternate to a Cashier or Subcashier (functions during absence of 
principal cashier but may act simultaneously if required by work 
load). Fnller descriptions may be found in the Treasury Department’s 
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supplement to the TFM entitled Manual of Procedures and Instructions 
for Cashiers Operating Under 31 U.S.C. 3321 (July 1985). 

Cashiers who are authorized to make payments from funds advanced 
to them are regarded as a category of disbursing officer. They are 
personally liable for any loss or shortage of funds in their custody 
unless relieved by proper authority. Further discussion of the role and 
responsibilities of cashiers may be found in I TFM Chapter 4-3000 and 
in the Cashiers Manual. 

d. Collecting Officers 

For the most part, a cashier will be operating with funds advanced by 
his or her own employing agency. In some situations, however, such 
as an authorized interagency agreement, the funds may be advanced 
by another agency. Liability and relief are the same in either case. 65 
Comp. Gen. 666,675-77 (1986). 

Collecting officers are those who receive or collect money for the 
government, such as Internal Revenue collectors or Customs 
collectors. Collecting officers are accountable for all money collected. 
Q, 59 Comp. Gen. 113,114 (1979); 3 Comp. Gen. 403 (1924); 1 
Camp. Dec. 191(1895); B-201673 Sal., September 23, 1982. For 
example, an Internal Revenue collector is responsible for the physical 
safety of taxes collected, must pay over to the government all taxes 
collected, and must make good any money lost or stolen white ln his 
or her custody unless relieved. E&., 60 Comp. Gen. 674 (1981). 
However, under a lockbox arrangement whereby tax payments are 
mailed to a financial institution at a post office box and then wired to a 
Treasury account, Internal Revenue Service officials are not 
accountable for funds in the possession of the fmancial institution 
since they do not gain custody or control over those funds. B-22391 1, 
February 24,1987. 

The clerk of a bankruptcy court, lf one has been appointed under 28 
U.S.C. 5 156(b), is the accountable officer with respect to fees paid to 
the court, as prescribed by 28 U.S.C. 5 1930, by parties commencing a 
case under the Bankruptcy Code. 28 USC. § 156(f). This provision, 
added ln 1986, essentially codified the result of two GAO decisions 
issued the previous year, 64 Camp. Gen. 535 (1985) and B-217236, 
May 22,1985. 

In some situations, certain types of receipts may be collected by a 
contractor. Since the contractor ls not a government officer or 
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e. Other Agents and 
Custodians 

employee, the various accountable officer statutes discussed 
throughout this chapter do not apply, and the contractor’s liability is 
governed by the terms of the contract. For example, a parking service 
contract with the General Services Administration required the 
contractor to collect parking fees at certain government buildings and 
to remit those fees to GSA on a daily basis. One day, instead of 
remitting the receipts, an official of the contractor took the money 
home in a paper bag and claimed to have been robbed in a parking lot 
near her residence. When GSA withheld the amount of the loss from 
contract payments, the contractor tried to argue that the risk of loss 
should fall upon the government. The Claims Court disagreed. Since 
the contract terms were clear and the contractor failed to comply, the 
contractor was held responsible for the loss. Miracle Contractors, 
Inc. v. United States, 5 Cl. Ct. 466 (1984). 

The Department of Agriculture has statutory authority to use 
volunteers to collect user fees in national forests. The volunteers,- 
private individuals, are to be bonded, with the cost of the bonds paid 
by the Department. 16 U.S.C. 5 460!-6a(k). In 68 Comp. Gen. 470 
(1989), GAO concurred with the Department that the volunteers could 
be regarded as agents of the Forest Service and, as such, eligible for 
relief for non-negligent losses. The practical significance of this 
decision is that it would be difficult to recruit volunteers if they faced 
potential liability for non-negligent losses, a possibility that would 
exist even under a surety bond. Id. at 471. 

Occasionally, officers and employees who do not tit into any of the 
preceding categories, and who may not even be directly involved in 
government fiscal operations, are given custody of federal funds and 
thereby become accountable officers for the funds placed in their 
charge. Note ln this connection that the “safekeeping” mandate of 31 
USC. § 3302(a) (made unmistakably clear by reference to the original 
1846 language quoted earlier), applies to any government employee, 
regardless of job description, to whom public funds are entrusted in 
connection with the performance of government business. See, e.g., 
B-170012, February 3,1972. 

Examples of employees in this general custodial category include: a 
special messenger delivering cash to another location, B-1884 13, 
June 30, 1977; a messenger sent to the bank to cash checks, 
B-226695, May 26,1987; State Department employees responsible 
for packaging and shipping funds to an overseas embassy, B-193830, 
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October 1, 1979; an officer in charge of a laundry operation on an 
Army base who had been advanced public funds to be held as a 
change fund, B-155149, October 21,1964; and a Department of 
Energy special counsel with control over petroleum overcharge 
refunds, B-200170, April 1, 1981. 

As with disbursing officers, there may be more than one accountable 
officer in a given case, and the concept of accountability is not limited 
to the person in whose name the account is officially held nor is it 
limited to the person or persons for whom relief is officially 
requested. For example, accounts in the regional offices of the U.S. 
Customs Service are typically held in the name of the Regional 
Commissioner. While the Regional Commissioner is therefore an 
accountable officer with respect to that account, subordinate 
employees who actually handle the funds are also accountable 
officers. B-197324, March 7,198O; B-193673, May 25, 1979. The 
same principle applies to the various service centers of the Internal 
Revenue Service. &, 60 Comp. Gen. 674 (1981). 

As demonstrated by the Customs and IRS, situations, as well as the 
many cases involving military fmance and accounting officers, a 
supervisory official will be an accountable officer if that official has 
actual custody of public funds, or if the account is held ln the official’s 
name, regardless of who has physical custody. Absent these factors, 
however, a supervisor ls not an accountable officer and does not 
become one merely because he or she supervises one. Q, 
B-214286, July 20,1984; B-194782, August 13,1979. 

In each case, it is necessary to examine the particular facts and 
circumstances to determine who had responsibility for or custody of 
the funds during the relevant stages of the occurrence or transaction. 
Thus, in B-193830, October 1, 1979, money shipped from the State 
Department to the American Embassy in Paraguay never reached its 
destination. While the funds were chargeable to the account of the 
Class B cashier at the Embassy, the State Department employees 
responsible for packaging and shipping the funds were also 
accountable officers with respect to that transaction. In another case, 
a new Class B cashier had been recommended at a Peace Corps office 
in Western Samoa, and had in fact been doing the job, but his official 
designation was not made until after the loss ln question. Since the 
new cashier, even though not yet formally designated, had possession 
of the funds at the time of the loss, he was an accountable officer. 
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However, since the former cashier retained responsibility for the 
imprest fund until formally replaced, he too was an accountable 
officer. B-188881, May 8,197s. 

In sum, any government officer or employee who physically handles 
government funds, even if only occasionally, is accountable for those 
funds while in his or her custody. 

It may be impossible, although this will happen only in extremely rare 
cases, to specify exactly who the proper accountable officer is. For 
example, the Drug Enforcement Administration used a flash roll of 
650 $100 bills and discovered that 15 bills had been replaced by 
counterfeits scattered throughout the roll. (The “roll” was actually a 
number of stacks.) The roll had been used in a number of 
investigations and in each instance, the transactions (transfers from 
cashiers to investigators, returns to cashier, transfers between 
different groups of investigators) were recorded on receipts and the 
money was counted. While it was thus possible to determine precisely 
who had the roll on any given day, there was no way to determine 
when the substitution took place and hence to establish to whom the 
lossshouldbeattributed.B-191891,June 16,198O. 

3. F’unds to Which 
Accountabiity Attaches 

When we talk about the liability of accountable officers, we 
deliberately use the broad term “public funds.” As a general 
proposition, for purposes of accountability, “public funds” consists of 
three categories: appropriated funds, funds received by the 
government from nongovemment sources, and funds held in trust. It 
is important to emphasize that when we refer to certain funds as 
“nonaccountable” in the course of this discussion, ah we mean is that 
the funds are not subject to the laws governing the liability and relief 
of accountable officers. Liability for losses may still attach on some 
other basis. 

a. Appropriated Funds Appropriated funds are accountable funds. The funds may be in the 
Treasury, which is where most appropriated funds remain pending 
disbursement, or they may be in the form of cash advanced to a 
government officer or employee for some authorized purpose. 
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(1) Imprest funds 

The definitions of the various types of cashier refer primarily to the 
use of “imprest funds.” An imprest fund is essentially a petty cash 
fund. More specifically, it is a fued-cash fund (i.e., a fmed dollar 
amount) advanced to a cashier for cash disbursements or other cash 
requirement purposes as specifically authorized. An imprest fund may 
be either a stationary fund, such as a change-making fund, or a 
revolving fund. Treasury Financial Manual (TFM), Vol. I, 5 4-3020. 

Imprest funds are commonly used for such things as small purchases, 
travel advances, and authorized emergency salary payments. 
Guidance on the use of imprest funds may be found in GAO’s Policy 
and Procedures Manual for Guidance of Federal Agencies, title 7, 
§ 6.8, I TM chapter 4-3000, and the Federal Acquisition Regulation 
(FAR), 48 C.F.R. subpart 13.4. Agencies using imprest funds are 
required to issue implementing regulations. I TFM 5 4-3030; FAR, 48 

C.F.R. $ 13.403(c). Except to the extent specified in an agency’s own 
regulations (G, B-220466 et al., December 9,1986), there are no 
subject matter limitations on the kinds of services payable from 
imprest funds. 65 Comp. Gen. 806 (1986). 

Imprest funds of the revolving type are replenished to the fmed 
amount as spent or used. As replenishments are needed, 
replenishment vouchers are submitted through the certifying officer 
to the disbursing officer. Replenishment vouchers must be supported 
by receipts or other evidence of the expenditures. 

At any given time, an hnprest fund may consist of cash, uncashed 
government checks, and other documents such as unpaid 
reimbursement vouchers, sales slips, invoices, or other receipts for 
cash payments. An imprest fund cashier must at all times be able to 
account for the full amount of the fund. I TFM § 4-3040.80. For 
example, if a cash box containing a $1,000 imprest fund disappears, 
and at the tie of disappearance the box contained $500 in cash and 
$500 in receipts for which reimbursement vouchers had not yet been 
issued, the loss to the government is the full $1,000 and the cashier is 
accountable for that full amount. A cashier’s failure to keep adequate 
records, thus making proper reconciliation impossible, is negligence. 
B-189084, January 15,198O. 
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Loss of a replenishment check before it reaches the cashier is not a 
situation requiring relief of the cashier. The proper procedure in such 
a situation is to report the loss to the disbursing office which issued 
the check to obtain a replacement. B-203025, October 30, 1981. 

If in the government’s interests, a checking account may be set up in a 
private bank for imprest fund disbursements as long as adequate 
control procedures are developed. B-117566, April 29, 1959. Use of 
depositary accounts must be approved by the agency head or 
designee, is authorized only for cash withdrawal transactions, and 
should be limited to situations in which there is “strong justification.” 
I TFM 5 4-3040.60. The account may be interest-bearing, in which 
event any interest earned must be deposited in the Treasury as 
miscellaneous receipts. Id. 

The method of imprest fund accountability changed starting with 
fiscal year 1985. Prior to that time, funds advanced to cashiers by 
Treasury disbursing officers were not “charged” to the agency’s 
appropriations at the time of the advance but were carried on the 
disbursing officers records of accountability. The cashiers were 
regarded as agents of the disbursing officers. In fact, it was common 
to refer to cashiers as “agent cashiers.” E.g., A-89775, March 21, 
1945. Charges were made to the applicable appropriation or fund 
accounts only when replenishment checks were issued. Relief 
requests had to be submitted through the Treasury’s Chief Disbursing 
Officer. 

In 1983, the Treasury Department proposed removing imprest fund 
advances from the disbursing officers’ accountability inasmuch as the 
transactions were beyond the disbursing officers’ control. GAO 

concurred. B-212819-O.M., May 25,1984. The current procedures 
are discussed in 70 Comp. Gen. 481 (1991). In brief, the charge to the 
agency’s appropriation is now made at the time of the initial advance. 
However, since the advance does not qualify as an obligation under 31 
U.S.C. 9 1501, the charge must be ln the form of a “commitment” or 
“reservation.” In general, the actual obligation occurs when the 
advance is used and the cashier seeks replenishment. The preliminary 
charge is necessary to protect against violating the Antideficiency Act. 
Except for certain procedural matters (relief requests are no longer 
processed through the applicable disbursing officer), the changes 
have no effect on the cashier’s liability as an accountable officer. 
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An alternative approach to managing lmprest funds is the “third-party 
draft” procedure described in I TFM § 4-3640.70. In brief, an agency 
may, with written approval from its Treasury Financial Center, retain 
a contractor to provide the agency with payment instruments, not to 
exceed a face value of $1,000 each, drawn on the contractor’s 
account. The agency therruses these drafts for its imprest fund 
transactions, and reimburses the contractor for properly payable 
drafts which the contractor has paid. Since the funds being disbursed 
from the imprest fund under this system are not government funds, 
personal liability does not attach to the cashier. I$; GAO Policy and 
Procedures Manual, title 7,s 6.8.B. 

(2) Flash rolls 

Law enforcement officers on undercover assignments frequently need 
a supply of cash to support their operations, for example, to purchase 
contraband or to use as a gambling stake. This money, often advanced 
from an imprest fund, is tailed a “flash roll.” By the very nature of the 
activities involved, flash roll money is at high risk to begin with. 

It is clear that a ilash roll ln the hands of a law enforcement agent 
retains its status as government funds. Garcia v. United States, 469 
U.S. 70 (1984) (flash roll held to be money of the United States for 
purposes of 18 U.S.C. 8 2114, which makes it a criminal offense to 
assault a custodian of government money). However, ilash roll money 
will be accountable in some situations and nonaccountable ln others, 
depending on the nature of the loss. If the loss is within the risk 
inherent ln the operation, such as the suspect absconding with the 
money, it is not viewed as an “accountable officer” loss but may be 
handled internally by the agency. If the agency, under its internal 
investigation procedures, fmds the agent with custody of the funds to 
have been negligent, it should hold the agent liable to the extent 
provided in its regulations. Otherwise, it may simply record the loss as 
a necessary expense agalnst the appropriation which fmanced the 
operation. If, on the other hand, the loss occurs in the course of the 
operation but is unrelated to carrying out its purpose, the accountable 
officer laws apply. The decision first recognizing this distinction is 61 
Comp. Gen. 313 (1982), applying it in the context of Drug 
Enforcement Administration undercover operations.* 

%lor decisions, snchasB192010,August 14,1979, whichhadtreatedall flash roll losses BS 
acmwtahle 0Ircer losses, were moditied accmdhgly. 61 Camp. Gen. at 316. 
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The fact pattern in the Garcia case illustrates the nonaccountable 
situation. A Secret ServGnt had been given a flash roll to buy 
counterfeit currency from suspects in Miami. The agent met the 
suspects in a park. One of the suspects pulled a semi-automatic pistol 
and demanded the money. Other Secret Service agents rushed to the 
scene and apprehended the suspects, one of whom was trying to run 
off with the money. Of course there was no loss since the money was 

recovered. If the second suspect had gotten away with the money, 
however, the loss could have been treated as an expense of the 
operation, without the need to seek,relief for anyone. GAO decisions 
fmding flash roll losses “nonaccountable” under the standards of 61 
Comp. Gen. 313 are B-238222, February 21, 1990 (suspect stole 
flash roll during drug arrest); B-232253, August 12, 1988 (informant 
stole money provided to rent undercover apartment); and B-205426, 
September 16, 1982 (federal agent robbed at gunpoint while trying tom 
purchase illegal fuearms). 

An example of a case which remains subject to the accountable offrcer 
laws is B-218858, July 24, 1985. Afederal agent, posing as a 
narcotics trafficker, stopped at a telephone booth to make a call. Two 
women approached the booth, which did not have a door. One 
diverted the agent’s attention while the other picked his pocket. The 
loss, while certainly incident to the undercover operation, was 
unrelated to its central purpose. Relief was granted. Other cases are: 

* 64 Comp. Gen. 140 (1984) (agent set shoulder bag containing flash 
money on airport counter and left it unattended for several minutes 
while making ticket arrangements; relief denied). 

. B-210507, April 4, 1983 (briefcase containing funds stolen when 
agent set it down in coffee shop for 15-20 seconds to remove jacket; 
relief granted). 

l B-220492, December 10, 1985 (agent left funds in glove 
compartment while making phone call in high crime area; agency 
found him negligent). 

As 64 Comp. Gen. 140 and B-210507 point out, losses which occur 

while flash money is being transported to the location where it is 
intended to be used are at best incidental to the operation and are thus 
governed by the accountable officer laws. 
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The conspicuous display of a flash roll is not in and of itself 
negligence where necessary to the agent’s undercover role. B-194919, 
November 26, 1980. 

(3) Travel advances 

Travel advances are authorized by 5 U.S.C. 5 5705. The statute 
expressly directs the recovery, from the traveler or from his or her 
estate, of advances not used for allowable travel expenses. 

A travel advance is “based upon the employee’s prospective 
entitlement to reimbursement” (B-178595, June 27,1973), and is 
essentially for the convenience of the traveler. If it were not 
authorized, the traveler would have little choice but to use personal 
funds and then seek reimbursement at the end of the travel. Travel 
advances in the hands of the traveler are regarded as nonaccountable 
and hence not governed by the accountable officer laws. Bather, they 
are treated as loans for the personal benefit of the traveler. As such, if 
the funds are lost or stolen while in the traveler’s custody, regardless 
of the presence or absence of fault attributable to the traveler, the 
funds must be recovered as provided by 5 USE. 5 5705, and the 
accountable officer relief statutes do not apply. 54 Comp. Gen. 190 
(1974); B-206245, April 26,1982; B-183489, June 30,1975. The 
same principle applies to traveler’s checks. 64 Comp. Gen. 456,460 
(1985). 

In many cases, a messenger or some other clerical employee picks up 
the funds for the traveler. If the funds are lost or stolen whine in the 
intermediary’s custody, and use of the intermediary was the traveler’s 
choice, the intermediary is the agent of the traveler and the traveler, 
having constructively received the funds, remains liable. B-204387, 
February 24,1982; B-200867, March 30,198l. However, ifuse of the 
intermediary is required by agency or local policy, then the 
intermediary is the agent of the government and the traveler is not 
liable. 67 Comp. Gen. 402 (1988). 

Even though the accountable officer relief statutes do not apply, it 
may be possible to effectively “relieve” the non-negligent traveler by 
considering a claim under the Military Personnel and Civilian 
Employees’ Claims Act of 1964,31 U.S.C. 5 3721, to the extent 
permissible under the agency’s implementing regulations. B-208639, 
October 5,1982; B-197927, September 12,198O. 
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b. Receipts 

Travel advances returned to government custody for reasons such as 
postponement of the travel regain their status as accountable funds, 
and an employee receiving custody of these funds is governed by the 
laws relating to the liability and relief of accountable offtcers. 
B-200404, February 12,1981; B-170012, March 14,1972; B-170012, 
May 3, 1971. Also, where an advance greatly exceeds the employee’s 
legitimate travel expense needs and it is clear that the excess is 
intended to be used for operational purposes, the excess over 
reasonable needs may be treated as accountable funds and not part of 
the “loan.” B-196804, July 1, 1980. 

In our definitions of governmental receipts and offsetting collections 
in Chapter 2, we noted that the government receives funds from 
nongovernment sources (a) from the exercise of its sovereign powers 
(e.g., tax collections, customs duties, court fines), and (b) from a 
variety of business-type activities (e.g., sale of publications). These 
collections, whether they are to be deposited in the Treasury as 
miscellaneous receipts or credited to some agency appropriation or 
fund, are accountable funds from the moment of receipt. .Some 
examples are 64 Comp. Gen. 535 (1985) (fees paid to bankruptcy 
court); 60 Comp. Gen. 674 (1981) (tax collections); B-200170, 
April 1, 1981 (petroleum overcharge refunds); B-194782, August 25, 
1980 (recreational fee collections). 

c. Funds Held in Trust When the government holds private funds in a trust capacity, it is 
obligated, by virtue of its fiduciary duty, to pay over those funds to the 
rightful owners at the proper time. Thus, although the funds are not 
appropriated funds, they are nevertheless accountable funds. The 
principle has been stated as follows: 

“[T]he same relationship between an accountable offur and the United States is 
required with respect to trust funds of a private character obtained and held for xme 
particular purpose sanctioned by law as is required with respect to public funds.” 

6Comp.Gen.515,517(1927).TheCourtofClaimssaidthessme 
thing inwoogv. UnitedStates, 48 Ct. Cl. 80 (1913). 

A common example is the Department of Veterans Affairs “Personal 
Funds of Patients” (PFGP) account. Patients, upon admissiOn to a VA 

hospital, may deposit personal funds in thii account for safekeeping 
and use as needed. Upon release, the balance is returned to the 
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patient. Patient funds in the PFOP account have been consistently 
treated as accountable funds. 68 Comp. Gen. 600 (1989); 68 Comp. 
Gen. 371 (1989); B-226911, October 19, 1987; B-221447,April2, 
1986; B-215477, November 5, 1984; B-208888, September 28, 1984. 

Another example is private funds of litigants deposited in a registry 
account of a court of the United States, to be held pending 
distribution by order of the court in accordance with 28 USC. 5s 2041 
and 2042. These are also accountable funds under the trust fund 
concept. 64 Comp. Gen. 535 (1985); 6 Comp. Gen. 515 (1927); 
B-200108/B-198558, January 23,1981. See also Osborn v. United 
States, 91 U.S. 474 (1875) (court can summarily compel restitution of 
funds improperly withdrawn from registry account by former 
officers). 

Other situations applying the trust fund concept are 67 Comp. Gen. 
342 (1988) (Indian trust accounts administered by Bureau of Indian 
Affairs); 17 Comp. Gen. 786 (1938) (United States Naval Academy 
laundry fund); B-190205, November 14, 1977 (foreign currencies 
accepted in connection with accommodation exchanges authorized by 
31 U.S.C. 5 3342); and A-22805, November 30, 1929 (funds taken 
from prisoners at the time of their confinement, to be held in their 
behalf). See also 69 Comp. Gen. 314 (1990) (BIA may contract with 
private bank for ministerial aspects of trust fund disbursements, but 
government disbursing officer must retain responsibility for 
managerial and judgmental aspects). 

Not all nongovernment funds in the custody of a government official 
are held in a trust capacity. For example, in B-164419-O.M., May 20, 
1969, GAO distinguished between funds of a foreign government held 
by the United States incident to a cooperative agreement (trust 
funds), and funds of a private contractor held by a government official 
for safekeeping as a favor to the contractor. The latter situation was a 
mere bailment for the benefit of the contractor, and the officia was 
not an accountable officer with respect to those funds. 

d. Items Which Are the 
Equivalent of Cash 

The concepts of accountability and liability discussed in this chapter 
apply primarily to money. However, for reasons which should be 
apparent, accountability also attaches to certain non-cash items which 
are negotiable by the bearer or are otherwise the equivalent of cash. 
Examples are: 
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* Traveler’s checks in the custody of an accountable o 
Gen. 456 (1985); B-235147.2,August 14, 1991. 

l Food stamps. B-221580, October 24,1986 (non-de< 
l Government Transportation Requests. B-239387, A1 
* Military payment certificates. B-127937-O.M., Augu 
* Treasury bonds with interest coupons attached. B-l! 

November 28,1977, affirmed on reconsideration, B. 
December 20. 1979. 

In the second decision in B-190506, it was contende 
bonds did not really result in a loss to the governmet 
the bonds nor the coupons had been cashed and a “s 
been placed with the Federal Reserve Bank. GAO cou 
however, since the bonds were bearer bonds and the 
not completely extinguish the government’s liability 
(The Treasury Department no longer issues coupon 
many older ones are still ouWamling.) 

4. What Kinds of Events 
Produce Liability? 

The generic term for losses which trigger an account 
liability is “fmcai irreguiarity.” See GAO, Policy and P 
Manual for Guidance of Federal Agencies, title 7, 8 8 
irregularities are divided into two broad categories: I 
or deficiency, and (2).illegal or improper payment. S 
see, the relief statutes are expressly tied to these cab 
proper classification of a fiscal irregularity is the essen. 
determining which statute to apply. 

A working definition of “physical loss or deficiency” ma 
B-202074, July21,1983: 

“In sum, ‘physical loss or deficiency includes such things as 10s~ 
burglary, loss in shipment, and loss or destruction by fue, accidl 
disaster. It also includes the totaiIy unexplabwd loss, that is, a st 
with absolutely no evidence to explain the disappearance. Fl 
resulting from fraud or embezzlement by subordinate fmance pe 
treated as physical losses.” 

Thii definition has been repeated in several subsequ 
such as 70 Comp. Gen. 616,621(1991) and 65 Con 
(1986). A loss resulting from a bank failure would al 
physical loss. See 18 Comp. Gen. 639 (1939); 20 Op 
(1891). - 

Pr@s D-22 GAO/OGO-92-13 APPN 



Chapter 9 
LlabUtty and Re,,ef of Accountable Off,cen, 

The second type of fiscal irregularity is the “illegal, improper, or 
incorrect payment.” 31 USC. &$3527(c), 3528(a)(4). The key word 
here is “payment”-“the disbursement of public funds by a disbursing 
officer or his subordinate.” B-202074, July 21, 1983. Improper 
payments include such things as payments obtained by fraud, whether 
by nongovemment persons or by government employees other than 
subordinate finance personnel; erroneous payments or overpayments 
resulting from human or mechanical error attributable to the 
government; payments prohibited by statute; and disbursements for 
unauthorized purposes. The legislative history of 31 U.S.C. 5 3527(c), 
the improper payment relief statute for disbursing officers, describes 
an improper payment as a payment “which the Comptroller General 
finds is not in strict technical conformity” with the law. Excerpts from 
the pertinent committee reports are quoted in 49 Comp. Gen. 38,40 
(1969) and in B-202074, cited above. 

A loss resulting from an uncollectible personal check may be an 
improper payment or a physical loss, depending on the 
circumstances. If the loss results from an authorized check-cashing 
transaction, it is an improper payment because government funds 
were disbursed to the bearer. 70 Comp. Gen. 616 (1991). However, if 
the check is tendered to pay an obligation owed to the United States 
or to purchase something from the government, the loss, to the extent 
an accountable loss exists, would be a physical loss. In thii 
connection, Treasury regulations provide: 

“AU checks received by any Government officer are accepted subject to collection. If 
any check cannot be collected in full or is lost or destroyed before coUection, the 
administrative agency concerned is responsible for obtaining the proper payment. A 
payment by check is not effective unless and until the full proceeds have been 
received.” 

I Treasury Financial Manual 5 5-2010. If a personal check is accepted 
subject to collection, and if the government does not exchange value 
for the check, any resulting loss is not a loss within the scope of the 
accountable officer laws and may be adjusted administratively by the 
agency. If, however, an accountable officer purports to accept a 
personal check ln satisfaction of an obligation due the United States 
(rather than for collection only), or if the government parts with 
something of value in exchange for the check (e.g., sale of 
government property), a resulting loss is treated as a physical loss. 
B-201673 Sal., September 23,1982. See also 3 Comp. Gen. 403 
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(1924); A-44019, March 15, 1934; A-24693, October 30,1929. The 
distinction is summarized in the following passage from B-201673: 

“If a check tendered in payment of a time, duty, or penalty becomes uncollectible, it 
may be argued that the Government incurs a loss in the sense that it does not have 
money to which it was legally entitled, but it has not lost anything that it already had. 
When the check is in exchange for property, the Government has lost the property, 
the value of which is measured by the agreed-upon sales price. Of course, recovery of 
the property will remove or mitigate the loss.” 

The concept of B-201673 has also been applied to a check seized as 
forfeiture under the Currency and Foreign Transactions Reporting Act 
and subsequently returned as uncollectible. B-208398, September 29, 
1983. 

A conceptually similar case is B-216279, October 9,1984. A teller at a 
Customs Service auction gave a receipt to a customer and negligently 
failed to collect the tendered funds. It was suggested that there was no 
loss because the teller never had physical possession of the funds. 
However, the applicable relief statute (31 USC. § 3527) uses the 
terms “physical loss or deficiency” in the disjunctive, and there was 
clearly a deficiency in the teller’s account to the extent of the property 
turned over in exchange for the lost payment. 

Whine every f=cal irregularity by defmition involves a loss or 
deficiency for which someone is accountable, not every loss or 
deficiency is a fiscal irregularity which triggers accountability. For 
example, an accountable officer is not liable for interest lost on 
collections which should have been deposited promptly but were not. 
64 Comp. Gen. 303 (1985) (failure to deposit collections in 
designated depositary); B-190290, November 28,1977 (increased 
interest charges on funds borrowed from Treasury, no net loss to 
United States). 

Also, losses resulting from the imperfect exercise of judgment in 
routine business operations, where no law has been violated, do not 
create accountable officer liability. 65 Comp. Gen. 881 (1986) (10s~ 
to Internal Revenue Service Tax Lien Revolving Fund caused by sale 

of property for substantially less than amount for which it had been 
redeemed). 

page 9.24 GAODGC-92.13 Appropriations Law -Vol. II 



Chapter 9 
Liability and Relief of Accountable OtTleers 

5. Amount of Liability As a general proposition, the amount for which an accountable officer 
is liable is easy to determine: It is the amount of the physical loss or 
improper payment, reduced by any amounts recovered from the 
recipient (thief, improper payee, etc.). Q, 65 Comp. Gen. 858, 
863-64 (1986); B-194727, October 30,1979. 

There is an exception, discussed in 65 Comp. Gen. 858,863-64, in 
which amounts recovered from the recipient should not be used to 
reduce the amount of the accountable officer’s liability. A loss may 
result from a series of transactions spanning several years, each 
transaction giving rise to a separate debt. By the time the loss is 
discovered, recovery from the accountable officer may be partially 
barred by the 3-year statute of limitations found in 31 USC. 5 3526(c). 
This, however, does not affect the indebtedness of the recipient 
which, in this situation, will exceed the liability of the accountable 
officer. Under the Federal Claims Collection Standards, a debtor 
owing multiple debts may specify the allocation of a voluntary partial 
payment. If the recipient/debtor fails to so specify, or if payment is 
involuntary, the collecting agency may allocate the money among the 
various debts in accordance with the best interests of the United 
States. Generally, “the best interests of the United States are clearly 
served by applying payments made by the recipients to the class of 
debt for which only the recipients are liable” (i$ at 864), i.e., those 
for which recovery from the accountable officer is tie-barred. Thus, 
in this type of situation, partial recoveries from the recipient should 
first be applied to the time-barred debt of the accountable officer until 
any such amounts have been recouped, and only thereafter used to 
reduce the accountable officer’s remaining liability. 

A judgment obtained against some third party (improper payee, thief, 
etc.) is only “potential unrealized value” and does not reduce the 
accountable officer’s liability until it is actually collected. B-147747, 
December 28,196l; B-194727, October 30,1979 (non-decision 
letter). 

The liability of an accountable officer does not include interest and 
penalties assessed against the recipient. B-235037, September 18, 
1989. 

The liability of an accountable officer resulting from the payment of 
fraudulent travel claims is the amount of the fraudulent payment and 
does not include non-fraudulent amounts paid for the same day(s). 70 
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Camp. Gen. 463 (1991). Previously GAO had included both, under the 
so-called “tainted day” rule. The 1991 decision distinguishes 
fraudulent payees from fraudulent claimants, concluding that the 
tainted day rule does not apply to paid claims. 

When determining the amount of a loss for which an accountable 
officer is to be held liable, the government does not “net” overages 
against shortages. In GAO’s view, such “netting” would weaken 
internal controls over the accounting for cash balances. B-212370, 
November 15,1983; B-199447, March 17, 1981.UAsnotedin 
B-199447, overages must generally be deposited in the Treasury as 
miscellaneous receipts. 

In almost all cases, the amount of an accountable officer’s liability is 
precisely determinable at the outset. It may be reduced by recoveries, 
but it will not increase. One exception is illustrated in B-239387, 
April 24,1991, ln which an agency held an employee accountable for 
a booklet of missing or stolen Government Transportation Requests. 
Because the amount of the government’s loss could not be known 
until the GTRs were actually used and the government forced to honor 
them, additional liability accrued as each GTR was used over time. 

6. Effect of Criminal 
Prosecution 

As we noted previously, the body of law governing the liability and 
relief of accountable officers is designed not only to induce proper 
care but also to protect against dishonesty by the officers themselves. 
This section s-a&es the relationship between criminal 
prosecution and civil liability. 

a. Acquittal Acquittal ln a crimiial proceeding does not extinguish civil Uabillty 
and does not bar subsequent civil actions to enforce that liability as 
long as they are remedial rather than punitive. Helvering v. Mitchell, 
303 U.S. 391 (1938). The reason is the difference ln burden of proof. 
Acquittal means only that the government was unable to prove guilt 
beyond a reasonable doubt, a standard higher than that for civil 
liability. “That acquittal on a crlmlnal charge is not a bar to a civil 
action by the Government, remedial in its nature, arising out of the 
same facts on which the criminal proceeding was based has long been 

‘A statutorily authorized instance of “netzing” gains and deficiencies in an account is 31 U.S.C. 
B 3342(c)(Z) (certain check-cashii and exchange -lions), discussed later in this chapter. 
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settled.” Id. at 397. See also B-239134, April 22, 1991 (non-decision 
letter) (cokiction on only a portion of the loss). 

The rules are the same for acquittal (or reversal of a conviction) by a 
military court-martial. Serrano v. United States, 612 F.2d 525 (Ct. Cl. 
1979) (acquittal held not to bar agency from imposing civil liability 
and withholding pay of accountable officer). 

It follows that an accountable offker’s civil liability will be unaffected 
by the fact that a grand jury has refused to return an indictment. 
B-186922, April 8, 1977. 

b. Order of Restitution A court may order a defendant to make monetary restitution to the 
victim, either as part of the sentence (18 U.S.C. 5 3556) or as a 
condition of probation (18 U.S.C. 5 3563(b)(3)). In either case, the 
relevant terms and procedures are governed by 18 U.S.C. $5 3663 and 
3664. Restitution may be ordered in a lump sum or in installments. 18 
U.S.C. 5 3663(f). These are general criminal statutes, and would apply 
fully where the defendant is an accountable officer and the United 
States is the victim as well as the.prosecutor. 

The statutory scheme clearly recognizes the possibity of subsequent 
civil proceedings by the United States as victim against the 
accountable officer. Any amounts paid to a victim under a restitution 
order must be set off against amounts recovered in a subsequent civil 
action. 18 U.S.C. 5 3663(e)(2). In such an action, the previously 
convicted defendant cannot deny the “essential allegations” of the 
offense. 18 U.S.C. § 3664(e). 

Where restitution is ordered in full, payable in instalhnents, it has 
been held that the victim may nevertheless obtain a civil judgment for 
the unpaid balance, even though there has been no default in the 
installment payments. Teachers Insurance and Annuity Association v. 
e, 636 F. Supp. 415 (S.D.N.Y. 1986). “Future payments that do 
not fully compensate a victim in present value terms cannot be a bar 
to a civil judgment.” Id. at 418. See also B-128437-O.M., August 3, 
1956. 

Where restitution is ordered in an amount less than the full amount of 
the loss, civil liabiity for the balance would remain, subject to the 
statutory setoff requirement. See 64 Comp. Gen. 303 (1985), 
reaching thii result under a ps version of the legislation. The 
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decision further suggests that, if the record indicates that the court 
thought it was ordering restitution in full, it might be desirable to seek 
amendment of the restitution order. Obviously, the fact of conviction 
precludes any consideration of administrative relief. fi. at 304. 

The preceding paragraphs are presented from the perspective of 
restitution by the accountable officer. Similar principles would apply 
with respect to restitution by a responsible party other than the 
accountable officer. See, e.g., B-193673, May 25, 1979, modified on 
other grounds by B-201673et al., September 23, 1982 (partial 
restitution by thief reduces amount of accountable officer’s liability). 

C. Physical Loss or 
Deficiency 

1. Statutory provisions The two principal statutes authorizing administrative relief from 
liabiity for the physical loss or deficiency of public funds are 31 USC. 
$5 3527(a) and 3527(b). Subsection (a) applies to the civilian 
agencies and to accountable’officers of the armed forces other than 
disbursing officers. Subsection (b) applies to disbursing officers of 
the armed forces. 

The physical loss or deficiency relief statute applicable to accountable 
officers generally, 31 U.S.C. 5 3527(a), was originally enacted in 1947 
(61 Stat. 720). Its justification, similar to that for all relief statutes, 
was summarized by the Senate Committee on Expenditures in the 
Executive Departments as follows: 

“The justification . . is that, at the present time, relief of the kind with which this bill 
is concerned is required to be granted either through passage of a special relief bill by 
the Congress or by the fm of suit by the responsible person in the United States 
Court of Claims, the latter to be done at the person.4 expense of the responsible 
person. Both methods are costly and time consuming.” 

S. Rep. No. 379,8Oth Cong., 1st Sess., reprinted in 1947 U.S. Code 
Cong. Service 1546. 

Before the actual relief mechanism is triggered, two threshold issues 
must be satisfied. First, the loss must be a physical loss or deficiency 
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and not an improper payment. 31 U.S.C. 5 3527(a)(2). Second, the 
person for whom relief is desired must be an “accountable offrc.er.n’O 
The legislative history confirms that this includes the general 
custodial category: 

“There are many agents of the Government who do not disburse but who, 
nevertheless, are fully responsible for funds entrusted to their charge and, for that 
reason, the committee bid1 has been broadened to include that class of penonnel.” 

S. Rep. No. 379, 1947 U.S. Code Cong. Service at 1547. 

Once it has been determined that there has been a physical loss or 
deficiency of “public money, vouchers, checks, securities, or records” 
for which an accountable offrcer is liable, the statute authorizes the 
Comptroller General to grant relief from that liability if the head of the 
agency involved makes two administrative determinations (31 U.S.C. 

5 3527(a)(l)), and if the Comptroller General agrees with those 
determinations ($3527(a)(3)). 

First, the agency head must determine that the accountable officer 
was carrying out official duties at the time of the loss, or that the loss 
was attributable to the act or omission of a subordinate of the 
accountable officer. Note that this is stated in the disjunctive. The 
second part, loss attributable to a subordinate, is designed to cover 
the situation, found in several agencies such as the Internal Revenue 
Service and the Customs Service, in which the account is in the name 
of a supervisory official who does not actually handle the funds. In 
thii situation, both persons are accountable, and relief of one does not 
necessarily mean relief of the other. 

Second, the agency head must determine that the loss was not 
attributable to fault or negligence on the part of the accountable 
officer. This determination is necessary regardless of which part of 
the first determination applies. Thus, while lack of fault does not 
affect the automatic imposition of liabiity, it does provide the basis 
for relief. 
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Generally, the requirement that the accountable officer must have 
been acting in the discharge of official duties does not present 
problems. Thus, in the typical case, the central question becomes 
whether GAO is able to concur with the administrative determination 
that the loss occurred without fault or negligence on the part of the 
accountable officer. In reviewing relief cases over the years, GAO has 
developed a number of standards, the application of which to a given 
case requires a careful analysis of the particular facts. Many factors 
may bear on the conclusion in any given case, and the result will be 
determined by the interrelationship of these factors. 

Section 3527(a) applies to accountable officers of “anagency,” 
defined in 31 U.S.C. $101 as any “department, agency, or 
instrumentality of the United States Government.” Thus, section 
3527(a) has been construed as applicable to the judicial branch 
(B-200108/B-198558, January 23,198l; B-197021, May9,1980; 
B-191440, May 25, 1979; B-185486, February 5, 1976), and to 
agencies of the legislative branch (B-192503-O.M., January 8, 1979, 
denying relief to a GAO employee). Whether it applies to the Senate or 
House of Representatives is unclear. Its has also been construed as 
applicable to those government corporations which are subject to 
GAO’S account settlement authority. B-88578, August 21, 1951; 
B-88578-O.M., August 21, 1951. 

b. Military Disbursing Officers The need for physical loss relief authority for military disbursing 
officers became highlighted during World War I when several ships 
were sunk with funds and records on board. The first permanent 
administrative relief statute was enacted in 1919 and applied only to 
the Navy (41 Stat. 132). The Army received similar legislation in 1944 
(58 Stat. 800). The two were combined in 1955 and expanded to 
cover all of the military departments (69 Stat. 687). The legislation is 
now codified at 31 U.S.C. 5 3527(b). The origins of the 1919 law are 
described in 7 Comp. Gen. 374,377-78 (1927); the statutory 
evolution is detailed in B-202074, July 21, 1983. The statute applies 
to both civilian and military personnel of the various military 
departments. B-151156, December 30,1963. 

As with section 3527(a), two threshold issues must be satisfied before 
the relief mechanism comes into play. First, like section 3527(a), 
section 3527(b) applies only to physical losses or deficiencies and not 
to improper payments. 31 U.S.C. 5 3527(b)(l)(B); 7 Comp. Gen. 374 
(1927); 2 Comp. Gen. 277 (1922); B-202074, July21,1983. The 
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statute was intended to authorize relief in appropriate cases for losses 
“such as losses by fire, ship sinkings, thefts or physical losses 
resulting from enemy action or otherwise.” B-75978, June 1, 1948. 
Thus, a loss in shipment is cognizable under section 3527(b). 
B-200437, October 21, 1980. However, the makiig of a travel 
advance to an employee who terminated his employment without 
accounting for the advance is not a physical loss but rather “a 
payment voluntarily made by the disbursing officer in the course of 
his duties.” B-75978, June 1, 1948. 

Second-and here the two statutes differ-section 3527(b) applies 
only to disbursing offkers and not to nondisbursing accountable 
officers. B-194782, August 13, 1979; B-194780, August 8,1979; 
B-151156, December 30,1963; B-144467, December 19, 1960 
(“while all disbursing officers are accountable offkers, ah 
accountable offkers are not disbursing~ofticers”). As each of the cited 
cases points out, physical loss relief for nondisbursing accountable 
officers of the military departments must be sought under 31 USC. 

5 3527(a). 

Section 3527(b) is also similar to section 3527(a) in that; once it has 
been determined that a loss is properly cognizable under the statute, 
the applicable agency head must determine that (1) the disbursing 
officer was carrying out official duties at the time of the loss or 
deficiency (prior versions of the statute, and hence many GAO 

decisions, use the military term “line of duty status”), and (2) the loss 
occurred without fault or negligence on the part of the disbursing 
offker. The first determination, 31 USC. 5 3527(b)(l)(A), does not 
expressly include the “loss attributable to subordinate” clause found 
in section 3527(a). However, it is applied in the same manner. See 
B-155149, October 21, 1964; B-151156, December 30,1963. - 

The administrative determinations are conchrsive on GAO. 31 USC. 

5 3527(b)(2). Thus, once the determinations are made, the granting 
of relief is mandatory. Unlike section 3527(a), if the situation is 
properly cognizable under section 3527(b), GAO has no discretion in 
the matter. Agency determinations on the threshold issues-what is a 
physical loss and who is a disbursing officer-are not conchrsive. 
B-151156, December 30,1963. 

Section 3527(b) is not the “exclusive remedy” with respect to 
physical losses of military disbursing officers. It exists side-by-side 
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with section 3527(a). Thus, for losses cognizable under 31 U.S.C. 
3: 3527(b), the disbursing officer (or the applicable Secretary) has an 
option to proceed under either statute. B-151 156, December 30, 
1963. Of course, for the most part there would be little to gain by 
electing to proceed under section 3527(a) if section 3527(b) is also 
available. 

2. Who Can Grant Relief? 

a. 31 u.s.c. 5 3527(a) The statute confers the authority to grant relief on the Comptroller 
General. At one time, every case, no matter how small the amount, 
involved an exchange of correspondence-a letter from the agency to 
GAO requesting relief, and a letter from GAO back to the agency 
granting or denying it. By 1969, after 20 years of experience under 
the statute, a set of standards had developed, and it became apparent 
that there was no need for GAO to actually review every case. In that 
year, GAO inaugurated the practice of setting a dollar amount, initially 
6 150, below which agencies could apply the standards and grant or 
deny relief accordingly without the need to obtain formal concurrence 
frOItIGA0. 

GAO has raised the amount several times over the years and has used 
various formats to announce the increase.” The current ceiling is 
$3,000. B-243749, October 22,199l. The authorization applies to 
physical losses or deficiencies and, with a few exceptions to be noted 
later, not to improper payments. 61 Comp. Gen. 646 (1982); 59 
Comp. Gen. 113 (1979). As statedin 61 Comp. Gen. at 647: 

"For the most part, the law governing the physical loss or deficiency of Government 

hmds is clear, and most cases center around the determination Of whether there was 

any contributing negligence on the part of the accountable offker. Our numerous 

decisions in this area should provide adequate guidance to agencies in resolving most 

smaller losses.” 

The $3,000 limitation applies to “single incidents or the total of 
similar incidents which occur about the same tie and involve the 

“The $150 authorization was established by B-1614.57, August 1,1969 (circular lelter). It was 
raisedto$500in 1974.5161457,August 14,1974(circularletter);54 Camp.Gen. llZ(1974). 
A 1983 revision to title 7 of GAO’s Policy and Procedures Manual for Guidance of Federal 
Agencies (7 GAO-PPM 5 28.14, I3 No. 7.40, July 14,1982) raised it to $750. Another revisionof 
the Policy and Procedures Manual raised it to $1,000.7 GAO-PPM P 8.9.C (TS No. 7-42, 
February 12, 1990). 
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same accountable officer.” GAO, Policy and Procedures Manual for 
Guidance of Federal Agencies, title 7,s 8.9.C (1990). Thus, two 
losses arising from the same theft, one under the lilt and one over, 
should be combined for purposes of relief. B-189795, September 23, 
1977. In B-193380, September 25, 1979, an imprest fund cashier 
discovered a $300 shortage while reconciling her cash and 
subvouchers. A few days later, her supervisor, upon returning from 
vacation, found an additional $500 missing. Since the losses occurred 
under very similar circumstances, GAO agreed with the agency that 
they should be treated together for purposes of seeking relief. 
Another case, B-187139, October 25, 1978, involved losses of $1,500, 
$60, and $50. Since there was no indication that the losses were 
related, the agency was advised to resolve the $60 and $50 losses 
administratively. (The celling was $500 at the time of B-193380 and 
B-187139.) 

Thus, in cases of physical loss or deficiency, it is necessary to request 
relief from GAO only if the amount involved is $3,000 or more. For 
below-celling losses, GAO’S concurrence is, ln effect, granted 
categorically provided the matter is properly cognizable under the 
statute, the agency makes the required determinations, and the 
administrative resolution is accomplished in accordance with the 
standards set forth in the GAO decisions. Q, B-206817, 
February 10,1983; B-204740, November 25,198l. Each agency 
should maintain a central control record of itsbelow-celling 
resolutions, should document the basis for its decisions, and should 
retain that documentation for subsequent internal or external audit or 
review. 7 GAO-PPM 5 8.9.C (1990). Also, agencies should ensure the 
independence of the official or entity making the relief decisions. 
B-243749, October 22, 1991. 

If an agency inadvertently submits a relief request to GAO for a 
below-ceiling loss, GAO'S policy is simply to return the case with a 
brief explanation. E.J& B-214086, February 2,1984. GAO will r&So 
provide any further guidance’that may appear helpful. 

As a practical matter, GAO’S authorization for below-ceiling 
administrative resolution ls relevant only where the agency believes 
relief should be granted. In these cases, the need for an exchange of 
correspondence is eliminated, and the relief process is quicker, more 
streamlined, and less costly. If the agency believes relief should not be 
granted, its refusal to support relief effectively ends the matter 
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regardless of the amount. GAO will not review an agency’s refusal to 
grant relief in a below-ceiling case. 59 Comp. Gen. 113, 114 (1979). 

b. 31 U.S.C. § 3527(b) Lie 31 U.S.C. 5 3527(a), section 3527(b) also specifies the 
Comptroller General as the relieving authority. However, by virtue of 
the mandatory nature of section 3527(b), the monetary ceiling 
concept used in civilian relief cases has much less relevance to 
military disbursing officer losses. 

By circular letter B-198451, February 5,1981, GAO notified the 
military departments of a change in procedures under 31 U.S.C. 
§ 3527(b). Since GAO has no discretion with respect to the agency 
determinations and relief is mandatory aslong as the determinations 
are made, there is no need for GAO to review any of those 
determinations on a case-by-case basis. Thus, there is no need for the 
agency to submit a formal request for relief regardless of the amount 
involved. As long as the case is properly cognizable under 31 U.S.C. 
5 3527(b) (i.e., it involves a diibursing officer and a physical loss or 
deficiency), it is sufficient for purposes of compliance with, the statute 
for the agency to make the required determinations and to retain the 
documentation on file for audit purposes. Of course, should there be a 
question as to whether a particular case is properly cognizable under 
the statute, GAO is available to provide guidance. 

c. Role of Administrative 
Determinations 

Both of the relief statutes described above require two essentially 
identical adminktrative determinations as prerequisites to granting 
relief. It is the making of those determinations that triggers the abiity 
to grant relief. If the agency cannot in good faith make those 
determinations, the legal authority to grant administrative relief 
simply does not exist, regardless of the amount involved and 
regardless of who is actually granting relief in any given case. GAO will 

not review an agency’s refusal to make the determinations under 
either statute, and has no authority to “direct” an agency to make 
them. In thii sense, an agency’s refusal to make the required 
determinations is final. The best discussion of this point is found in 59 
Comp. Gen. 113 (1979) (case arose under section 3527(a) but point 
applies equally to both statutes). 

While GAO'S role under section 3527(a) is somewhat greater than 
under section 3527(b), that role is still limited to concurring with 
determinations made by the agency. GAO cannot make those 
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determinations for the agency. If they are absent, whatever the 
reason, relief cannot be granted regardless of the apparent merits of 
the case. There are numerous decisions to this effect. A few of them 
are B-217209, December 11,1984; B-204464, January 19,1982; and 
B-197616, March 24, 1980. The determinations are as much required 
in below-ceiling cases as they are in cases submitted to GAO. 59 Comp. 
Gen. 113 (1979). 

On occasion GAO has been wilhng to infer a determination that the loss 
occurred while the accountable officer was carrying out official duties 
where that determination was not expressly stated but the facts make 
it clear and there is no question that relief will be granted. E&, 
B-244723, October 29, 1991; B-235180, May 11, 1989; B-199020, 
August 18, 1980; B-195435, September 12, 1979. However, the 
determination of no contributing fault or negligence wiIl not be 
inferred but must be expressly stated. It is not sufiicient to state that 
the investigative report did not produce affirmative evidence of fault 
or negligence. B-167126, August 9,1976. Nor is it sufficient to state 
that there is “no evidence of willful misconduct.” B-217724, 
March 25, 1985. 

As a practical matter, it will simplify the relief process if the agency’s 
request explicitly states all required determinations. It is best simply 
to follow the wording of the statute. 

Agency determinations required by a relief statute must be made by an 
agency official authorized to do so. E& B-184028, October 24, 
1975. Section 3527(a) requires determinations by the “head of the 
agency.” Section 3527(b) specifies the “appropriate Secretary.” Of 
course in most cases the authority under either statute will be 
delegated. It has been held that, absent a clear expression of 
legislative Intent to the contrary, the authority to make determinations 
under these statutes may be delegated only to officials authorized by 
law to act in place of the agency head, or to an Assistant Secretary. 29 
Comp. Gen. 151 (1949). Many agency heads have separate statutory 
authority to delegate and redelegate, and this of course will be 
sufficient. See, e.g., 22 USC. 5 2658 (Secretary of State). As far as 
GAO is concerned, the form of the delegation is immaterial although it 
should, of course, be in writing. Documentation of delegations need 
not be furnished to GAO, nor need it be specified in relief requests, but 
should be available if requested. 7 GAO-PPM § 8.9.B (1990). 
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If, under agency procedures, the determinations are made ln the fvst 
instance by someone other than the designated official (e.g., a board 
of inquiry), the relief request must explicitly state the designated 
offkial’s concurrence. B-207062, July 20,1982. 

3. Standards for Granting 
Relief 

a. Standard of Negligence Again, it is important to distinguish between liability and relief. The 
presence or absence of negligence has nothing to do with an 
accountable officer’s basic liability. The law ls not that an accountable 
officer is liable for negligent losses. The offker is strictly liable for all 
losses, but may be relieved lf found to be free from fault or 
negligence. It has frequently been stated that an accountable officer 
must exercise “the highest degree of care ln the performance of his 
duty.” E.g., 48 Comp. Gen. 566,567-68 (1969); B-186922, - 
August 26,1976; B-182386, April 24,1975. Statements of this type, 
however, have little practical use ln applying the relief statutes. 

In evaluating the facts to determine whether or not an accountable 
officer was negligent, GAO applies the standard of “reasonable care.” 
54 Comp. Gen. 112 (1974); B-196790, February 7,198O. This is the 
standard of simple or ordinary negligence, not gross negligence. 54 
Comp. Gen. at 115; B-158699, September 6,1968. The standard has 
been stated as what the reasonably prudent and careful person would 
have done to take care of his or her own property of like description 
under like circumstances. B-209569, April 13,1983; B-193673, 
May 25,1979; Malone v. United States, 5 Ct. Cl. 486,489 (1869). 
This is an objective standard, that is, it does not vary with such factors 
as the age and experience of the particular accountable officer. 

The doctrine of comparative negligence (allocating the loss based on 
the degree of fault) does not ~apply under the relief statutes. 
B-211962, July 20,1983; B-190506, November 28,1977. 

b. Presumption of 
Negligence/Burden of Proof 

The mere fact that a loss or deficiency has occurred gives rise to a 
presumption of negligence on the part of the accountable ofker. The 
presumption may be rebutted by evidence to the contrary, but it is the 
accountable officer’s burden to produce the evidence. The 
government does not have to produce evidence to establish that the 
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accountable officer was at fault in order to hold the offrcer liable. 
Rather, to be entitled to relief, the accountable officer must produce 
evidence to show that there was no contributing fault or negligence on 
his or her part, i.e., that he or she exercised the requisite degree of 
care. 

Thii rule originated in decisions of the Court of Claims under 28 U.S.C. 
$2512, before any of the administrative relief statutes existed, and 
has been consistently followed. An early and often quoted statement is 
the following from Boggs v. United States, 44 Ct. Cl. 367, 384 (1909): 

“[Tlhere is at the outset a presumption of liability, and the burden of proof must rest 
upon the officer who has sustained the loss.” 

A later case quoting and applying Boggs is 0’Nea.f v. United States, 60 
Ct. Cl. 413 (1925). More recently, the court said: 

“[T]he Govemmont does not have the burden of proving fault or negligence on the 
part of plaintiff; plaintiff has the sole burden of proving that he was without fault or 

negligence in order to qualify for [relief].” 

Serrano v. United States, 612 F.2d 525,532-33 (Ct. Cl. 1979). 

GAO follows the same rule, stating it in literally dozens of relief cases. 
&, 67 Comp. Gen. 6 (1987); 65 Comp. Gen. 876 (1986); 54 Comp. 
Gen. 112 (1974); 48 Comp. Gen. 566 (1969).12 

The amount and types of evidence that wiu suftice to rebut the 
presumption vary with the facts and circumstances of the particular 
case. However, there must be affiiative evidence. It is not enough to 
rely on the absence of implicating evidence, nor is the mere 
administrative determination that there was no fault or negligence, 
unsupported by evidence, sufticient to rebut the presumption. E.g., 
70 Comp. Gen. 12,14 (1990); B-204647, February 8,1982; 
B-167126,August 9,1976. 

‘“Many decisions prior to 1970, such as 43 Camp. Gen. 566, deal with postal employees. Since 
enactment ofthe Postal Reorganization Act of 1970, responsibility for the relief of postal 
employees is with the United States Postal Service. 39 USC. B 2601; 50 Camp. Gen. 731 
(1971); BiS4736, October S,1970. while the Comptro”er General no longer relieves postal 
employees, the principles enunciated in the earlier decisions an? nonetheless applicable to other 
accountable ofticers. 
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Chapter 9 

If the record clearly establishes that the loss resulted from burglary or 
robbery, the presumption is easily rebutted. But the evidence does not 
have to explain the loss with absolute certainty. If the evidence is not 
all that clear, the accountable officer may still be able to rebut the 
presumption by presenting evidence tending to corroborate the 
likelihood of theft or showing that some factor beyond his control was 
the proximate cause of the loss. If such evidence exists, and if the 
record shows that the accountable offker complied fully with all 
applicable regulations and procedures, the agency’s determination of 
no fault or negligence wih usually be accepted and relief granted. 

GAO will consider the results of a polygraph (he detector) test as an 
additional factor in the equation, but does not regard those results, 
standing alone, as dispositive. Thii applies whether the results are 
favorable (B-206745, August 9, 1982; B-204647, February 8, 1982; 
B-142326, March 31,196O; B-182829-O.M., February3,1975)or 
unfavorable (B-209569, April 13,1983; see also B-192567, August 4, 
1983, aff’d upon reconsideration, B-192567, June 21,1988). 

Another situation in which the presumption is easily rebutted is where 
the accountable officer does not have control of the funds at the time 
of the loss. An example is losses occurring while the accountable 
officer is on leave or duty absence. As a practical matter, relief will be 
granted unless there is evidence of actual contributing negligence on 
the part of the accountable officer. B-196960, November 18,198O; 
5184028, March 2,1976; B-175756-O.M., June 14,1972. Of course, 
where contributing negligence exista, relief will be denied and the role 
of the presumption never comes into play. B-182480, February 3, 
1975. 

The presumption of negligence is occasionally criticized as unduly 
harsh. However, it is necessary both in order to preserve the concept 
of accountabhity and to protect the government against dishonesty as 
well as negligence. See B-167126, August 28,1978; B-191440, 
May 25,1979. As stated in one decision, the presumption of 
negligence- 

‘is a reasonable and legal basis for the denial of relief where the accountable offker~ 
have control of the funds and the means available for their safekeeping but the 
shortage nevertheless occm without evidence of forcible entry or other conclusive 
explsnation which would exclude ne&+nce as the proximate cause of the 10s” 
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Chapter 9 
Liability and Belief of Accountable Ofiicen, 

c. Actual Negligence 

B-166519, October 6,1969. Indeed, if liability is strict and automatic, 
a legal presumption against the accountable officer is virtually 
necessary as a starting point. 

If the facts indicate negligence on the part of the accountable officer, 
and if it appears that the negligence was the proximate cause of the 
loss, then relief must be denied. 

One group of cases involves failure to lock a safe. It is negligence for 
an accountable officer to place money in a safe in an area which is 
accessible to others, and then leave the safe unlocked for a period of 
time when he or she is not physically present. E&., B-190506, 
November 281977; B-139886, July 2, 1959. It is also negligence to 
leave a safe unattended in a “day lock” position. B-199790, 
August 26,198O; B-188733, March 29,1979, affd, B-188733, 
January 17,198O; B-187708, April 6,1977. Compare B180863,April 
24,1975, in which an accountable officer who had left a safe on “day 
lock” was relieved in view of her lack of knowledge or instruction 
regarding the day lock mechanism. Thus, an accountable officer who 
leaves a safe unlocked (either by leaving the door open or closing the 
door but not rotating the combination dial), and then leaves the office 
for lunch or for the night will be denied relief. B-204173, January 11, 
1982, affd, B-204173, November 9,1982; B-183559, August 28, 
1975; B-180957, April 24,1975; B-142597, April 29,196O; 
B-181648-O.M., August 21,1974. 

Merely being physically present may not be enough. A degree of 
attentiveness, dictated by the circumstances and common sense, is 
also required. In B-173710-O.M., December 7,1971, relief was denied 
where the cashier did not lock the safe while a stranger, posing as a 
building maintenance man, entered the cashier’s cage ostensibly to 
repair the air conditioning system and erected a temporary barrier 
between the cashier and the safe. 

Another group involves the failure to use available security facilities. 
AS we will see in our discussion of agency security, a good 
rule-of-thumb for the accountable officer is: You do the beet YOU can 
with what is available to you. Failure to do so, without compehing 
justification, does not meet the standard of reasonable care. Some 
examples in which relief was denied are: 
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l Funds disappeared from bar-locking file cabinet. Combination safe 
was available but not used. B-192567, June 21,1988. 

* Cashier left funds overnight in locked desk drawer instead of safe 
provided for that purpose. B-177730-O.M., February 9,1973. 

* Cashier left funds in unlocked drawer white at lunch instead of locked 
drawer provided for that purpose. B-161229-O.M., April 20,1967. 

l Accountable officer left unlocked cash box in safe to which several 
other persons had access. B-172614-O.M., May 4,197l; 
B-167596-O.M., August 21,1969. 

Inattentiveness or simple carelessness which facilitates a loss may 
constitute negligence and thus preclude relief. 64 Comp. Gen. 140 
(1984) (shoulder bag with money left unattended on airport counter 
for several minutes); B-233937, May 8,1989 (bag with money set on 
ledge in crowded restaurant); B-208888, September 281984 
(evidence suggested that funds were placed on desk and inadvertently~ 
knocked into trash can); B-127204, April 13,1956 (pay envelopes left 
on top of desk in cashier’s cage 19 inches from window opening on 
hallway to which many persons had access). ust4 

The best way to know how much cash you have is to count it. Failure 
to do so where reasonable prudence would dictate otherwise is 
negligence. B-247581, June 4,1992 (alternate cashier failed to count 
cash upon receipt from principal or upon return to principal); 
B-206820, September 9,1982 (accountable officer handed money 
over to another employee without counting it or obtaining receipt); 
B-193380, September 25,1979 (cashier cashed checks at bank and 
failed to count the cash received). 

A deficiency in an accountable officer’s account caused by the 
acceptance of a counterfeit note constitutes a physical loss for 
purposes of 31 USC. § 3527(a). B-140836, October 3,196O; 
R-108452, May 15, 1952; B-101301, July 19,195l. Whether 
accepting counterfeit money is negligence depends on the facts of the 
particular case, primarily whether the counterfeit was readily 
detectable. B-239724, October 11, 1990; B-191891, June 16, 1980; 
B-163627-O.M., March 11,1968. (Relief was granted in these three 
cases.) If the quality of the counterfeit is such that a prudent person in 
the same situation would question the authenticity of the bill, relief 
should not be granted. B-155287, September 5,1967. Also, failure to 
check a bii against a posted list of serial numbers will generally be 
viewed as negligence. B-155287, September 5,1967; B166514-O.M., 

- 
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July 23,1969. Finally, failure without compelling justitication to use 
an available counterfeit detection machine is negligence. B-243685, 
July 1,199l. 

Other examples of conduct which does or does not constitute 
negligence are scattered throughout thii chapter, e.g., the sections on 
compliance with regulations and agency security. In all cases, 
including those which cannot be neatly categorized, the approach is to 
apply the standard of reasonable care to the conduct of the 
accountable officer in light of sJl surrounding facts and 
circumstances. For example, in B-196790, February 7,1980, a 
patient at a Veterans Affairs hospital, patient “X”, had obtained a 
cashier’s check from a bank on May 9, 1978. On September 12,1978, 
another patient, patient “Y”, presented the check at the hospital for 
deposit to patient X’s personal funds account. On the following day, 
patient X withdrew the money and left. The bank refused to honor the 
check because, unknown to hospital personnel, patient X had gone to 
the bank on May 17, stated that he had never received the check, and 
the bank had refunded its face value. As noted in the decision, patient 
X had “cleverly managed to double his bank account by collecting the 
same funds twice.” The issue was whether it was negligence for the 
hospital cashier to accept the check dated four months earlier or to 
permit patient X to withdraw the funds the day after the check was 
deposited. GAO considered the nature of a cashier’s check, noted the 
absence of applicable regulations, applied the reasonable care 
standard, and granted relief, but recommended that the agency 
pursue further collection efforts against the bank. 

An accountable officer may be found negligent and nevertheless 
relieved from liability if it can be shown that the negligence was not 
the “proximate cause” of the loss or shortage. A precise definition of 
the term “proximate cause” does not existl” The concept means that, 
fmt, there mu&be a cause-and-effect relationship between the 
negligence and the loss. ln other words, the negligence must have 
contributed to the loss. However, as one authority notes, the cause of 
an event can be argued in a philosophical sense to “go back to the 
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dawn of human events” and its consequences can “go forward to 
eternity.“14 Obviously a line must be drawn someplace. Thus, the 
concept also means that the cause-and-effect relationship must be 
reasonably foreseeable; that is, a reasonably prudent person should 
have anticipated that a given consequence could reasonably follow 
from a given act. 

Before proceeding, we must refer again to the accountable officer’s 
burden of proof. The Court of Claims said, ln Serrano v. United 
States, 612 F.2d 525, 531-32 (Ct. Cl. 1979): 

“It is argued that the. fault or negligence involved must be the~proximate cause of 
the loss. Thus the Secretary. could not deny relief unless the loss was proximately 
attributable to plaintiff. This argument has no merit. If such an argument were to be 
accepted by this court, it would shift the burden of proof. to the Government. 

“Shifting of the burden of proof, and forcing the Government to prove that pkiintiffs 
conduct was a proximate cause of the loss, would be intolerable. This shift would 
negate the special responsibiity that disbursing officers have in handling public 
funds.” (Emphasis in original.) 

Thus, the government does not have to prove causation any more than 
it has to prove negligence. Rather, the accountable officer who has 
been negligent must, in order to be eligible for relief, show that some 
other factor or combination of factors was the proximate cause of the 
loss, or at least that the totality of evidence makes it impossible to fix 
responsibility. 

In analyzing proximate cause, it may be helpful to ask certain 
questions. First, if the accountable officer had not been negligent, 
would the loss have occurred anyway7 If the answer to this question ls 
yes, the negligence ls not the proximate cause of the loss and relief 
will probably be granted. However, it may not be possible to answer 
this question with any degree of certainty. If not, the next question to 
ask ls whether the negligence was a “substantial factor” ln brlnghrg 
about the loss. If this question ls answered yes, relief will probably be 
denied. A couple of simple examples will illustrate: 

(a) An accountable officer leaves cash visible and unguarded on a 
desk top while at lunch, during which time the money disappears. 



There can be no question that the negligence was the proximate cause 
of the loss. 

(b) As noted previously, failure to count cash received at a bank 
window is negligence. Suppose, however, that the accountable officer 
is attacked and robbed by armed marauders while returning to the 
office. The failme to count the cash, even though negligent, would not 
be the proximate cause of the loss since presumably the robbers 
would have taken the entire amount anyway. 

A good illustration is B-201 173, August l&1981. Twelve armed men 
in two Volkswagen minibuses broke into the West African 
Consolidated Services Center at the American Embassy in Lagos, 
Nigeria. They forcibly entered the cashier’s office and proceeded to 
carry the safe down the stairs. The burglars dropped the safe while 
carrying it, the safe opened upon being dropped, and the burglars 
took the money and fled. The reason the safe opened when dropped 
was that the cashier had not locked it, clearly an act of negligence. 
However, even if the safe had been locked, the burglars would 
presumably have continued to carry it away, loaded it onto their 
minibus, and forcibly opened it somewhere else. Thus, the cashier’s 
failme to lock the safe, while negligent, was not the proximate cause 
of the loss. 

Proximate cause considerations are often relevant in cases involving 
weaknesses in agency security, and the topic is explored further under 
the Agency Security heading. 

The following are a few additional examples of cases in which relief 
was granted even though the accountable officer was or may have 
been negligent, because the negligence was found not to be the 
proximate cause of the loss or deficiency. 

l Accountable officer left safe combination in unlocked desk drawer. 
Burglars found combination and looted safe. Had this been the entire 
story, relief could not be granted. However, burglars also pried open 
locked desk drawers throughout the of&e. Thus, locking the desk 
drawer would most likely not have prevented the theft. B-229587, 
January 6,1988. 

. Accountable officer in Afghanistan negligently turned over custody of 
funds to unauthorized person. Money was taken by rioters in severe 
civil disturbance. Relief was granted because negligence was not the 



proximate cause of the loss. (Whether the person holding the funds 
was or was not an authorized custodian was not a matter of particular 
concern to the rioters.) B-14414%O.M., November 1,196O. 

l Cashier discovered loss upon return from two-week absence. It could 
not be verified whether she had locked the safe when she left. 
However, time of loss could not be pinpointed, other persons worked 
out of the same safe, and it would have been opened daily for normal 
business during her absence. Thus, even if she had failed to lock the 
safe (negligence), proximate cause chain was much too codectural. 
B-191942, September 12, 1979. 

Even if there is a clearly identified intervening cause, relief may still 
be denied depending on the extent to which the accountable officer’s 
negligence facilitated the intervening cause or contributed to the loss. 
In such a case, the negligence will be viewed as the proximate cause 
notwithstanding the intervening cause. The following cases will 
illustrate. 

l Accountable officer failed to make daily deposits of collections as 
required by regulations. Funds were stolen from locked safe in 
burglary. Relief was denied because officer’s negligence was 
proximate cause of loss in that funds would not have been in the safe 
to be stolen if they had been properly deposited. B-71445, June 20, 
1949. See also B-203726, July 10,1981; B-164449, December 8, 
1969; B-168672-O.M., June 22,197O. 

l Accountable officer negligently left safe on “day lock” position (door 
closed, dial or handle partially turned but not rotated, so that partial 
turning in one direction, without knowledge of combination, will 
permit door to open). Thief broke into premises, opened safe without 
using force, and stole funds. Relief was denied because negligence 
facilitated theft by making it possible for thief to open safe without 

force or knowledge of combination. B-188733, March 29,1979, affd, - 
B-188733, January 17, 1980. 

e. Unexplained Loss or 
Shortage 

The cases cited under the Actual Negligence heading all contained 
clear evidence of negligence on the part of the accountable officer. 
Absent a proximate cause issue, these cases are relatively easy to 
resolve. Such evidence, however, is not necessary in order to deny 
relief in the situation we refer to as the “unexplained loss or 
shortage.” In the typical case, a safe is opened at the beginning of a 
business day and money is found missing, or an internal audit reveals 
a shortage in an account. There is no evidence of negligence or 
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misconduct on the partof the accountable officer; there is no 
evidence of burglary or any other reason for the disappearance. Au 
that is known with any certainty is that the money is gone. in other 
words, the loss or shortage is totally unexplained. In many cases, a 
formal investigation confirms this conclusion. 

The presumption of negligence has perhaps its clearest impact in the 
unexplained loss situation. If the burden of proof is on the 
accountable officer to establish eligibility for relief, the denial of relief 
follows necessarily. Since there is no evidence to rebut the 
presumption, there is no basis on which to grant relief. The 
presumption and its application to unexplained losses were discussed 
in 48 Comp. Gen. 566,567-68 (1969) ss follows: 

“While there is no positive or afliiive evidence of negligence on the part of [the 
accountable officer] in connection with this loss, we have repeatedly held that 
positive or affiiative evidence of negligence is not necessary, and that the mere fact 
that an unexplained shortage occurred is, in and of itself, sufficient to raise an. 
inference or presumption of negligence. A Government official charged with the 
custody and handling of public moneys is expected to exercise the highest degree 
of care in the perfomwnce of his duty and, when funds . disappear without 
explanation or evident reason, the presumption naturally arises that the responsible 
official was derelict in some way. .hkrec~er, granting relief to Government oftkials 
for unexplained losses or shortages of this nature might tend to make such ofIicial8 
lax in the perfommnce of their duties.“‘5 

The rationale is fairly simple. Money does not just get up and walk 
away. If it is missing, there is an excellent chance that someone took 
it. If the accountable officer exercised the requisite degree of care and 
properly safeguarded the funds, it is unlikely that anyone else could 
have taken the money without leaving some evidence of forced entry. 
Therefore, where there is no evidence to explain a loss, the leading 
probabilities are that the accountable officer either took the money or 
was negligent in some way that facilitated theft by someone else. Be 
that as it may, denial of relief in an unexplained loss case is not 
intended to imply dishonesty by the particular accountable officer; it 
means merely that there was insufficient evidence to rebut the 
applicable legal presumption. &B-122688, September 25,1956. 

Despite the strictness of the rule, there are many unexplained loss 
cases in which the presumption can be rebutted and relief granted. BY 

‘SAfewadditionai examples are 70 Camp. Gem 389 (1991); B213427, December 13,19&X 
afFd upon reconsideration, 5213427, Mach 14,1984; 5169987. September 21,196X 
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definition, the evidence will not be sufficient to “explain” the loss, 
otherwise there wouldn’t be an unexplained loss to begin with. There 
is no simple formula to apply in determining the kinds or amount of 
evidence that will rebut the presumption. It is necessary to evaluate 
the totality of available evidence, including statements by the 
accountable officer and other agency personnel, investigation reports, 
and any relevant circumstantial evidence. 

In some cases, for example, it may be possible to reasonably conclude 
that any negligence that may have occurred was not the proximate 
cause of the loss. These cases tend to involve security weaknesses and 
are discussed under the Agency Security heading. The evidence, in 
conjunction with the lack of any evidence to the contrary and the 
agency’s “no fault or negligence” determination, supports the 
granting of relief. 

Since the burden of proof rests with the accountable officer, the 
accountable officer’s own statements take on a particular relevance in 
establishing due care, and relief should never be denied without 
obtaining and carefully analyzing them. Naturally, the more specific 
and detailed the statement is, and the more closely tied to the time of 
the loss, the more helpful it will be. While the accountable officer’s 
statement is obviously self-serving and may not be enough if there are 
no other supporting factors, it has been enough to tip the balance in 
favor of granting relief when combined with other evidence, however 
slight or circumstantial, which by itself would not have been 
sufftcient.le 

If a particular activity of an accountable ofticer is governed by a 
regulation, failure to follow that regulation will be considered 
negligence. If that failure is the proximate cause of a loss or 
deficiency, relief must be denied. 70 Comp. Gen. 12 (1990); 54 
Comp.Gen. 112,116(1974).Therelationshipofthiiruletothe 
standard of reasonable care discussed earlier is the premise that the 
prudent person exercising the requisite degree of care will become 
familiar with, and will follow, applicable regulations. Indeed, it has 

“Ed, 5242830, September 24,1991 (cashier’s statement supported by another employee; 
safe had ken opened for only one transaction in early afternoon); B-2 14080, March 25,1986 
(cashier made sworn and unrefuted statement to local police and Secret Sexvice); B-21001 I, 
June 8,1983 (cashier’s statement corroborated by witness); 5188733, March 29.1979 
(forcible enw to &ice but not to safe itselr; cashier’s statement that be locked safe on day of 
robbery accepted). 
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been stated that accountable officers have a duty to familiar&e 
themselves with pertinent Treasury Department and agency rules and 
regulations. B-229207, July 11,1988; B-193380, September 25, 
1979. 

Treasury Department regulations on disbursing, applicable to ah 
agencies for which Treasury disburses under 3 1 U.S.C. $332 1, are 
found in the Treasury Financial Manual. Treasury regulations 
governing cashiers are found in I TFM Part 4, Chapter 3000, and in the 
Treasury Department’s TFM supplement entitled Manual of 
Procedures and Instructions for Cashiers. The Treasury manuals 
establish general requirements for sound cash control, and failure to 
comply may result in the denial of relief. E.g., 70 Comp. Gen. 12 - 
(1990) (cashier, contrary to Cashiers’ Manual, kept copy of safe 
combination taped to underside of desk pull-out panel). 

The same principle applies with respect to violations of individual 
agency regulations and written instructions. Q, B-193380, 
September 25, 1979 (cashier violated agency regulations by placing 
the key to a locked cash box in an unlocked cash box and then leaving 
both in a locked safe to which more than one person had the 
combination). The decision further pointed out that oral instructions 
to the cashier to leave the cash box unlocked could not be considered 
to supersede published agency regulations. However, if agency 
regulations are demonstrably ambiguous, relief may be granted. 
B-169848-O.M., December 8,197l. 

Negligence will not be imputed to an accountable officer who fails to 
comply with regulations where full compliance is prevented by 
circumstances beyond his or her control. This recognizes the fact that 
compliance is sometimes up to the agency and beyond the control of 
the individual. For example, violating a regulation which requires that 
funds be kept in a safe is not negligence where the agency has failed 
to provide the safe. B-78617, June 24,1949. 

Also, as with other types of negligence, failure to follow regulations 
will not prevent the granting of relief if the failure was not the 
proximate cause of the loss or deficiency. B-229207, July 11,1988; 
B-229587, January 6, 1988; B-185666, July 27,1976; Libbyv. 
United States, 81 F. Supp. 722, 727 (Ct. Cl. 1948). In B-185666, for 
example, a cashier kept her cash box key and safe combination in a 
sealed envelope in an unlocked desk drawer, in violation of the 
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Treasury Cashiers’ Manual. Relief was nevertheless granted because 
the seal on the envelope had not been broken and the negligence 
could therefore not have contributed to the loss. 

While failure to comply with regulations is generally considered 
negligence, the converse is not always true. To be sure, the fact that 
an accountable officer has complied with all applicable regulations 
and instructions is highly significant in evaluating eligibility for relief. 
It is not conclusive, however, because the accountable offricer might 
have been negligent in a matter not covered by the regulations. In a 
1979 case, an accountable ofticer accepted~a $10,000 personal check 
at a Customs auction sale and turned over the property without 
attempting to verify the existence or adequacy of the purchaser’s 
account. The check bounced. It was not clear whether existing 
regulations applied to that situation. Even without regulations, 
however, accepting a personal check for a large amount without 
attempting verification was viewed as not meeting the standard of 
reasonable care, and relief was denied. B-193673, May 25, 1979, 
modifiedon other grounds, B-201673+, September 23,1982. 

g. Losses in Shipment Government funds are occasionally lost or stolen in shipment. The 
Postal Service or other carrier is the agent of the sender, and funds in 
shipment remain in the “custody” of the accountable officer who 
shipped them until delivered, notwithstandmg the fact that they are in 
the physical possession of the carrier. B-185905-O.M., April 23,1976. 
Thus, a loss in shipment is a physical loss for which an accountable 
offrcer is liable. 

For the most part, relief for losses in shipment is the same as relief for 
other losses, and the rules discussed in this chapter with respect to 
negligence and proximate cause apply. For example, relief was denied 
in one case because transmitting cash by ordinary first-class mail 
rather than registered or certified mail was held not to meet the 
reasonable care standard. B-164450-O.M., September 5, 1968. 

However, relief for losses in shipment differs from relief for other 
losses in one important respect. A loss in shipment is not viewed as an 
“unexplained loss” and there is no presumption of negligence. 
B-16445O-O.M., September 5,1968. The reason for this distinction is 
that there is no basis to infer negligence when a loss occurs while 
funds are totally beyond the control of the accountable officer. Thus, 
where funds are lost in shipment, in the absence of positive evidence 
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h. Fire, Natural Disaster 

of fault or negligence, an accountable officer will be relieved if he or 
she conformed fully with applicable regulations and procedures for 
the handling and safeguarding of the funds and they were nevertheless 
lost or stolen. B-142058, March 18, 1960; B-126362, February 21, 
1956; B-119567, January 10,1955; B-95504, June 16,195O. 

The Government Losses in Shipment Act (GLISA), 40 U.S.C. 
$5 721-729, authorizes agencies to file claims with the Treasury 
Department for funds or other valuables lost or destroyed ln 
shipment. The Treasury Department has a revolving fund for the 
payment of these claims and has issued regulations, found at 31 C.F.R. 

Parts 361 and 362, to implement the statute. The Treasury 
Department will generally disallow a claim unless there has been strict 
compliance with the statute and regulations. See, G, B-200437, 
October 21,198O. 

If a loss in shipment occurs, the agency should first consider filing a 
claim under the Government Losses in Shipment Act, and should seek 
relief only if this fails. Denial of a GLISA claim should prompt further 
inquiry since it suggests the possibility that someone at the point of 
shipment may have been negligent, but it wilI not automatically 
preclude the granting of relief. For example, it ls possible for a claim 
to be denied for reasons that do not suggest negligence. In B-126362, 
February 21,1956, the accountable officer had reimbursed the 
government from personal funds, and a claim under GLISA was 
denied because there was no longer any loss. GAO nevertheless 
granted relief and the accountable officer was reimbursed. 

Disallowance of a GLISA claim for failure to strictly comply with the 
regulations carries with it an even stronger suggestion of negligence, 
but it is still appropriate to examine the facts and circumstances of 
the particular case to evaluate the relationship of the noncompliance 
to the loss. For example, GAO granted relief ln B-191645, October 5, 
1979, despite the denial of a GLISA claim, because there was no 
question that the funds had arrived at their initial destination although 
they never reached the intended recipient. Even if there had been 
negligence at the point of shipment, it could not have been the 
proximate cause of the loss. See also B-193830, October 1,1979, and 
B-193830, March 30, 1979 (both cases arising from the same loss). 

Earlier in this chapter, we noted the Supreme Court’s conclusion in 
United Statesv. Thomas, 82 U.S. (15 Wall.) 337,352 (1872) that 
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strict liability (and hence the need for relief) would not attach in two 
situations: funds destroyed by an “overruling necessity” and funds 
taken by a “public enemy,” provided there is no contributing fault or 
negligence by the accountable offricer. The Court gave only one 
example of sn “overruling necessity”: 

“Suppose an earthquake should swallow up the building and safe containing the 

money, is there no condition implied in the law by which to excmerate the receiver 

from responsibility?” 

Id. at 348. We are aware of no subsequent judicial attempts to further 
define “overruling necessity,” although some administrative 
formulations have used the term “acts of God.” E&., 48 Comp. Gen. 
566,567 (1969). Thus, at the very least, assuming no contributing 
fault or negligence, an accountable officer is not liable for funds lost 
or destroyed in an earthquake, and hence there is no need to seek 
relief. Contributing negligence might occur, far exampie, if an 
accountable officer failed to periodically deposit collections and funds 
were therefore on hand which should not have been. See B-71445, - 
June 20,1949. 

GAO granted relief in one case involving an earthquake, B-229153, 
October 29,1987, in which most of the funds were recovered. While 
arguably there was no need to seek relief in that case, it makes no 
difference as a practical matter since relief would be granted as a 
matter of routine unless there is contributing negligence, in which 
event the accountable officer would be liable even under Thomas. 

Whatever the scope of the “overruling necessity” exception, it is clear 
that it does not extend to destruction by fire, even though money 
destroyed by fire is no longer available to be used by anyone else and 
can be replaced simply by printing new money. In Smythe v. United 
m, 188 U.S. 156,173-74 (1903), the Supreme Court declined to 
apply Thomas and expressly rejected the argument that an 
accountable officer’s liability for notes destroyed by fire should be 
limited to the cost of printing new notes. See also 1 Comp. Dec. 191 
(1895), in which the Comptroller of the Treasury similarly declined to 
apply the Thomas exception to a loss by fire. Thus, a loss by fire is a 
physical loss for which the accountable offrcer is liable, but for which 
relief will be granted under 31 USC. 5 3527 if the statutory conditions 
are met. Examples are B-212515, December 21,1983, and B-203726, 
July l&1981. 
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i. Loss by Theft If money is taken in a burglary, robbery, or other form of theft, the 
accountable officer will be relieved of liabiity if the following 
conditions are met: 

1. There issufticient evidence that a theft took place;*? 

2. There is no evidence implicating, or indicating contributing 
negligence by, the accountable officer; and 

3. The agency has made the administrative determinations required by 
the relief statute. 

The fact patterns tend to fall into several well-defined categories. 

(1) Burglary: forced entry 

Forced entry cases tend to be fairly straightforward. In the typical 
case, a government office is broken into while the office is closed for 
the night or over a weekend, and money is stolen. Evidence of the 
forced entry is clear. As long as there is no evidence implicating the 
accountable officer, no other contributing fault or negligence, and the 
requisite administrative determinations are made, relief is granted. A 
few examples follow:1S 

* Burglars broke into the welding shop at a’government laboratory, 
took a blowtorch and acetylene tanks to the administrative office and 
used them to cut open the safe. B-242773, February 20,199l. 

l Cashier’s office was robbed over a weekend. Office had been forcibly 
entered, but there was no evidence of forced entry into the safe. 
Federal Bureau of Investigation found no evidence of negligence or 
breach of security by any government personnel associated with the 
office. B-193174, November 29,1978. 

l Persons unknown broke front door lock of Bureau of Indian Affairs 
office in Alaska and removed safe on sled. Sled tracks led to an 
abandoned building in which the safe was found with its door 
removed. B-182590, February 3,1975. 

‘&we are numem~~ forced entry cases in which GAO gFanted relief under simihr 
circumstances. A few additional examplee are EZWX3O7, June 20.1988; E206428. 
Decemkr31,1931;5201651,February9.1981. 
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- Unsecured bolt cutters found on premises used to remove safe 
padlock. No contributing negligence because there was no separate 
facility in which to secure the tools. B-202290, June 5, 1981. 

The same principles apply to theft from a hotel room. 69 Comp. Gen. 
586 (1990); B-229847, January 29,1988. 

(2) Armed robbery 

In this situation, one or more individuals, armed or credibly 
pretending to be armed, robs an accountable officer. Again, as long as 
there is no evidence implicating the accountable officer and no 
contributing negligence, relief is readily granted. The accountable 
officer is not expected to risk his or her life by resisting. Some 
illustrative cases follow+ 

l Gunman entered cashier’s office, knocked cashier unconscious, and 
robbed safe. B-235458, August 23,199O. 

* Man entered cashier’s office in aveterans hospital and handed cashier 
a note demanding all of her $20 bills. Although he did not display a 
weapon, he said he was armed. B-191579, May 22,1978. A very 
similar case is B-237420, December 8,1989 (man gave cashier note 
indicating bomb threat; upon running off with the money, he left a 
second note saying “no bomb”). 

Depending on the circumstances, it is not necessary that the thief be, 
or pretend to be, armed. An example is the common purse-snatching 
incident. B-197021, May 9, 1980; B-193866, March 14,1979. 

(3) Riot, public disturbance 

This category includes the popular pastime of ransacking American 
embassies. The Supreme Court’s second exception in United States v. 
Thomas (see Fire, Natural Disaster heading) to an accountable 
offricer’s strict liability is funds taken by a “public enemy.” That case 
concerned the Civil War. As with the “overruling necessity” 
exception, we are aware of no further deftition of “public enemy” in 
this context, and the cases cited here have consistently been treated 
as accountable officer losses. In any event, relief is routinely granted 

‘“Someotherexamplesare E-217773, March IS, 1985; 5211945, July l&1983; S-201126, 
Jan”ary27,1981. 
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unless there is contributing negligence. Thus, GAO granted relief in the 
following cases? 

l Funds taken during attack on American Embassy in Tehran, Iran. 
B-229753, December 30, 1987; B-194666, August 6, 1979 (separate 
attacks, both occurring in 1979). 

l Armed soldiers forced entry into U.S. Information Agency compound 
in Beirut, Lebanon, and looted safe. B-195435, September 12, 1979. 

* Safes looted by Cuban detainees during prison riot. B-232252, 
January 5,1989; B-230796, April 8,1988. 

(4) Evidence less than certain 

In all of the cases cited above dealing with forced entry, armed 
robbery, or rioting, the fact that a theft had taken place was beyond 
question. However, there are many cases in which the evidence of 
theft is not all that clear. The losses are unexplained ln the sense that 
what happened cannot be determined with any certainty. The problem 
then becomes whether the indications of theft are sufficient to classify 
the loss as a theft and to rebut the presumption of negligence. 

These tend to be the most dlflicult cases to resolve. The difficulty 
stems from the fact, which we have noted previously, that the 
accountable officer laws are designed to protect the government 
against dishonesty as well as negligence. On the one hand, an 
accountable officer who did all he or she could to safeguard the funds 
should be relieved of liability. But on the other hand, the application 
of the relief statutes should not provide a blueprint for (or absolution 
from) dishonesty. Recognizing that complete certainty is impossible 
in many if not most cases, the decisions try to achieve a balance 
between these two considerations. Thus, GAO gives weight to the 
administrative determinations and to statements of the individuals 
concerned, but these factors cannot be conclusive and the decision 
will be based on all of the evidence. Other relevant factors include 
how and where the safe combination was stored, when it was last 
changed, whether the combination dial was susceptible of observation 
while the safe was being opened, access to the safe and to the facility 
itself, and the safeguarding of keys to cash boxes. 

%wther examples BIG B249372, August is,1992 (Somalia); 52306O3.2, September 6,1988 
(Iran); B-227422, June l&l987 (Tripoli); B-207059, July I,1982 (Chad); E-190205, 
November 14, 1977 (Zaire). 
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For example, in B-198836, June 26,1980, funds were kept in the 
bottom drawer of a four-drawer file cabiiet. Each drawer had a 
separate key lock and the cabinet itselfwas secured by a steel bar and 
padlock. Upon arriving at work one morning, the cashier found the 
bottom drawer slightly out of alignment with several pry marks on its 
edges. A police investigation was inconclusive. GAO viewed the 
evidence as sufficient to support a conclusion of burglary and, since 
the record contained no indication of negligence on the part of the 
cashier, granted relief. 

Ln another case, a safe was found unlocked with no signs of forcible 
entry. However, there was evidence that a thief had entered the office 
door by breaking a window. The accountable officer stated that he had 
locked the safe before going home the previous evening, and there 
was no evidence to contradict this or to indicate any other negligence.. 
GAO accepted the accountable officer’s uncontroverted statement and 
granted relief. B-188733, March 29,1979. See also B-210017, June 8, 
1983. 

In B-170596-O.M., November 16,1970, the accountable officer stated 
that she had found the padlock on and locked in reverse from the way 
she always locked it. Her statement was corroborated by the agency 
investigation. In addition, the lock did not conform to agency 
specifications, but thii was not the cashier’s responsibility. She had 
used the facilities officially provided for her. Relief was granted. 

Relief was also granted in B-170615-O.M., November 23,1971, 
reversing upon reconsideration B-170615-O.M., December 2, 1970. 
In that case, there was some evidence that the office lock had been 
pried open but there were no signs of forcible entry into the safe. Thii 
suggested the possibility of negligence either in failing to lock the safe 
or in not adequately safeguarding the combination. However, the 
accountable officer’s supervisor stated that he (the supervisor) had 
locked the safe at the close of business on the preceding workday, and 
two safe company representatives provided statements that the safe 
was vulnerable and could have been opened by anyone with some 
knowledge of safe combinations. 

The occurrence of more than one loss under similar circumstances 
withii’a relatively short tie will tend to corroborate the likelihood of 
theft. B-199021, September 2, 1980; B-193416, October 25, 1979. In 
B-l 9902 1, two losses occurred in the same building within several 
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weeks of each other. All agency security procedures had been 
followed and the record indicated that the cashier had exercised a 
very high degree of care in safeguarding the funds. In B-193416, the 
first loss was totally unexplained and the entire cash box disappeared 
a week later. The safe combination had been kept in a sealed envelope 
in a “working safe” to which other employees had access. Although 
the seal on the envelope was not broken, an investigation showed that, 
while the combination could not be read by holding the envelope up to 
normal fight, it could be read by holding it up to stronger light. In 
neither case was there any evidence of forcible entry or of negligence 
on the part of the accountable officer. Balancing the various relevant 
factors in each case, GAO granted relief. 

The disappearance of an entire cash box will also be viewed as an 
indication of theft. However, this factor standing alone will not be 
conclusive since there is nothing to prevent a dishonest employee 
from simply taking the whole box rather than a handful of money 
from it. Signs of forced entry to the safe or fde cabinet will naturally 
reinforce the theft conclusion. Q, B-229136, January 22,1988; 
B-186190, May 11,1976. Far more difficult are cases in which a cash 
box disappears with no signs of forcible entry to the container in 
which it was kept. Note the various additional factors viewed as 
relevant in each of the following cases: 

. B-223602, August 25,1986. Police were able to open file cabinet with 
a different key, and other thefts had occurred around the same time. 
Relief granted. 

l B-189658, September 20, 1977. Safe was not rated for burglary 
protection and could have been opened fairly easily by manipulating 
the combination dial. Relief granted. 

. B-189896, November 1,,1977. Supervisor’s secretary maintained a 
log of ah safe and bar-lock combinations, a breach of security which 
could have resulted in the compromise of the combination. Relief 
granted. 

l B-173133-O.M., December 10,1973. Cashier locked safe and checked 
it in the presence of a guard. Several other employees had access to 
the safe combination. Relief granted. Multiple access also contributed 
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to the granting of relief in B-217945, July 23, 1985, and B-212605, 
April 19, 1984.2’ 

* B-183284, June 17,1975. Safe was malfunctioning at time of loss. 
Relief granted. 

* B-21 1649, August 2,1983. Extensive security violations attributable 
to agency. Relief granted. A similar case is B-197799, June 18,198O. 

* B-185666, July 27,1976. Some evidence of forced entry to door of 
cashier’s oftice but not to safe or safe drawer. Cash box later found in 
men’s room. Negligence~by cashier in improperly storing keys and 
safe combination in unlocked desk drawer not proximate cause of loss 
since seal on envelope was found intact. Relief granted. 

* B-191942, September 12,1979. Cash box disappeared during 
two-week absence of cashier. Even assuming cashier negligently 
failed to lock safe prior to her absence, there was no way to establish 
this as the proximate cause of the loss since box had been kept in a 
“working safe” which would have been opened daily in her absence. 
Relief granted. 

* B-182480, February 3, 1975. Cashier went on leave without properly 
securing key to file cabinet or entrusting it to an alternate. Relief 
denied. 

* B-184028, March 2,1976. Cashier had been experiencing difficulty 
trying to lock the safe and stated she might have left it unlocked 
inadvertently. Relief denied. 

To summarize the “cash box” cases, the disappearance of an entire 
cash box suggests theft but is not conclusive. In such cases, even 
though the cause of the loss cannot be definitely attributed, relief will 
probably be granted if there is uncontroverted evidence that the safe 
was locked, no other evidence of contributing fault or negligence on 
the part of the accountable officer, and especially if there are other 
factors present tending to corroborate the likelihood of theft. In no 
case has relief been granted based solely on the fact that a cash box 
disappeared; without more, it is simply another type of unexplained 
loss for which there is no basis for relief. 

(5) Embezzlement 

The term “embezzlement” means the fraudulent misappropriation of 
property by someone to whom it has lawfully been entrusted. Black’s 
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Law Dictionary 522 (6th ed. 1990). Losses due to embezzlement or 
fraudulent acts of subordinate finance personnel, acting alone or in 
collusion with others, are treated as physical losses and relief wiiI be 
granted if the statutory conditions are met. B-202074, July 21, 1983, 
at 6; B-211763, July 8, 1983; B-133862-O.M., November 29, 1957; 
B-101375-O.M.,April16, 1951. 

An illustrative group of cases involves the embezzlement of tax 
collections, under various schemes, by employees of the Internal 
Revenue Service. In each case the IRS pursued the perpetrators, and 
most were prosecuted and convicted. The IRS recovered what it could 
from the (now former) employees, and sought relief for the balance 
for the pertinent supervisor in whose name the account was held. In 
each case, GAO agreed with the “no fault or negligence” determination 
and granted relief. B-244113, November 1, 1991; B-226214 et al., 
June 18, 1987; B-215501, November 5, 1984; B-192567,November 3, 
1978; B-191722, August 7,.1978; B-191781, June 30,1978. 

The accountable officer in each of the IRS cases was a supervisor who 
did not actually handle the funds. The approach to evaluating the 
presence or absence of negligence when the accountable officer is a 
supervisor is to review the existence and adequacy of internal controls 
and procedures and to ask whether the accountable officer provided 
reasonable supervision. If internal controls and management 
procedures are reasonable and were being followed, relief will be 
granted. As noted in B-226214, the standard does not expect 
perfection and recognizes that a clever crimlnaI scheme can outwit the 
most carefully established and supervised system. 

Losses resulting from the fraudulent acts of other than subordinate 
finance personnel (e.g., payments on fraudulent vouchers) are not 
physical losses but must be treated as improper payments. 2 Comp. 
Gen. 277 (1922); B-202074, July21,1983; B-76903, July 13, 1948; 
B-133862-O.M., November 29,1957. 

j. Agency Security In evaluating virtually any physical loss case, physical security-the 
existence, adequacy, and use of safekeeping facilities and 
procedures-Is a crucial consideration. The Treasury Department’s 
Manual of Procedures and Instructions for Cashiers sets forth many of 
the requirements. For example, the cashiers’ manual provides that 
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safe combinations should be changed annually, whenever there is a 
change of cashiers, or when the combination has been compromised, 
and prescribes procedures for safeguarding the combination. It also 

reflects what is perhaps the most fundamental principle of sound cash 
control-that an employee with custody of public funds should have 
exclusive control over those funds. In addition, agencies should have 
their own specific regulations or instructions tailored to individual 
circumstances. 

The first step in analyzing the effect of a security violation or 
deficiency is to determine whether the violation or deficiency is 
attributable to the accountable officer or to the agency. Two 
fundamental premises drive this analysis: (1) the accountable officer 
is responsible for safeguarding the funds in his or her custody; and 
(2) the agency is responsible for providing adequate means to do~so. 
Adequate means includes both physical facilities and administrative 
procedures. 

Basically, if the accountable officer fails to use the facilities and 
procedures that have been provided, this failure will be viewed as 
negligence and, unless some other factor appears to be the proximate 
cause of the loss, will preclude the granting of relief. Several examples 
have been previously cited under the Actual Negligence heading. 

Another element of the accountable officer’s responsibility is the duty 
to report security weaknesses to appropriate supervisory personnel. 
u, 63 Comp. Gen. 489,492 (1984), rev’d on other grounds, 65 
Comp. Gen. 876 (1986). If the agency fails to respond, a loss 
attributable to the reported weakness is not the accountable officer’s 
fault. E& B-235147.2,August 14, 1991; B-208511, May9, 1983. 

Ultimately, an accountable officer can do no more than use the best 
that has been made available, and relief will not be denied for failure 
to follow adequate security measures which are beyond the 
accountable officer’s control. Q, B-226947, July 27,1987 (U.S. 
Mint employees stole coins from temporarily leased facility which was 
incapable of adequate security); B-207062, May 12, 1983 (agent kept 
collections in his possession because, upon returning to offrce at 4:30 
p.m., he found all storage facilities locked and ah senior officials had 
left for the day); B-210245, February 10, 1983 (lockable gun cabinet 
was the most secure item available); B-186190, May 11,1976 (funds 
kept in safe with padlock because combination safe, which had been 
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ordered, had not yet arrived); B-7861 7, June 24,1949 (agency failed 
to provide safe). Of course, the accountable officer is expected to act 
to correct weaknesses which are subject to his or her control. 
B-127204, April 13, 1956. 

The principle that relief will be granted if the agency fails to provide 
adequate security and that failure is viewed as the proximate cause of 
the loss manifests itself in a variety of contexts. One group of cases 
involves multiple violations. In B-182386, April 24, 1975, imprest 
funds were found missing when a safe was opened for audit. The 
accountable officer was found to be negligent for failing to follow 
approved procedures. However, the agency’s investigation disclosed a 
number of security violations attributable to the agency. Two cashiers 
operated from the same cash box; transfers of custody were not 
documented; the safe combination had not been changed despite 
several changes of cashiers; at least five persons knew the safe 
combination. The agency, in recommending relief, concluded that the 
loss was caused by “pervasive laxity in the protection and 
administration of the funds on all levels.” GAO agreed, noting that 
the lax security “precludes the definite placement of responsibility” 
for the loss, and granted relief. 

In several later unexplained loss cases (no sign of forcible entry, no 
indication of fault or negligence on the part of the accountable 
officer), GAO has regarded overall lax security on the part of the 
agency, similar to that in B-182386, as the proximate cause of the loss 
and thus granted relief. B-243324, April 17, 1991; B-229778, 
September 2, 1988; B-226847, June 25,1987; B-217876, April 29, 
1986; B-211962, December 10, 1985; B-211649,August 2, 1983.All 
of these cases involved numerous security violations beyond the 
accountable officer’s control, and several adopt the “pervasive laxity” 
characterization of B-182386. 

However, in order for relief to be granted, security weaknesses 
attributable to the agency need not rise to the level of “pervasive 
laxity” encountered in the cases cited in the preceding paragraph. 
Thus, relief will usually be granted where several persons other than 
the accountable officer have access to the funds through knowledge 
of the safe combination since “multiple access” makes it impossible 
to attribute the loss to the accountable officer. B-235072, July 5, 
1989; B-228884, October 13, 1987; B-214080, March 25,1986; 
B-21 1233, June 28, 1983; B-209569, April 13,1983; B-196855, 
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December 9, 1981; B-199034, February 9, 1981. Additional cases are 
cited in our earlier discussion of missing cash boxes. 

If multiple access to a safe will support the granting of relief for . 
otherwise unexplained losses, it follows that multiple access to a cash 
box or drawer will have the same effect. The Treasury cashiers’ 
manual provides that cashiers should never work out of the same cash 
box or drawer. Violation of this requirement, where beyond the 
control of the accountable officer, is a security breach which, in 
appropriate cases, has supported the granting of relief. B-227714, 
October 20, 1987; B-204647, February 8, 1982. If it is necessary for 
more than one cashier to work out of the same safe, the safe should 
preferably have separate built-in locking drawers rather than 
removable cash boxes. B-191942, September 12,1979. 

The following security deficiencies have also contributed to the 
granting of relief: 

l Safe malfunctioning, defective, or otherwise not secure. B-221447, 
June 1,1987; B-215477, November 5,1984; B-183284, June 17, 
1975. 

* Cash box could be opened with other keys. B-203646, November 30, 
1981; B-197270, March 7,198O. 

* Failme to change safe combination as required by Treasury 
regulations. B-211233, June 28,1983; B-196855, December 8, 1981. 
(Both cases also involve multiple access.) 

l Safe combination and key to cash drawer were kept in an unlocked~ 
desk drawer. B-177963-O.M., March 21,1973. (The result would 
most likely be different if the violation were the fault of the 
accountable officer or if the accountable officer passively acquiesced 
in the breach. See B-185666, July 27,1976.) 

. Crimping devicused to seal cash bags did not use sequentially 
numbered seals and was accessible to several employees. B-246988, 
February 27,1992. 

The preceding cases are mostly unexplained losses. It naturally 
follows that security violations of the type noted will contribute to 
rebutting the presumption of negligence in cases where there is clear 
evidence of theft. In B-184493, October 8, 1975, for example, there 
was evidence of forced entry to the office door but not to the safe. The 
record showed that, despite the accountable officer’s best efforts, it 
was impossible for him to shield the dial from observation while 
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opening the safe. In view of the office layout, the position of the safe, 
and the number of persons allowed access to the office, GAO granted 
relief.“2 Other examples are B-180664-O.M., April 23, 1974 (multiple 

access to safe), and B-170251-O.M., October 24,1972 (insecure 
de). 

If there is evidence of negligence on the part of the accountable 
officer in conjunction with security deficiencies attributable to the 
agency, the accountable officer’s negligence must be balanced against 
the agency’s negligence. Relief may be granted or denied based 
largely on the proximate cause analysis. As with the unexplained loss 
cases, relief has been granted in a number of cases where the agency’s 
violations could be said to amount to “pervasive laxity.” B-235147.2, 
August 14, 1991; B-197799, June 19,198O; B-182386,April24, 
1975; B-169756-O.M., July 8,197O. Similarly, agency security 
violations which do not amount to pervasive laxity may support the 
granting of relief. Such violations must either be the proximate cause 
of the loss or make it impossible to attribute the loss to the 
accountable officer. In a 1971 case, for example, a cashier kept the 
combinations to three safes on an adding machine tape in her wallet. 
The agency failed to change the combinations after the wallet was 
stolen. Also, safe company representatives stated that one safe was 
vulnerable and could readily have been opened. The fact that only the 
vulnerable safe had been robbed supported the conclusion that the 
stolen combinations had not been used. B-170615-O.M., 
November 23, 1971. Other cases in which agency security violations 
were found to override negligence by the accountable officer are 
B-232744, December 9, 1988 (safe combination not changed despite 
several requests by accountable officer following possible 
compromise); B-205985, July 12,1982 (multiple access, safe 
combination not changed as required); B-199128, November 7,198O 
(multiple access); B-191440, May 25, 1979 (two cashiers working out 
of same drawer). 

The result in these cases should not be taken too far. Poor agency 
security does not guarantee relief; it is merely another factor to 
consider in the proximate cause equation. Another relevant factor is 
the nature and extent of the accountable officer’s efforts to Improve 
the situation. 
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Where security weaknesses exist, a supervisor will normally be in a 
better position to take or initiate corrective action, and a supervisor 
who is also an accountable officer may be found negligent for failing 
to do so. 63 Comp. Gen. 489 (1984) reversed upon reconsideration 
(new evidence), 65 Comp. Gen. 876 (1986); 60 Comp. Gen. 674,676 
(1981). However, a new supervisor should not be held immediately 
responsible for the situation he or she inherited. B-209715, April 4, 
1983 (supervisor relieved in pervasive laxity situation where loss 
occurred only a week after he became accountable). 

A close reading of the numerous security cases reveals the somewhat 
anomalous result that an accountable officer who works in a sloppy 
operation stands a much better chance of being relieved than one who 
works in a well-managed office. True as this may be, it would be 
wrong to hold accountable officers liable for conditions beyond their 
control. Bather, the solution lies in the proper recognition and 
implementation of the responsibility of each agency, mandated by the 
Federal Managers’ Financial Integrity Act of 1982, 31 USC. 

$3512(c)(l), to safeguard its assets against loss and 
misappropriation. 

k. Extenuating Circumstances Since relief under 31 U.S.C. $5 3527(a) and (b) is a creature of statute, 
it must be granted or denied solely in accordance with the statutory 
conditions. When Congress desires that “equitable” concerns be 
taken into consideration, it expressly so states. Examples are waiver 
statutes such as 5 USC. § 5584 and 10 u.S.C. § 2774. In contrast, the 
physictil loss relief statutes do not authorize the granting of relief on 
the basis of equitable considerations or extenuating or mitigating 
circumstances. 

Thus, where an accountable officer has been found negligent, the 
following factors have been held not relevant, nor are they sufficient 
to rebut the presumption of negligence: 

l Heavy work load. 67 Comp. Gen. 6 (1987); 48 Comp. Gen. 566 
(1969); B-241201,August 23,199l. 

l Good work record; long period of loyal and dependable service; 
evidence of accountable officer’s good reputation and character. 
B-204173, November 9,1982; B-170012, August 11,197O; 
B-158699, September 6,1968. 

l Inexperience; inadequate tr&rlng or supervision. 70 Comp. Gen. 389 
(1991); B-189084, January 3, 1979; B-191051, July 31,1978. 
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* Financial hardship of having to repay loss. B-241478, April 5, 1991; 
B-216279.2, December 30, 1985. 

* Acceptance of extra duties by the accountable officer; shortage of 
personnel. B-186127, September 1, 1976. 

D. Illegal or Improper 
Payment 

1. Disbursement and 
Accountability 

In order to understand the iaws governing habiity and relief for 
improper payments, and how the application of those laws has 
evolved over the last quarter of the 20th century, it is helpful to start 
by summarizing, from the accountability perspective, a few points 
relating to how the federal government disburses its money. 

a. Statutory Framework: 
Disbursement Under 
Executive Order 6166 

For most of the 19th century and the early decades of the 20th 
century, federal disbursement was decentralized. Each agency had its 
own disbursing offrce(s), and the function was performed by a small 
army of disbursing officers and clerks (who were accountable 
officers) scattered among the various agencies and throughout the 
country. In part, the reason for this was the primitive state of 
communication and transportation then existing. One of the 
weaknesses of this system was that, in many cases, vouchers were 
prepared, examined, and paid by the same person. 20 Comp. Dec. 
859,869 (1914). This resulted in the growth of large disbursing 
offmes in several agencies, some of which exceeded in sizes that of the 
Treasury Department. Annual Report of the Comptroller General of 
the United States for the Fiscal Year Ended June 30,1939, at 98. 

From the perspective of accountability for improper payments, the 
modern legal structure of federal disbursing evolved in three major 
steps. First, Congress enacted legislation in 1912 (37 Stat. 375), the 
remnants of which are found at 31 USC. 5 3521(a), to prohibit 
disbursing officers from preparing and auditing their own vouchers. 
With this newly mandated separation of voucher preparation and 
examination from actual payment, payment was accomplished by 
having some other administrative official “certify” the correctness of 
the voucher to the disbursing officer. The 1912 legislation was thus 
the genesis of what would later become a new class of accountable 
officer-the certifying officer. 
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Disbursing officers remained accountable for improper payments, the 
standard now reflecting the more limited nature of the function. Since 
the 1912 law was intended to prohibit the disbursing officer from 
duplicating the detailed voucher examination already performed by 
the “certifying officer,” disbursing officers were held liable only for 
errors apparent on the face of the voucher, as well as, of course, 
payments prohibited by law or for which no appropriation was 
available. 20 Comp. Dec. 859 (1914). In a sense, the 1912 statute 
operated in part as a relief statute, with credit being allowed or, 
disallowed in the disbursing officer’s account based on the application 
of this standard. Q, 4 Comp. Gen. 991 (1925); 3 Comp. Gen. 441 
(1924). 

The second major step in the evolution was section 4 of Executive 
Order No. 6166, signed by President Roosevelt on June 10, 1933.~The 
first paragraph of section 4, codified at 31 USC. 9: 3321(a), 
consolidated the disbursing function in the Treasury Department, 
eliminating the separate disbursing offices of the other executive 
departments. The second paragraph, 31 USC. $3321(b), authorizes 
Treasury to delegate disbursing authority to other executive agencies 
for purposes of efficiency and economy. The third paragraph gave 
new emphasis to the certification function: 

“The Division of Disbursement [Treasury Department] shall disburse moneys only 
upon the certification of persons by law duly authorized to incur obligations upon 
behalf of the United States. The function of accountability for improper certification 
shall be transferred to such persons, and no disbursing officer shall be held 
accountable therefor.” 

The foIlowing year, Executive Order No. 6728, May 29, 1934, 
exempted the military departments, except for salaries and expenses 
In the District of Columbia, from the centrabiation. This exemption, 
and an exemption for the United States Marshals Service which 
originated in a 1940 reorganization plan, are codified at 31 U.S.C. 
5 3321(c). Executive Order 6166 provided the framework for the 
disbursing system stiII in effect today. Apart from the specified 
exemptions, the certifying officer is now an employee of the spending 
agency, and the disbursing officer is an employee of the Treasury 
Department. 

Disbursing officers continued to be liable for their own errors, as 
under the 1912 legislation. u, 13 Comp. Gen. 469 (1934). 
However, a major consequence of Executive Order 6166 was to make 
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the certifying officer an accountable officer as well. The certifying 
officer became liable for improper payments “caused solely by an 
improper certification as to matters not within the knowledge of or 
available to the disbursing officer.” 13 Comp. Gen. 326,329 (1934). 
See also 15 Comp. Gen. 986 (1936); 15 Comp. Gen. 362 (1935). 

Over the next few years, cohfusion and disagreement developed as to 
the precise relationship of certifying officers and disbursing officers 
with respect to liability for improper payments. In the Annual Report 
of the Comptroller General of the United States for the Fiscal Year 
Ended June 30,1940, at pages 63-66, GAO summarized the problem 
and recommended legislation to specify the allocation of 
responsibilities “to provide the closest possible relationship between 
liability and fault” (ij. at 64). 

The third major evolutionary step was the enactment of Public Law 
77-389,55 Stat. 875 (1941) to implement GAO’S recommendation. 
Section 1,31 U.S.C. 5 3325(a), reflects the substance of the thud 
paragraph of Executive Order 6166, § 4, quoted above. It requires 
that a disbursing officer disburse money only in accordance with a 
voucher certified by the head of the spending agency or an authorized 
certifying officer who, except for some interagency transactions, will 
also be an employee of the spending agency. As with the amended 
Executive Order 6166 itself, section 3325(a) does not apply to 
disbursements of the military departments except for salaries and 
expenses in the District of Columbia. 31 U.S.C. $3325(b). The rest of 
the statute, which we will discuss in detail later, delineates the 
responsibilities of certifying and disbursing officers, and provides a 
mechanism for the administrative relief of certifying officers. 
(Comparable authority to relieve disbursing officers from liabiity for 
improper payments was not to come about until 1955.) Further detail 
on the federal disbursement system may be found in I Treasury 
Financial Manual, Chapter 4, and GAO’s Policy and Procedures 
Manual for Guidance of Federal Agencies, title 7, chapter 6. 

It should be apparent that control of the public treasury must repose 
in the hands of federal officials. However, this does not mean that 
every task in the disbursement process must be performed by a 
government employee. For example, GAO has advised that the Bureau 
of Indian Affairs is authorized as a matter of law to contract with a 
private bank to perform certain ministerial or operational aspects of 
disbursing Indian trust fund money, such as printing checks, 
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signature of vendor); B-194970, July 3, 1979 (certification of 
voucher/purchase order bearing only facsimile signature of 
contracting officer); B-150395, December 21, 1962 (use by Navy on 
purchase orders); B-104590, September 12, 1951 (use onvouchers in 
federal educational grant programs); B-126776-O.M., March 5, 1956 
(use by Army on certificates of availability of government quarters 
and/or mess in support of military travel vouchers).“5 

A more recent case held that payment could be certified on the basis 
of a contractor’s facsimile (“fax”) invoice, again provided that the 
agency has adequate internal controls to guard against fraud and 
overpayments. B-242185, February 13,1991, citing several cases 
authorizing the acceptance of carbon copies. 

One place where facsimile signatures are not permltted ls the 
Standard Form 210, the signature/designation card for certifying 
officers which must be filed with the Treasury Department and which 
must bear the certifying officer’s original, manual signature. 
I Treasury Financial Manual 5 4-2040.30e. 

Most of the cases cited thus far have involved relatively primitive 
devices such as rubber stamps or signature machines. When we move 
into the realm of computerized data transmlsslon, the equipment is far 
more sophisticated but the underlying principles are the same-there 
is no prohibition but there must be adequate safeguards. 

In the 198Os, GAO and the Treasury Department began to consider the 
feasibility of electronic certification of payment vouchers. In a 1984 
memorandum to one of GAO'S audit divisions, GAO's General Counsel 
agreed with the Treasury Department that there is no specific legal 
requirement that a certlfylng officer’s certification be limited to 
writing on paper. Then, applying the precedent of the earlier rubber 
stamp cases, the memorandum concluded that electronic certification, 
with adequate safeguards, was not legally objectionable. The 
“signature” could be an appropriate symbol adopted by the certifying 
officer, which should be unique, wlthln the certifying officer’s sole 
control or custody, and capable of verification by the disbursing 
officer. B-216035-O.M., September 20,1984. Treasury subsequently 
developed a proposal for a prototype electronic certification system, 

“%I early ease, 536459, April 6.1944, suggesting that use of facsimile signatures somehow 
required GAO approwl has not ken followed and should be disregarded. 
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approach to relief in this context stems from the following premises 
discussed in the report: 

(1) In automated systems, evidence that the payments are accurate 
and legal must relate to the.system rather than to individual 
transactions. 

(2) Certifying and disbursing officers should be provided with 
information showing that the system on which they are largely 
compelled to rely is functioning properly. 

(3) Reviews should be made at least annually, supplemented by 
interim checks of major system changes, to determine that the 
automated systems are operating effectively and can be relied on to 
produce payments that are accurate and legal. 

The report then concluded: 

“In the future, when a certifying or disbursing officer requests relief from a” illegal, 
improper, or incorrect payment made using an automated system, GAO will continue 
to require the offker to show that he or she was not negligent in cetiig payments 
later determined to be illegal or inaccurate. However, consideration will be given to 
whether or not the ofiicer possessed evidence at the time of the payment approval 
that the system could be relied on to produce accurate and legal paynwnts. In cases in 
which the designated assistant secretary or comparable offkial provides the agency 
head and GAO with 6 written statement that effective system controls could not be 
implemented prior to voucher preparation and certiIie6 that the payments are 
otherwise proper, GAO will not consider the absence of such controls a6 evidence of 
negligence in detemdning whether the certirying offkial should be held liable for any 
erroneous payment prior to receipt of an advance decision. Of come, the traditional 
requirements that due care be exercised in making the payments and that diligent 
effort be made to recoup any erroneous payments will still be considered in any 
requests for waiver of liability. Also, should the certifying @i&l fail to take 
reasonable steps to establish adequate controls for future payments, the reasons for 
such failure will be taken into account in any requests for waiver of liability 
conemIng such future payments.” FCMSD-76-82 at 17-18. 

A few years later, the concepts and premises of the GAO report were 
explored and reported, with implementing recommendations, in a key 
study by the Joint Financial Management Improvement Program 
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entitled Assuring Accurate and Legal Payments-The Roles of 
Certifying Officers in Federal Government (June 1980).‘” Further 
guidance from the internal control perspective may be found in OMB 

Circulars A-123 and A-127, title 7 of the GAO Policy and Procedures 
Manual, and a GAO pamphlet entitled Critical Factors in Developing 
Automated Accounting and Financial Management Systems (1987). 

Thus, in considering requests for relief under an automated payment 
system where verification of individual transactions is impossible as a 
practical matter, the basic question will be the reasonableness of the 
certifying officer’s reliance on the system to continually produce legal 
and accurate payments. B-178564, January 27,1978 (confirming the 
conceptual feasibility of using automated systems to perform preaudit 
functions under various child nutrition programs). See also B-201965, 
June 15,1982. Contexts in which system reliance is relevant are 
discussed in 69 Comp. Gen. 85 (1989) (automated “ZIP plus 4” 
address correction system) and 59 Comp. Gen. 597 (1980) 
(electronic funds transfer program). 

Regardless of what system is used, there is of course no authority to 
make known overpayments. B-205851,.June 17,1982; 
B-203993-O.M., July 12,1982. 

Statistical sampling is a procedure whereby a random selection of 
items from a universe is examined, and the results of that examination 
are then projected to the entire universe based on the laws of 
probability. In 1963, the Comptroller General held that reliance on a 
statistical sampling plan for the internal examination of vouchers 
prior to certification would not operate to relieve a certifying officer 
from liability for improper or erroneous payments. 43 Comp. Gen. 36 
(1963). GAO recognized in the decision that an adequate statistical 
sampling plan could produce overall savings to the government, but 
was forced to conclude that it was not authorized under existing law. 

In response to this, Congress enacted legislation in 1964, now found 
at 31 U.S.C. 55 3521(b)-(d). The statute authorizes agency heads, 
upon determhring that economies will result, to prescribe the use of 
adequate and effective statistical sampling procedures in the 
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Prepayment examination of disbursement vouchers. GAO has applied 
this authority, for example, to conclude that agencies may use 
statistical sampling for the long-distance telephone call certifications 
required by 31 U.S.C. § 1348(b), which are a necessary prerequisite to 
certifying the payment vouchers. 63 Comp. Gen. 241 (1984); 57 
Comp. Gen. 321 (1978). 

As originally enacted, 31 U.S.C. 9: 3521(b) was limited to vouchers not 
exceeding $100. A 1975 amendment to the statute removed the $100 
limit and authorized the Comptroller General to prescribe maximum 
dollar limits. The current limit is $2,500. GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, title 7, 5 7.4.E (1990). For 
further guidance, see the Policy and Procedures Manual, title 7, 
Appendix III, and GAO, Program Evaluation and Methodology 
Division, Using Statistical Sampling (April 1986). For vouchers over 
the prescribed limit, unless GAO has approved an exception~(7 
GAO-PPM App. III, sec. B), 43 Comp. Gen. 36 would continue to 
apply. 

The relevance of all this to accountable officers is spelled out in the 
statute. A certifying or disbursing officer acting in good faith and in 
conformity with an authorized statistical sampling procedure will not 
be held liable for any certification or payment on a voucher which was 
not subject to specific examination because of the procedure. 
However, this does not affect the liability of the payee or recipient of 
the improper payment, and relief may be denied if the agency has not 
diligently pursued collection action against the recipient. 31 U.S.C. 
§§ 3521(c), Cd). 

GAO has approved the use of statistical sampling to test the reliability 
of accelerated payment or “fast pay” systems. Q, 60 Comp. Gen. 
602,606 (1981). In 67 Comp. Gen. 194 (1988), GAO for the fvst tile 
considered the use of statistical sampling for post-payment audit ln 
conjunction with “fast pay” procedures. The question arose in 
connection with a General Services Admlnlstration proposal to revise 
its procedures for paying and auditing utility invoices. GAO approved 
the proposal in concept, subject to several conditions: (1) the 
economic benefit to the government must exceed the risk of loss; 
(2) the plan must provide for a meaningful sampling of all invoices 
not subject to 100 percent audit; and (3) the plan must provide a 
reliable and defensible basis for the certification of payments. GAO 
then considered and approved GSA’s specific plan ln 68 Comp. Gen. 
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618 (1989). As a general proposition, however, approaching the 
problem through system improvements is preferable to an alternative 
that involves relaxing controls or audit requirements. 7 GAO-PPM 
§ 7.4.F (1990). 

d. Provisional Vouchers and 
Related Matters 

Apart from questions of automation or statistical sampling, proposals 
arise from time to time, prompted by a variety of legitiiate concerns, 
to expedite or simplify the payment process. Proposals of this type 
invariably raise the potential for overpayments or erroneous 
payments. Therefore, their consequences in terms of the liability and 
relief of certifying and disbursing officers must always be considered. 

A 1974 case involved a proposal by the Environmental Protection 
Agency for the certification of “provisional vouchers” for periodic 
payments under cost-type contracts Under the proposal, monthly 
vouchers certified for payment would be essentially unaudited except 
for basic mathematical and cumulative cost checks, subject to 
adjustment upon audit when the contract is completed. Under this 
system, as with statistical sampling, some errors could escape 
detection. However, certifying officers would not have the benefit of 
the protection afforded by the statistical sampling legislation. Since 
there would be a complete audit upon contract completion, the 
provisional vouchers could be certified upon a somewhat lesser 
standard of prepayment examination, but GAO pointed out that any 
such system should provide, at a minimum, for periodic audit of the 
provisional vouchers. To better protect the certifying officers, GAO 

suggested following a Defense Department procedure under which 
“batch audits” of accumulated vouchers are conducted as frequently 
as deemed necessary based on the reliability of each contractor’s 
accounting and billing procedures, but not less than annually, again 
subject to fmal audit upon contract completion. B-180264, March 11, 
1974. 

In order to meet processing deadlines, time and attendance forms are 
often “certified” by appropriate supervisory personnel before the end 
of the pay period covered, raising the possibility that information for 
the latter days of the pay period may turn out to be erroneous. Since 
necessary adjustments can easily be made in the subsequent pay 
period and since the risk of loss to the government is viewed as 
remote, the provisional certification of payroll vouchers based on 
these “provisional” tie and attendance records is acceptable. 
B-145729, August 17,1977 (internal memorandum). 
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Simplification plans may be prompted by nothing more exotic than 
understaffing of audit resources. In B-201408, April 19, 1982, an 
agency proposed an “audit resources utilization plan” whereby it 
would (1) attempt to identify high risk contractors through preaward 
questionnaires; (2) for low risk contracts below a monetary limit, 
substitute desk audits for field contract audits; and (3) encourage the 
use of systems audits where possible. GAO found no “conceptual 
objection” to the proposal, noting that the final audits discussed in 
B-180264 did not necessarily have to be field audits, but emphasized 
that high risk contractors should be subject to contract audits in all 
cases. The decision also discusses the certifying officer’s role. 

Another type of simplification proposal involves lessening the degree 
of scrutiny on small payments. For example, the Department of 
Veterans Affairs is authorized to reimburse certain low-cost supplies 
furnished to veterans under statutory training and rehabilitation 
programs. Experience taught the VA that participants could 
reasonably be expected to incur at least $35 of reimbursable supply 
expenses. The VA proposed to waive documentation and review 
requirements on invoices of up to $35 for miscellaneous supplies, and 
to pay essentially unsupported invoices up to that amount2 GAO 
concurred, but added that the VA should be able to demonstrate that 
prior audits have not revealed a significant number of false or 
inappropriate claims, and that it has internal controls adequate to 
detect multiple claims for the same individual. B-221949, June 30, 
1987. An unstated consequence of the decision is that a certifying 
officer who relied on the system, assuming it was set up in accordance 
with the specified criteria, would be relieved from liability should any 
of the payments turn out to be erroneous. 

One of the precedents relied on in B-221949 is B-179724, January 14, 
1974, holding that, in certain circumstances, a cash register checkout 
tape identifying at least the general category for each item is sufficient 
documentation for small purchase certifcations. The rationale was 
the reality of commercial practice: 

‘Certain businesses selling consumer type products, such as grocery stores and 
hardware stores, whose sales frequently comprise small numbers of items having low 
unit cmds, do not as a matter of ordinary business practice provide cuskm~ers 

page 9-n GAO/OGC92-13 Appropriations Law -Vol. ll 

1 



receipts containing detailed descriptions for each item. It ia impractical to develop 
more detailed descriptive type receipts for such purchases.” 

As with B-221949, the unstated consequence is that an accountable 
officer relying on the decision and otherwise exercising due care 
would be relieved from liability for improper payments. 

e. Facsimile Signatures and 
Electronic Certification 

Signature devices other than the traditional pen-and-ink signature are 
called “facsimile signatures.” The term has been defmed as “an 
impression of a signature made by a rubber stamp, metal plate, or 
other mechanical contrivance.” B-194970, July 3,1979. As a general 
proposition, there is no prohibition on the use of facsimile signatures 
on financial documents as long as adequate controls and safeguards 
are observed. The rule was stated as follows in B-48123, November 5, 
1965 (non-decision letter): 

‘Generally, an acceptable facsimile of a signature may be made by a rubber stamp 
impression or may be reproduced on a metal plate or by other mechanical 
contrivances, the validity of which is derived from a signed original. An othenvise 
proper document may be so authenticated mechardcaUy with the knowledge and 
consent or under an express delegation of authority from the signer of the original 
provided that appropriate safeguards are observed in those respects.” 

The rule has statutory recognition. In any federal statute unless 
otherwise specified, the term “signature” includes “a mark when the 
person making the same intended it as such.” 1 USC. $ 1; 65 Comp. 
Gen. 806,810 (1986). 

When facsimile signatures are to be used by government officials, the 
safeguards should include: 

l Standards for the authorization of the use of facsimile signatures. 
l An enumeration of the types of documents on which facsimile 

signatures may be used. 
l Physical control of the signature device to prevent unauthorized use. 
l Notification to officials authorized to use facsimile signatures that use 

of a signature device in no way lessens their responsibility or liability. 

B-140697, October 28,1959 (approving use of facsimile signatures in 
the execution of contracts). Other cases approving the use or 
acceptance of facswe signatures are 40 Comp. Gen. 5 (1960) (use 
by Air Force on purchase orders for small purchases); 33 Camp. Gen. 
297 (1954) (certification of invoice bearing only rubber stamp 
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signature of vendor); B-194970, July 3, 1979 (certification of 
voucher/purchase order bearing only facsimile signature of 
contracting officer); B-150395, December 21, 1962 (use by Navy on 
purchase orders); B-104590, September 12, 1951 (use onvouchers in 
federal educational grant programs); B-126776-O.M., March 5, 1956 
(use by Army on certificates of availability of government quarters 
and/or mess in support of military travel vouchers).“5 

A more recent case held that payment could be certified on the basis 
of a contractor’s facsimile (“fax”) invoice, again provided that the 
agency has adequate internal controls to guard against fraud and 
overpayments. B-242185, February 13,1991, citing several cases 
authorizing the acceptance of carbon copies. 

One place where facsimile signatures are not permltted ls the 
Standard Form 210, the signature/designation card for certifying 
officers which must be filed with the Treasury Department and which 
must bear the certifying officer’s original, manual signature. 
I Treasury Financial Manual 5 4-2040.30e. 

Most of the cases cited thus far have involved relatively primitive 
devices such as rubber stamps or signature machines. When we move 
into the realm of computerized data transmlsslon, the equipment is far 
more sophisticated but the underlying principles are the same-there 
is no prohibition but there must be adequate safeguards. 

In the 198Os, GAO and the Treasury Department began to consider the 
feasibility of electronic certification of payment vouchers. In a 1984 
memorandum to one of GAO'S audit divisions, GAO's General Counsel 
agreed with the Treasury Department that there is no specific legal 
requirement that a certlfylng officer’s certification be limited to 
writing on paper. Then, applying the precedent of the earlier rubber 
stamp cases, the memorandum concluded that electronic certification, 
with adequate safeguards, was not legally objectionable. The 
“signature” could be an appropriate symbol adopted by the certifying 
officer, which should be unique, wlthln the certifying officer’s sole 
control or custody, and capable of verification by the disbursing 
officer. B-216035-O.M., September 20,1984. Treasury subsequently 
developed a proposal for a prototype electronic certification system, 

“%I early ease, 536459, April 6.1944, suggesting that use of facsimile signatures somehow 
required GAO approwl has not ken followed and should be disregarded. 
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f. GAO Audit Exceptions 

which GAO found to adequately satisfy the statutory requirements for 
voucher certification and payment. B-216035-O.M., September 25, 
1987.‘6 

‘“raking an exception” is a device GAO uses to formally notify an 
accountable officer of a fiscal irregularity which may result in 
personal liability. Today, this device is very rarely used. At one time, 
accountable officers had to submit all of their account documents to 
GAO, and GAO “settled” the accounts (31 U.S.C. $3526(a)) by 
physically examining each piece of paper. Exceptions were common 
during that era. The nature of the process has evolved in recent 
decades in recognition of the increased responsibility of agencies in 
establishing their own financial systems and controls, Account 
settlement now is more a matter of systems evaluation and the review 
of administrative surveillance and the effectiveness of collection and 
disbursement procedures. Examination of individual transactions by 
GAO is minimal. See 7 GAO-PPM 5 8.5 (1990). However, fiscal 
irregularities still come to GAO’s attention in various ways (through its 
normal audit activities, agency irregularity reports, etc.), and GAO may 
invoke the exception procedure when warranted by the 
circumstances. The process is summarized in 7 GAO-PPM $8.6 
(1990). Examples are noted in 65 Comp. Gen. 858,861 (1986) 
(massive travel fraud scheme), and B-194727, October 30,1979 
(fraudulent misappropriation of mass transit grant funds by 
government employee). 

The first step in the exception process is the issuance of a “Notice of 
Exception” to the agency concerned. The issuance of a Notice of 
Exception does not itself constitute a defmite determination of 
liabiity. It has been described as “in the nature of a challenge to the 
propriety of a certifying officer’s action in certifying the voucher for 
payment.” B-6961 1, October 27, 1947. The certifying or disbursing 
officer, through his or her agency, then has the opportunity to 
respond to the exception. It is the accountable officer’s responsibility 
to establish the propriety of the payment. 13 Comp. Gen. 311 (1934). 
If the reply to the exception is satisfactory, the exception is 
withdrawn. &, B-78091, November 2,194s. If the reply does not 
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provide a satisfactory basis to remove the exception, the item is 
“disallowed” in the account. 

Technically, the term “disallowance” applies only to disbursing 
officers since a certifying officer does not have physical custody of 
funds and does not have an “account” in the same sense that a 
disbursing officer does. Thus, strictly speaking, GAO “disallows an 
expenditure” in the account of a disbursing officer and “raises a 
charge” against a certifying offker. See 32 Comp. Gen. 499,501 
(1953); A-48860, April 14, 1950. For account settlement purposes, a 
certifying officer’s “account” consists of the certified vouchers and 
supporting documents on the basis of which payments have been 
made by a disbursing officer and included in the disbursing officer’s 
account for a particular accounting period. B-147293-O.M., 
February 21,1962. 

The taking of an exception does not preclude submission of a relief 
request under applicable relief legislation. As a practical matter, if the 
agency has been unable to respond satisfactorily to the Notice of 
Exception, the likelihood of there being adequate basis for relief is 
dimiished correspondingly. However, as in 65 Comp. Gen. 858, it 
can happen, and the possibility should therefore not be dismissed. 

2. Certifying Officers 

a. Duties and Liability As we have seen, a certifying offker is the official who certifies a 
payment voucher to a disbursing officer. The responsibiity and 
accountability of certiiying officers are specified in 31 USC. 
5 3528(a), part of the previously noted 1941 legislation enacted to 
clarify the roles of accountable offrcers under Executive Order 6166. 
The certifying officer is responsible for (1) the existence and 
correctness of the facts stated in the certificate, voucher, and 
supporting documentation; (2) the correctness of computations on 
the voucher; and (3) the legality of a proposed payment under the 
appropriation or fund involved. The statute further provides that a 
certifying officer will be accountable for the amount of any “illegal, 
improper, or incorrect” payment resulting from his or her false or 
misleading certification, as well as for any payment prohibited by law 
or which does not represent a legal obligation under the appropriation 
or fund involved. 



There is a recurring appropriation act provision, discussed m Chapter 
4 under the heading “Employment of Aliens,” which bars the use of 
appropriated funds to pay the compensation of a government 
employee who is not a United States citizen, subject to certain 
exceptions. The provision applies only to employees whose post of 
duty is in the continental United States. Thus, a certifying officer (or 
disbursing officer) in the continental United States must be a U.S. 
citizen unless one of the exceptions applies. There is no comparable 
requirement applicable to employees outside the continental United 
States. B-206288-O.M., August 4, 1982. 

A certifying officer must normally be an employee of the agency 
whose funds are being spent, but may be an employee of another 
agency under an authorized interagency transaction or agreement. 59 
Comp. Gen. 471 (1980); 44 Comp. Gen. 100 (1964). 

A certifying officer is liable the moment an improper payment is made 
as the result of an erroneous or misleading certification. u, 54 
Comp. Gen. 112, 114 (1974). This is true whether the certification 
involves a matter of fact, a question of law, or a mixed question of law 
and fact. 55 Comp. Gen. 297, 298 (1975) (citing several other cases). 
As a general proposition, the government looks first to the certifying 
officer for reimbursement even though some other agency employee 
may be liable to the certifying officer under administrative 
regulations. 32 Comp. Gen. 332 (1953); 15 Comp. Gen. 962 (1936). 
Also, the certifying officer’s liability does not depend on the 
government’s ability or lack of ability to recoup from the recipient of 
the improper payment. 31 Comp. Gen. 17 (1951); 28 Comp. Gen. 17, 
20 (1948). What this means is that the government is not obligated to 
seek first to recoup from the recipient, although it frequently does so, 
and of course any recovery from the recipient will reduce the 
certifying officer’s liability, at least in most cases. 

Occasionally there may be two certifying officers involved with a 
given payment, so-called “successive certifications.” The rule is that 
the responsibility of the certifying officer certifying the basic voucher 
is not diminished by the subsequent action. GAO stated the principle as 
follows in a letter to the Secretary of the Treasury, B-142380, 
March 30, 1960, quoted in 67 Comp. Gen. 457,466 (1988): 

Where the certify& officer who certities the voucher and schedule of payments is 

different from the certifying officer who certifies the basic vouchers, the certifying 
officer who certifies the basic vouchers is responsible for the correctness of such 
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vouchers and the certifying officer who certifies the voucher-schedule is responsible 
only for errors made in the preparation of the voucher-schedule.” 

An illustration of how this principle may apply is 55 Comp. Gen. 388 
(1975), involving the liability of General Services Adminiiration 
certifying officers under interagency service and support agreements 
with certain independent agencies. Under the arrangement in 
question, the agency would assume certification responsibility for the 
basic expenditure vouchers, but they would be processed for fmal 
payment through GSA, with GSA preparing and certifying a master 
voucher and schedule to be accompanied by a master magnetic tape. 
Again quoting the above passage from B-142380, GAO concluded that 
the legal liability of the GSA certifying officer would be limited to 
errors made in the final processing. 

Similarly, the statutory accountability does not apply to an offkial 
who certifies an “adjustment voucher” used to make adjustments 
between accounts or funds in the Treasury in respect of an obligation 
already paid and which therefore does not involve paying money out 
of the Treasury to discharge an obligation. 23 Comp. Gen. 953 
(1944). Although certification even in thii situation should not be 
reduced to a “matter of form,” the accountabiity would attach to the 
certiig officer who certified the basic payment voucher. See 23 - 
Comp. Gen. 181,183-84 (1943). 

The function of certification is not perfunctory, but involves a high 
degree of responsibility. 55 Comp. Gen. 297,299 (1975); 20 Comp. 
Gen. 182,184 (1940). This responsibility is not alleviated by the press 
of other work. B-147747, December 28, 1961.27 It also involves an 
element of verification, the extent of which depends on the 
circumstances. For example, a voucher for goods or services should 
be supported by evidence that the goods were received or the services 
performed. 39 Comp. Gem 548 (1960). Generally, an independent 
investigation of the facts is not contemplated. w, 28 Comp. Gen. 
571 (1949). Siarly, where proper admikhative safeguards exist, 
certifying officers need not e xamine time, attendance, and leave 
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records in order to certify the correctness of amounts shown on 
PaYrolls submitted to them. 31 Comp. Gen. 17 (1951).‘8A 1982 
decision, 61 Comp. Gen. 477, reviewed the safeguards proposed by a 
Bonneville Power Administration certifying officer for certifying 
recurring payments to a regional planning body, and found them 
adequate to satisfy 31 U.S.C. 3: 3528. 

Whatever else the certifying officer’s verification burden may or may 
not involve, it certainly involves questioning items on the face of 
vouchers or supporting documents which simply do not look right. 
For example, a certifying officer who certifies a voucher for payment 
in the full amount claimed, disregarding the fact that the 
accompanying records indicate an outstanding indebtedness to the 
government against which the sum claimed is available for offset, is 
accountable for any resulting overpayment. 28 Comp. Gen. 425 
(1949). Similarly, certifying a voucher in the full amount within a 
prompt payment discount period without taking the discount will 
result in liability for the amount of the lost discount. However, a 
certifying officer is not liable for failing, even if negligently, to certify 
a voucher within the time discount period. 45 Comp. Gen. 447 
(1966). 

A clear illustration of a certifying officer’s responsibility and liability 
occurred when a Department of Transportation employee fraudulently 
misappropriated more than $850,000 in 1977. The fraud was 
discovered by virtue of the employee’s ostentatious purchases, 
including several luxury automobiles and a “topless” bar in 
Washington, D.C. The employee was found guilty and sent to jail. 
However, investigation revealed negligence on the part of a 
Department certiing officer. The employee had perpetrated the 
fraud by inserting his own name on six payment vouchers for Urban 
Mass Transportation Administration grants. Each voucher contained a 
list of approximately ten payees with individual amounts, and the total 
amount, and each had been certified by the certifying officer. The 
negligence occurred in one of two ways. If the employee inserted his 
own name and address on the voucher before presenting it to the 
certifying officer, the certifying officer was negligent in not spotting 
the name of an individual (whose name he should have known) with 

z8Many of the cases noted in the text, such BS 31 Camp. Gen. 17, arose under manual systems. 
While they would still apply under B manual system, it is important to keep in mind the 
previously discussed dffferences in approach between manual and automated systems. 
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an address in suburban Maryland on a list of payees the rest of which 
were mass transit agencies. If the employee presented a partial 
voucher and added his own name after it was certified, the total as 
presented to the certifying officer could not have agreed with the sum 
of the individual amounts, and the certifying offker was negligent in 
not verifying the computation. GAO raised exceptions to the certifying 
officer’s account, and advised the Department of Transportation that 
it must proceed with collection action against the certifying officer for 
the full amount of the excepted payments less any amounts recovered 
from the employee or through the sale of assets, like the topless bar, 
which the Justice Department seized. See B-194727, October 30, 
1979. Apparently in view of the clear negligence, relief was never 
requested. 

At this point, it should be noted that no one involved in the process 
remotely expects that the government will be able to recoverseveral 
hundred thousand dollars from a certifying officer, or from any other 
accountable officer, except perhaps one who has himfjrer)self stolen 
the money. However, the burden of having to repay even a portion in 
cases of losses of this size sends an important message and reenforces 
the certain if indeterminable deterrent effect of the statute. 

Certifying officers should not certii payment vouchers that are 
unsupported by pertinent documentation indicating that procedural 
safeguards regarding payment have been observed. Vouchers that are 
deficient in this regard should be returned to the appropriate 
admhdstrative officials for proper approvals and supporting 
documents. B-179916, March 11,1974. 

An area in which a certifying officer’s duty to question is miniial is 
payments to a contractor determined under a statutory or contractual 
disputes procedure. In the absence of fraud or bad faith by the 
contractor, a payment determination made under a disputes clause 
procedure is final and conclusive and may not be questioned by a 
certifying officer, GAO, or the Justice Department. S&E Contractors, 
Inc. v. United States, 406 U.S. 1 (1972); B-201408, April 19,1982. It 
does not follow that any administrative settlement is entitled to the 
same effect. In B-239592, August 23, 1991, GAO found that an 
“informal settlement” of a personnel action between an agency and 
one of its employees was without legal authority, and found the 
certiig officer liable for the unauthorized payments. (A subsequent 
letter, B-239592.2, September 1, 1992, clarified that this meant the 
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Chapter 9 
Liability and ftdiefof Accountable OflIeera 

authorized certiing officer, not an official who had signed certain 
documents as “approving official” but was not responsible for 
determining the legality of the payment.) 

A different issue involving an administrative settlement arose in 67 
Comp. Gen. 385 (1988). After an investigation by federal and state 
officials, the Forest Service determined that it was responsible for a 
fire in a national forest in Oregon, and reimbursed the state for tire 
suppression expenses incurred under a cooperative agreement. 
Subsequently, a private landownersued for damages resulting from 
the same tire, and the court made a finding of fact that the Forest 
Service was not liable. The certifying officer was concerned that the 
court’s finding might have the effect of invalidating the prior payment 
to Oregon and making him liable for an erroneous payment. The 
decision concluded that the payment was proper when made, and that 
the court fmding did not impose any duty on the certifying officer to 
reopen and reexamine it. 

A certifying ofticer has the statutory right to seek and obtain an 
advance decision from the Comptroller General regarding the 
lawfulness of any payment to be certified. 31 U.S.C. $3529. This 
procedure will insulate against liability. Following the advice of 
agency counsel, on the other hand, does not guarantee protection 
against liability. a, 55 Comp. Gen. 297 (1975). Having said this, 
we do not wish to imply that consulting agency counsel is a pointless 
gesture. On the contrary, it is to be encouraged. Seeking internal legal 
advice prior to certification of matters on which the certifying officer 
is unsure will in many cases obviate any need for an advance decision. 
In other cases it may help define those situations in which consulting 
GAO may be desirable. 

As a final note, the Treasury Department has published a supplement 
to the Treasury Financial Manual entitled Now That You’re a 
Certifying Officer (1983). Written expressly for certifying officers, it 
provides a good overview of the importance of the job and the 
responsibilities which accompany it. 

b. Applicability of 31 U.S.C. 
$i 3528 

There are two major exceptions to 31 USE. 5 3528(a). First, it applies 
only to the executive branch. While section 3528(a) is not limited by 
its terms to the executive branch, 31 USC. $3325(a), the basic 
requirement that disbursing officers disburse only upon duly certified 
vouchers, is expressly limited to the executive branch, and sections 
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3325(a) and 3528(a) originated as sections 1 and 2 of the same 1941 
enactment. Thus, GAO has concluded that 31 U.S.C. 5 3528(a) does not 
apply to the legislative branch. 21 Comp. Gen. 987 (1942); B-191036, 
July 7,1978; B-236141.2, February 23,199O (internal 
memorandum). See also B-39695, March 27,1945. It has also been 
held that 31 U.S.C. 5 3325(a) does not apply to the judicial branch. 
B-6061/A-51607, April 27,1942. It follows that section 3528(a) 
would be equahy inapplicable to the judicial branch. B-236141.2, 
cited above. 

The second major exception, previously noted, is the exemption 
contained in 31 U.S.C. g 3528(d) for the military departments except 
for salaries and expenses in the District of Columbi. 

Some legislative branch agencies now have their own legislation 
patterned after 31 USC § 3528. Those that do not, as welI as the 
military departments, nevertheless have the authority, within their 
discretion, to create their own certifying officers and to make them 
accountable by adminiirative regulation. The degree of 
accountability is up to the agency. The 1990 memorandum cited 
above, B-236141.2, contains a detailed discussion. An arrangement of 
this type can Include a mechanism for administrative relief. I$ 
However, relief would have to be granted or denied by the agency 
itself, not by GAO. 21 Comp. Gen. at 989; B-191036, July 7,1978. 
Also, a system of certifying officer accountability established by an 
agency exempt from 31 U.S.C. $3528 would not automatically 
eliminate the statutory accountabiity of the disbursing officer, who 
remains the primary accountable officer. 22 Comp. Gen. 48,51 
(1942); 21 Comp. Gen. at 988-89; B-213720, October 2,1984. 

Notwithstanding 31 U.S.C. $i 3528(d), it is possible for section 3528 to 
apply to mihtary departments, albeit only in rare situations. The 
exemption “was intended to relate to the functions of actually 
disbursing funds-to the paying of vouchers, etc.” B-24356, 
March 18,1942, quoted in44 Comp. Gen. 818,820 (1965). Thus, if a 
situation were to occur in which a military disbursing officer were 
functioning as a certifying officer with the actual disbursement to be 
made by another agency, such as Treasury, section 3528 would apply. 
For example, prior to the Treasury Department’s recertification 
procedures for replacement checks, discussed later in this chapter,. 
the mihtary departments issued their own replacement checks by 
virtue of a specific delegation from Treasury under 31 U.S.C. 
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c. Relief 

§ 3331(f). Replacement checks beyond the scope of the delegation 
had to be issued by Treasury, with the military disbursing officer 
functioning essentially as a certifying officer. Relief for losses in these 
cases was handled under 31 USC. 5 3528. The case with the most 
detailed discussion is B-215380 et al., July 23,1984. 

Informally known as the Certifying Officers’ Relief Act, 31 U.S.C. 
§ 3528(b) establishes a mechanism for the administrative relief of 
certifying officers governed by 31 USC. 9 3528(a). There are two 
standards for relief. The Comptroller General may relieve a certifying 
officer from liability for an illegal, improper, or incorrect payment 
upon determining that- 

(1) the certification was based on official records and the certifying 
offker did not know, and by reasonable diligence and inquiry could 
not have discovered, the actual facts; or 

(2) the obligation was incurred in good faith, the payment Was not 
specifically prohibited by statute, and. the United States received value 
for the payment. 

Under either standard, relief may be denied if the agency fails to 
diligently pursue collection action against the recipient of the 
improper payment. 31 U.S.C. § 3528(b)(2). 

Unlike the physical loss relief statutes previously discussed, 31 USC. 

$3528(b) does not require administrative determinations by the 
agency as a prerequisite to relief. The determinations under section 
3528(b) are made by the Comptroller General. Also, the relief 
standards under section 3528(b) are stated in the alternative; relief 
may be granted if either of the two standards can be established. It 
makes no difference whether the improper payment is discovered by 
GAO or the agency concemed:B-137435-O.M., October 14,1958. 
Relief is discretionary (the statute says “may relieve”), akhough no 
case has been discovered in which a certifying officer who met either 
of the standards was not relieved. 

There is no special form of request under 31 U.S.C. 5 3528(b). ‘Relief 
may be requested by the agency on behalf of the certifying officer, or 
directly by the certifying officer. See, e.&, 31 Comp. Gen. 653 (1952) 
for an example of the latter. Relief requests must present suffkient 

page 9.82 GAO/OGC.92-1.3 Appropriations la%‘-Vol. ff 



information to permit GAO to make one of the required findings. E.g., 
B-191900, JuIy21,1978. 

One of the objectives of 31 U.S.C. 5 3528(b) was to reduce the volume 
of private relief legislation recommended on behalf of certiig 
officers. The legislative history of the statute indicates that an agency 
should seek relief from GAO before considering relief legislation. As to 
those “less meritorious cases” in which relief may be denied, relief 
legislation remains an available option. 30 Comp. Gen. 298 (1951). 

The first relief standard, 31 USC. § 3528(b)(l)(A), relates essentially 
to the certification of incorrect facts, and permits relief if the 
certification was based on official records and if the certifying officer 
did not know, and could not reasonably have learned, the actual facts. 
GAO has never attempted to formulate a general rule as to what acts 
may support relief from the certification of incorrect facts. Rather, the 
approach is as stated in 55 Comp. Gen. 297,299-300 (1975): 

“[W]e have sought to apply the relief provisions by considering the practical 
conditions and procedures under which certifications of fact are made. Consequently, 
the diligence to be required of a certifying officer before requests for relief under the 
act will be considered favorably is a matter of degree dependent upon the practical 
conditions prevailing at the time of certilication, the sufficiency of the administrative 
procedures protecting the interest of the Government, and the apparency of the 
error.” 

For example, Social Security Administration certifying officers who 
certii large numbers of awards each month may, apart from obvious 
errors, rely on the award documents presented for certification. 
B-119248-O.M.,April14,1954. 

In B-237419, December 5, 1989, relief was granted to a Forest 
Service certifying officer who certified the refund of a timber 
purchaser’s cash bond deposit without knowing that the refund had 
already been made. The ce$&ing officer had followed proper 
procedures by checking to see if the money had been refunded, but 
did not discover the prior payment because it had not been properly 
recorded. Also, the agency was pursuing collection efforts against the 
payee. 

Another case in which relief was granted under subsection (b)(l)(A) 
is B-246415, July 28, 1992. A certifying officer paid a contract invoice 
to a financing institution to which payments had been assigned under 
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the Assignment of Claims Act without discovering that the contract 
fide contained a prior assignment. The contracting officer had 
erroneously acknowledged the second assignment when he should 
have either rejected it or invalidated the first one. The agency 
remained liable to the first assignee and was unable to recover the 
improper payment from the second. The certifying officer had 
checked the contract file, and neither agency procedures nor 
reasonable diligence required her to keep looking once she found 
what appeared on its face to be a properly acknowledged assignment. 
The case also illustrates how an agency (the Panama Canal 
Commission in this case) should respond to a loss-by reviewing its 
procedures to determine if they can be improved, within reason, to 
prevent recurrence. In this instance, the agency began requiring that 
contract files include a “milestone” log, and that assignments be 
tabbed in the file and reviewed prior to acknowledgment. 

As a general rule, a certifying officer may not escape liability for 
losses resulting from improper certification merely by stating either 
that he was not in a position to determine that each item on a voucher 
was correctly stated, or that he must depend on the correctness of the 
computations of hi subordinates. A certifying officer who relies upon 
statements and computations of subordinates must assume 
responsibility for the correctness of their statements and 
computations, unless it can be shown that neither the certifying 
officer nor his or her subordinates, in the reasonable exercise of care 
and diligence, could have known the true facts. 55 Comp. Gen. 297, 
299 (1975); 26 Comp. Gen. 578 (1947); 20 Comp. Gen. 182 (1940). 

In 49 Comp. Gen. 486 (1970), a certifying officer asked if he would be 
held accountable where his own agency would not tell him exactly 
what he was being asked to certify. The agency took the position that 
the expenses in question were confidential and could be disclosed 
only to those with a need to know, which did not include the certii 
officer. GAO disagreed. The situation would be different if the agency 
were operating under “unvouchered expenditure” authority such as 
31 U.S.C. 5 3526(e)(2). Under that type of authority, a certifying 
officer who is not informed of the object or purpose of the 
expenditure is not accountable for its legality. 24 Comp. Gen. 544 
(1945). In the case at hand, however, the agency had no such 
authority. Therefore, the certifying officer would not be protected 
against liability if he certified a voucher without knowing what it 
represented. As GAO pointed out several years later, any other answer 
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Chapter 9 
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would defeat the purpose of the certification requirement, which is to 
protect the United States against lllegsl or erroneous payments. 55 
Comp. Gen. 297,299 (1975). Except for statutorily authorized 
unvouchered expenditures, “1 don’t know and they wouldn’t tell me” 
cannot be sufiicient. 

The second relief standard, 31 USC. § 3528(b)(l)(B), contains three 
elements, all of which must be satisfied-obligation incurred in good 
faith, payment not specifically prohibited, United States received 
value for the payment. If a certifying officer qualifies for relief under 
this standard, it becomes irrelevant whether he or she could also have 
qualiiied under the first standard. This is particularly useful because, 
ln many cases, what would constitute reasonable diligence and inquiry 
for purposes of the first standard is far from clear. 

There is no simple formula for determining good faith. One authority 
attempts to define the term ss follows: 

“Good faith is an intangible and abstract quality with no technical meaning or 

statutory defu\ition, and it encompasses, among other things, an honest belief, the 

absence of malice and the absence of design to defraud. Honesty of intention, and 

freedom from knowledge of ciwnstances which ought to put the holder upon 
inquiry.” 

Black’s Law Dictionary 693 (6th ed. 1990). An important factor in 
evaluating good faith for purposes of 31 USC. 5 3528 is whether the 
certifying officer had, or reasonably should have had, doubt regarding 
the propriety of the payment and, if so, what he or she did about it. 
Whether the certifying officer reasonably should have been in doubt 
depends on a weighing of all surrounding facts and circumstances and 
cannot be resolved by any “hard and fast rule.” 70 Comp. Gen. 723, 
726 (1991). In many cases; good faith is found simply by the absence 
of any evidence to the contrary. Id. 

At one time, the failure to obtain an advance decision from GAO on 
matters considered doubtful was viewed as an impediment to 
establishing good faith. &, 14 Comp. Gen. 578,583 (1935). 
Depending on the circumstances, following the advice or instructions 
of some administrative official in lieu of seeking an advance decision 
may not constitute “reasonable inquiry” under the fust relief standard 
of 31 U.S.C. 5 3528.31 Comp. Gen. 653 (1952). However, it has 
become increasingly recognized that consulting agency counsel is a 
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relevant factor in demonstrating good faith under the second 
standard. B-191900, July 21,1978; B-127160,April3,1961. 

To understand the second element- “no law specifically prohibited 
the payment”-it is helpful to note the language of the original 1941 
enactment, which was “the payment was not contrary to any statutory 
provision specifically prohibiting payments of the character involved” 
(55 Stat. 875-76). This means statutes which expressly prohibit 
payments for specific items or services. 70 Comp. Gen. 723, 726 
(1991); B-191900, July 21,1978. An example would be 40 U.S.C. 5 34, 
which prohibits the rental of space in the District of Columbia without 
specific authority. 46 Comp. Gen. 135 (1966).p9 Other examples are 
31 U.S.C. § 1348(a) (telephones in private residences) and 44 USC. 

!j 3702 (newspaper advertisements). 

Under thii interpretation, the phrase “no law specifically prohibited 
the payment” is not the same as the more general “payment 
prohibited by law.” It does not include violations of general fEeal 
statutes such as the Antideficiency Act (31 U.S.C. F, 1341) or the 
general purpose statute (31 U.S.C. § 1301(a)). B-142871-O;M., 
September 15,1961.3O 

The third element, value received, normally implies the receipt of 
goods or services with a readily determinable dollar value. Q, 
B-241879, April 26,199l (automatic data processing equipment 
maintenance contract extended without proper delegation of 
procurement authority, services were performed). However, in 
appropriate circumstances, an intangible item may constitute value 
received where the payment in question has achieved a desired 
program result. B-191900, July 21,1978; B-127160,April3,1961. 

28~~ougb the statute is no longer constmed as prohibiting the rental of shoe-tM0 conference 
facilities, it is still an example of a sf#cific prohibition as contemplated by 31 USC. 5 3628. 

300necase, B-222048, February 10,1987, implyingthatan AntideaeieneyActviolation W 
preclude relief under 31 U.S.C. $3528(b)(l)(B), is inconsistent with the weight of authority as 
discua¶ed in the text. 
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3. Disbursing Officers 

a. Standards of Liability and 
Relief 

As with certifying officers, the responsibilities and accountabiity of 
disbursing officers are mandated by statute. A disbursing officer in the 
executive branch must (1) disburse money only in accordance with 
vouchers certified by the head of the spending agency or an 
authorized certifying officer, and (2) examine the vouchers to the 
extent necessary to determine that they are (a) in proper form, 
(b) certified and approved, and (c) correctly computed on the basis of 
the facts certified. The disbursing officer is accountable for these 
functions, except that accountability for the correctness of 
computations lies with the certiig officer. 31 USC. 5 3325(a).3’ 
Disbursing officers render their accounts quarterly. 31 U.S.C. 

5 3522(a)(l). 

The administrative relief provision for disbursing officers is 31 USC. 
$3527(c), enacted in 1955 (69 Stat. 687). The Comptroller General is 
authorized to relieve present or former disbursing officers from 
liability for deficiencies in their accounts resulting from illegal, 
improper, or incorrect payments, upon determining that the payment 
was not the result of bad faith or lack of reasonable care by the 
disbursing officer. The determination may be made by the agency and 
concurred in by GAO, or it may be made by GAO on its own initiative. 
As in the case of certifying officers, relief may be dented if the agency 
concerned fails to diligently pursue collection action against the 
recipient of the improper payment. 

The statute further provides that the grantiig of relief under section 
3527(c) does not affect the liability or authorize the relief of the 
beneficiary or recipient of the improper payment, nor does it diminiih 
the government’s duty to pursue collection action against the 
beneficiary or recipient. 31 U.S.C. § 3527(d)(2). 

In contrast with the certiig officer relief statute, 31 U.S.C. § 3527(c) 
is not limited to the executive branch. Q, B-200108/B-198558, 
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January 23,198l (judicial branch). Within the executive branch, it 
applies to military and civilian agencies ahke.3z Thus, the relief 
authority of 31 USC. § 3527(c) is not limited only to those disbursing 
officers whose duties are prescribed by 31 U.S.C. g 3325(a). 

The relief statute contemplates the consideration of individual cases 
and does not authorize the blanket relief of unknown disbursing 
officers for unknown amounts. B-165743, May 11,1973. 

Once it is determined that there has been an improper payment for 
which a disbursing offrcer is accountable, and that relief is desired, 
the primary issue is whether the payment was or was not the result of 
bad faith or lack of reasonable care on the part of the disbursing 
officer. “Bad faith” is difficult to define with any precision. It is 
somewhere between negligence and actual dishonesty, and closer to 
the latter. One authority gives us the following: 

“The opposite of ‘good faith,’ generally implying or involving actual or constructive 

fraud, or a design to miskad or deceive another, or a neglect or refusal to fultidl some 

duty or some contractual obligation, not prompted by an honest mistake as to one’s 

rights or duties, but by some interested or sinister motive. Term ‘bad faith’ is not 

simply bad judgment or negligence, but rather it implies the conscious doing of a 

wrong because of dishonest purpose or moral obliquity; _” 

Black’s Law Dictionary 139 (6th ed. 1990). Bad faith cases tend to be 
relatively uncommon. Far more common are cases involving the 
reasonable care standard. This standard-whether the disbursing 
officer exercised reasonable care under the circumstances-is the 
legal definition of negligence, and is the same standard applied in 
physical loss cases. 65 Comp. Gen. 858,861-62 (1986); 54 Comp. 
Gen. 112 (1974). 

The determination of whether a payment was or was not the result of 
bad faith or lack of due care must be made on the basis of the facts 
and circumstances surrounding the particular payment in question. A 
high error rate in the disbursing office involved does not automatically 
establish lack of due care in the making of a particuhu payment, nor 
does a low error rate and a record of an exemplary operation 
automatically establish due care. B-141038-O.M., November 17, 

32A~art from the absence of any limiting language in the statute itself, this is clear from 
references to Defense Department input in the le@ladve bisbxy. S. Rep. No. 1,85,84tb Gong., 
lstSes.% 3(1955);H.R.Rep.No.996,84thCong., ktSess.3(1955). 
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1959; B-136027-O.M., June 13,1958. The continued existence of an 
“inherently dangerous” procedure, however, does indicate lack of due 
care on the part of the responsible disbursing officer. B-162629-O.M., 
November 9,1967. 

It is difficult, if not impossible, to state hard and fast rules applicable 
inflexibly to ah cases involving relief under the provisions of 31 U.S.C. 
§ 3527(c). What may be considered good faith and the exercise of due 
care in one set of circumstances may not be so considered in another. 
However, it may be stated generally that GAO will grant relief where 
(1) the agency has made proper efforts to collect from the recipient of 
the improper payment, (2) the agency has determined that the 
payment was not the result of bad faith or lack of due care on the part 
of the disbursing officer, and (3) no evidence to the contrary is 
available. Also, relief may be granted without the administrative 
determination where due care and the absence of bad faith are evident 
from the facts. 

Actual negligence which contributes to an improper payment will, of 
course, preclude the granting of relief. For example, making a 
payment on the basis of documents which have been obviously 
altered, without first seeking clarification, is not the exercise of due 
care. B-233276, October 31, 1989, aff’d upon reconsideration, 
B-233276, June 20,199O; B-138593-O.M., February 18,1959; 
B-135910-O.M., July 14,1958. Siilarly, relief was denied in the 
following cases: 

l Disbursing officer made duplicate payments on voucher schedule 
covering payments alreadymade. Disbursing officer had requested 
guidance on new procedures, and “duplicate” schedule with 
instructions had been sent to her in response to that request, with a 
cover letter clearly stating that the schedule covered payments 
previously made. The payment could only have been due to lack of 
due care. B-142051, March 22,196O. 

l Disbursing officer continued to pay New Mexico gasoline tax after 
State Attorney General and Judge Advocate General had both 
concluded that the United States was not liable for the tax. Although 
the disbursing officer was aware of the rulings, he claimed that he had 
not received specific instructions to stop paying. B-13581 1, May 29, 
1959. 
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* Disbursing officer reimbursed imprest fund on the basis of fictitious 
requisitions not supported by dealers’ invoices or delivery slips. 
B-137723-O.M., December 10, 1958. 

As with physical losses, failure to follow applicable regulations is 
genera& regarded as negligence, and if an improper payment is 
attributable to that failure, relief will be denied. 54 Comp. Gen. 112, 
116 (1974); 44 Comp. Gen. 160 (1964). Compliance with regulations 
will help establish due care, but the mere fact of compliance with 
regulations which are clearly insufficient may not always satisfy the 
standard. B-192558, December 7, 1978. 

The concept of proximate cause is also applicable, and relief is 
appropriate where any negligence that may have existed was not the 
proximate cause of the improper payment. In one case, for example, 
local operating procedures at a military installation were found 
inadequate because they permitted personal checks to be cashed 
without checking identification cards. However, since the cashiers 
checked ID cards on their own initiative, and did so in the case for 
which relief was sought, the inadequacy could not have contributed to 
the loss B-221415, March 26,1986. For other examples, see 
B-227436, July2,1987, andB-217663, July 16,1985. 

The essence of negligence is the existence of a duty to exercise 
reasonable care in a particular situation and the violation of that duty. 
InB-188744,July 16,1977,aBureauofIndianAffairsdisbursing 
officer erroneously made a payment to the wrong heir. Unknown to 
hi, the probate and title determinations on which he had based the 
payment had been reopened and revised. Under established 
procedures, the disbursing officer was neither required nor expected 
to verify inheritance determinations. Since the verification was not 
within the scope of his duty, and was not something anyone in his 
position would reasonably be expected to do, there was no lack of due 
care. See also B-137223-O.M., January l&1960. Thus, negligence 
will generally not be imputed to a disbursing officer where payment is 
made on the basis of facts of record upon which the disbursing officer 
is or reasonably can be expected to rely, even though such facts are 
subsequently found to be erroneous. This assumes that there is 
nothing on the face of the documents presented to the disbursing 
offrcer which should reasonably have alerted him or her that 
something appeared to be wrong. 
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A disbursing officer is accountable for payments made by his or her 
subordinates. However, relief may be granted under 31 U.S.C. 
§ 3527(c) if the improper payment was not the result of bad faith or 
lack of due care attributable to the disbursing officer personally. 
B-14103%O.M., November 17,1959. Where the actual disbursement 
is made by a subordinate, relief for the supervisory disbursing officer 
requires a showing that the disbursing officer exercised adequate 
supervision. Adequate supervision in this context means that the 
disbursing officer (1) maintained an adequate system of controls and 
procedures to avoid errors, and (2) took appropriate steps to ensure 
that the system was effective and was being followed at the time of the 
payment in question. Q, 62 Comp. Gen. 476,480 (1983). A relief 
request must contain sufficient information to enable an independent 
evaluation. B-235037, September l&1989. 

GAO has not attempted to define the elements of an adequate 
supervisory system. There can in fact be no fmed formula, as the 
system will vary based on such factors as the size of the disbursing 
operation and the types of payments or transactions involved. 
Nevertheless, several elements which commonly appear h-r good 
systems can be identified (although no single case lists them as such): 

(1) Compliance with agency regulations. For example, a military 
disbursing office will need to ensure compliance with any pertinent 
directives of the Defense Department, the partiCular military 
department involved, and the parent command. 

(2) Locally developed instructions (often called standard operating 
procedures or SOPS) tailored to the needs of the particular disbursing 
office. Relief requests should include copies of any relevant SOPS. 
White SOPS are extremely helpful, the lack of a written SOP will not in 
and of itself cause a system to “flunk” the relief standard. Q& 
B-215226, April 16,1985. 

(3) Training. This includes both initial training for new personnel and 
periodic refresher training, again tailored to the needs of the 
particular office. Training in this context does not necessarily mean 
formal classroom training, but may be in the form of on-the-job 
training and may include such devices as reading fries which are 
circulated periodically and especially when pertinent changes occur. 
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(4) Periodic review or inspection by the supervisor. The forms this 
may take will vary with the size and nature of the operation. 

The adequacy of a supervisory system is not, nor could it realistically 
be, measured against a zero-error standard. Many cases have made 
the point that a skiUfuUy executed crhniial scheme can occasionally 
outwit an adequate and well-supervised system. Q., B-241880, 
August 14, 1991; B-202911, June 29, 1981. Similarly, humanerror 
will occur even in the most carefully established and supervised 
system. The best system cannot be expected to eliminate or detect 
every clerical error by a subordinate. E.g., B-224961, September 8, 

- 1987; B-212336, August 8,1983. 

The cases also recognize that, in a large operation, the supervisory 
disbursing officer cannot reasonably be expected to personally review 
every check that is issued or every cash payment that is made. E&, 
B-215734, November 5,1984 (check cashed with fraudulent 
endorsement); B-194877, July 12, 1979 (amounts of two payments 
inadvertently switched, resulting in overpayment to one payee); 
B-187180, September 21,1976 (wrong amounts inserted on checks). 
Thus, it is possible for a supervisor to be relieved for an error by a 
subordinate which, if attributable to the disbursing officer personally, 
would have resulted in the denial of relief. We previously cited several 
cases denying relief for payments made on the basis of obviously 
altered documents. These were cases in which the disbursing officer 
saw or should have seen the documents. Relief has been granted for 
similar losses occurring in otherwise adequate systems under which 
the supervisor was not required to see, and in fact did not see, the 
altered document. B-141038-O.M., November 17,1959. 

Where the subordinate who made the payment is also an accountable 
offrcer (a cashier, for example), the standard for relieving the 
subordinate is whether the individual complied with established 
procedures and whether anything occurred which should reasonably 
have made the individual suspicious that something was wrong. &., 
B-233997.3, November 25,199l; B-241880, August 14,199l. 
Depending on the particular facts, in cases involving two disbursing 
officers accountable for a payment, one a supervisor and the other a 
subordinate, it is possible for relief to be granted to both, denied to 
both, or granted to one and denied to the other. Examples of cases 
applying the above standards in which relief was granted to the 
supervisor but not the subordinate are B-231503, June 28,1988 
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(cashier failed to observe annotations on voucher), and B-214436, 
April 6,1984 (agency declined to seek relief for subordinate who had 
failed to follow established procedures). 

In our coverage of physical loss cases, we emphasized the importance 
of statements by the accountable officer. The principle applies equally 
in improper payment cases. The existence of adequate controls and 
procedures is usually documented, but this is not always the case, and 
the passage of time may make it ‘impossible to locate a copy of the 
specific version of the SOPS in effect at the time of the payment. Also, 
testimony of the accountable officer(s) and other involved persons is 
often the only way of establishing how the controls and procedures 
were being implemented at the tie of the payment. While the 
disbursing officer’s own statement is obviously not disinterested and 
cannot be regarded as conclusive, it is always given appropriate 
weight and, as with unexplained loss cases, has often been enough to 
tip the balance in favor of relief where the record contains no 
controverting evidence or where documentary evidence is no longer 
available. Examples are B-234962, September 28, 1989; B-215226, 
April 16,1985; B-217637, March 18,1985; B-216726, Jamrary 9, 
1985; B-215833, December 21,1984; andB-212603 et al., 
December 12,1984. 

Finally, a disbursing offrcer has the same statutory right as a 
certifying officer to obtain an advance decision from the Comptroller 
General. 31 USC. 5 3529. Obviously, if the decision is to serve the 
purpose of protecting the disbursing officer, the request must include 
the facts which gave rise to the doubt. 20 Comp. Gen. 759 (1941). 
Following adminiiative advice in lieu of seeking a GAO decision may, 
depending on the circumstances, bear upon the issue of whether the 
disbursing officer exercised due care. Q, 49 Comp. Gen. 38 
(1969). We previously noted that consulting agency counsel will help 
a certiing officer establish good faith. There is no reason why it 
should not equally help a disbursing officer establish good faith and 
due care, although it may not be enough if the advice received flies in 
the face of contrary information in the hands of the disbursing officer. 
E&., 65 Comp. Gen. 858 (1986), aff+d upon reconsideration, 
B-2171 14.5, June 8,199O. Whichever course of action is chosen, the 
disbursing officer faced with a doubtful payment needs to do. 
something. The road to relief will be very difficult if a disbursing 
officer who is admittedly in doubt proceeds to make the payment 



without consulting either GAO or appropriate agency officials. See 23 
Comp. Gen. 578 (1944). 

- 

b. Some Specific Applications The federal government disburses money in an immense variety of 
situations-payments to employees (salary, allowances, awards), 
payments to contractors, payments under assistance programs, 
payments to various claimants, etc. Every situation in which proper 
payments can be made presents the potential for improper payments, 
resulting from such things as fraud, government error, or the 
misapplication of legal authority or limitations. To illustrate some of 
the situations that may arise, we present here a selection of improper 
payments for which relief has been sought under 31 U.S.C. 9 3527(c). 
In each case, the relief question was approached by applying the 
principles and standards discussed in Section D.3.a. 

In view of the differences in disbursement systems between the 
military departments and the civilian agencies, a large proportion of 
the cases involve military disbursing officers, and several would be 
certifying officer cases if they occurred in civilian agencies. A few of 
the situations can arise only in the military departments. 

(1) Fraudulent travel claims 

Cases under this heading range from single payments to massive 
schemes. They involve two distiict situations-fraudulently obtained 
travel advances and payments based on fraudulent travel vouchers. 

In B-240654, February 6, 1991, an imposter, using falsified travel 
orders and a phony military identification card, obtained travel 
advances at six Air Force bases totaIling nearly $74,000. The Air 
Force was able to identify the imposter and he was arrested, but 
committed suicide before trial. In another case, an individual stole an 
identification card from an athletic locker at the Pentagon and used it 
to obtain travel advances at several Army installations. The fraud was 
successful because the thief bore a sufficient resemblance to the 
card’s owner. B-217440/B-21 7440.2, April 16, 1985; B-217440, 
February 13, 1985. The losses in these cases were attributed to 
skihfully executed criminal activities. Other cases involvhrg 
fraudulently obtained travel advances include B-246371, June 23, 
1992; B-234962, September 28,1989; B-221395, March 26,1986; 
and B-210648, March 15, 1984. 
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The Second group of cases is similar except that the fraudulent 
document is a travel voucher rather than a travel order. Several 
related cases involve a conspiracy carried out over several years by 
employees of the Army Corps of Engineers. Basically, the employees 
presented vouchers based on fraudulent lodging receipts, often 
provided by friends or relatives. The scheme eluded detection for 
several years until it was discovered that the providers of the receipts, 
who had “verified” the accuracy of the receipts to the Corps, were 
themselves participants in the fraud. The disbursing officer in one 
district was relieved in part, but relief was denied for payments made 
after he had received information putting hi on notice of the 
possibility of fraud. 65 Comp. Gen. 858 (1986). In another district, 
the disbursing officer stopped making payments immediately upon 
being advised of the Investigation, and was relieved in full 
B-217114.2, February3, 1988. 

A simpler situation is B-215737, November 5,1984, in which an 
individual presented to an Army cashier a travel voucher which had 
been issued to someone else. Relief was granted to the Finance and 
Accounting Officer, but denied to the cashier because she failed to 
compare the name on the presenter’s identification card with the 
(different) name on the voucher. Some additional fraudulent travel 
voucher cases are B-229274, January 15,1988; B-222915, 
September 16,1987; B-213824, July 13, 1987; and B-224832, July 2, 
1987. 

(2) Other cash payments fraudulently obtained 

It may be noted, somewhat cynically, that if there is a way to obtain 
cash from the federal government, someone will try to do it 
fraudulently. In some cases, losses can be prevented by the exercise 
of due care. In 68 Comp. Gen. 3’71(1989), for example, an individuaI 
deposited two “Greenback Money Drafts” in the patients’ account at a 
VA hospital. These are drafts, resembling checks, which the issuing 
bank provides to various public places. A person with an account in 
the issuing bank can sign one of the forms and cash it elsewhere. The 
back of the form explicitly states, “You must calI [the issuing bank] 
before cashing,” so that the bank can verify the existence of the 
account and the sufficiency of funds. In this instance, the cashier 
accepted the drafts without caUing the issuing bank, the patient 
withdrew the funds shortly thereafter, and it was subsequently 
discovered that the drafts had been fraudulently negotiated. Relief was 
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denied because of the cashier’s negligent failure to follow the explicit 
printed instructions. 

In another case, relief was denied to a cashier who made a cash 
payment to a courier without requiring any identification. The courier 
turned out to be an imposter. B-l 78953, August 2, 1973. 

In many cases, due care will not prevent the loss, and relief is granted. 
Ilhrstrative cases involving miscellaneous military cash payments, 
similar to the travel advance cases noted above, are B-245127, 
September 18, 1991 (transient/reaccession payment); B-226174, 
June 18, 1987 (casual payment); B-215226, April 16, 1985 (special 
reenlistment bonus); and B-209717.2, July 1,1983 (military pay 
voucher with separation orders). Relief was denied to a cashier in 
another casual payment case, B-227209, August 5, 1987, for 
neglecting to spot inconsistencies on the face of the voucher. 

(3) Military separation vouchers 

The cases under this heading involve overpayments on military 
separation vouchers attributable to government error rather than 
fraud on the part of the recipient. In each case, the supervisory 
disbursing officer was relieved, illustrating the previously noted 
proposition that even a well-established and carefully supervised 
system of controls and procedures cannot be expected to totally 
eliminate human error. 

In B-230842, April 13,1988, and B-227412, July 2, 1987, a cashier 
made an overpayment by using the amount from the wrong block on 
the voucher. In B-228946, January 15,1988, the cashier failed to 
clear a previous transaction from her adding machine. In ah three 
cases, the agency sought relief for the supervisor while holding the 
cashier liable. Siiar cases are B-222685, June 20, 1986; B-221453, 
June 18,1986; and B-212293, November 21,1983. Relief has been 
granted to the cashier in cases where the cashier followed applicable 
procedures and the error was attributable to someone else. Q, 
B-226614, May 6, 1987; B-221471, January 7,1986. 

(4) Assignment of contract payments 

Under the Assignment of Claims Act, 31 U.S.C. § 3727 and 41 U.S.C. 
g 15, when a contractor assigns future contract payments to a 
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financing institution (assignee), the assignee must file written notice 
of the assignment and a copy of the assignment with the pertinent 
disbursing officer. Once this is done, the government’s obligation is to 
make future payments to the assignee, and payments made directly to 
the contractor are erroneous. 

In B-213720, October 2, 1984, an assignment under an Army Corps of 
Engineers contract was properly filed with the disbursing officer, who 
acknowledged receipt but neglected to retain a copy. Also, a copy was 
inexplicably not placed in the contract file. A few months later, an 
invoice was submitted clearly stating that payment should be made to 
the assignee bank. A voucher examiner functioning as a certifying 
officer failed to make appropriate inquiry to confirm the existence of 
the assignment, and instead followed the advice of the purchasing 
agent to pay the contractor. The disbursing officer then made 
payment to~the contractor, notwithstanding the information on the 
face of the invoice indicating the existence of an assignment. Since the 
Army voucher examiner was not a statutory certifying officer, primary 
liability remained with the disbursing officer. Given the disbursing 
officer’s failme to retain a copy of the assignment and to verify the 
proper payee, relief was denied. 

ln other cases in which a military finance and accounting officer is 
responsible for both certifying and disbursing functions, relief has 
been granted where the errors are solely those of subordinates and 
there is no lack of due care attributable to the disbursing officer 
personally. B-216246, May 22, 1985 (voucher exa.miner/certifylng 
officer failed to follow standard operating procedures, nothing on face 
of voucher to suggest existence of assignment); B-214273, 
December 11, 1984 (unknown clerk had misfiled notice of 
assignment, office processed over 3,000 vouchers a month and could 
pre-audit only on random basis). 

(5) Improper purpose/payment beyond scope of legal authority 

Most improper purpose and similar cases will be certifying officer 
cases. Those that involve disbursing officers are either military cases 
or disbursements by imprest fund cashiers. The point to remember is 
that relief is governed by the standards of 31 U.S.C. 5 3527(c), and the 
fact that a payment is unauthorized does not automatically hidkate 

lack of due care. 
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Several imprest fund cashiers have been relieved where the vouchers 
were proper on their face and included approvals by appropriate 
agency off&Is, including a contracting officer. B-221940, October 7, 
1987 (refreshments at seminar); B-21 1265, June 28,1983 (air 
purifier); B-203553, February 22, 1983 (air purifier). Prior approvals 
of similar purchases may also be relevant in establishing due care. 61 
Comp. Gen. 634,637 (1982). Note that the purchase in each case was 
not plainly illegal. (Refreshments may be authorized under the 
Government Employees Training Act and air purifiers are authorized 
in some situations.) 

In B-217668, September 12,1986, relief was denied to an Army 
Finance and Accounting Officer who purchased beer for troops 
engaged in a joint military exercise. While the beer could have been 
purchased with nonappropriated funds (or-dare we suggest-paid for 
by the individuals who drank it), it is not an appropriate use of the 
taxpayers’ money. The decision recognized that relief might 
nevertheless be possible if the standards for relief of a supervisor 
under 31 USC. 5 3527(c) were met, but the record did not contain 
sufficient information to enable an independent judgment. 

4. Check Lmses 

a. Check Cashing Operations Check cashing by disbursing officers is governed by 31 USC. 5 3342. 
Subsection (a) authorizes disbursing officers to: 

“(1) cash and negotiate negotiable instruments payable in United States currency or 
currency of a foreign country; 

‘(2) exchange United States currency, coins, and negotiable instruments and 
currency, coins, and negotiable instruments of foreign countries; and 

“(3) cash checks drawn on the Treamy to accommodate United States citizens in a 
foreign country [only if presented by a payee who is a United States citizen and 
satisfactory local banking facilities are not avakblel.” 

Transactions under subsections (a)(l) and (a)(2) are authorized for 
official purposes or to accommodate certain classes of persons, 
including government personnel, hospitalized veterans, contrqztors 
working on government projects, and authorized nongovernment 
agencies operating with government agencies. 3 1 USC. $5 3342(b). 
These are sometimes called “accommodation transactions.” The 
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sMUte applies to legislative branch (and presumably judicial branch) 
agencies as well as executive branch agencies. 64 Comp. Gen. 152 
(1984). The Treasury Department is authorized to issue implementing 
regulations and may delegate that authority to other agencies. 31 
USC. 5 3342(d). 

Of particular relevance here are 31 U.S.C. $5 3342(c)(2) and (c)(3): 

“(2) The head of an agency having jurisdiction over a disbursing official may offset, 
within the same fLscai year, a deficiency resulting from a transac tion under subsection 
(a) of this section with a gain from a transaction under subsection (a). A gain in the 
account of a disbursing oftickd not used to offset deficiencies under subsection (a) 
shall be deposited in the Treasury as miscellaneous receipts. 

“(3) Amounts necessary to aust for deficiencies in the account of a disbursing 
ofticial because of transactions under subsection (a) of this section are authorized to 
be appropriated.” 

One important application of the offsetting authority of 31 USC. 
5 3342(c)(2) is losses resulting from certain foreign currency 
exchange transactions, and cases involving this application are noted 
later in this chapter. However, nothing in the statute limits it to 
foreign exchange transactions. The offsetting authority applies by its 
terms to Ua deficiency resultiig from a transaction under subsection 
(a),” and this includes check cashing operations as authorized by 
subsections (a)(l) and (b). 

Decisions rendered shortly after the statute was enacted applied it to 
uncollectible checks cashed over forged endorsements and explicitly 
recognized the statute as a form of relief. The first such case was 27 
Comp. Gen. 211(1947), stating at 213: 

“Since the cashing of a check is an operation authorized under the act, any loss 
arising out of such transaction properly may be considered as coming within the 
purview of the term ‘any deficiencies’ for which relief is contemplated under the 
act.” 

This holding was followed &I 27 Comp. Gen. 663 (1948). The original 
version of 31 U.S.C. 5 3342, enacted in 1944 (58 Stat. 921), did not 
include the offsetting authority. See B-39771, September 26,1959. It 
was added in 1953 (67 Stat. 62). Thus, the “relief” referred to in 27 
Comp. Gen. 211 and 27 Comp. Gen. 663 was simply the authority to 
use agency appropriations to adjust the deficiencies. Both cases 
involved the Army, which at the time received annual appropriations 
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for this purpose. The Army was thus in a position to invoke the 
statute, and the adjustments had the effect of relieving the disbursing 
officers. 

For the next four decades, the principles established by 27 Comp. 
Gen. 211 saw little use, and check cashing losses during that period 
were mostly treated as improper payments requiring relief under 
whatever authorities were available (31 USC. 5 3527(c) since 1955). 
A 1991 decision to the Air Force, 70 Comp. Gen. 616, changed this 
and, in effect, reverted to the approach of 27 Comp. Gen. 211, now 
augmented by the offsetting authority. After reviewing precedent and 
legislative history, the decision concluded that- 

“section 3342 may be applied to check cashing losses. Thus, an agency may we 
section 3342 to offset losses from cashing uncollectible checks with gains from other 
section 3342(a) activities.” 

Offsetting under section 3342(c)(2) is done on a fiscal-year basis. An 
uncollectible check becomes a deficiency not when it is cashed by the 
disbursing officer, but when it is dishonored and returned to be 
charged to the disbursing officer’s account. If these events occur in 
different fiscal years, the deficiency is chargeable to the latter year. 
B-120737, December 27,1954. If an item is charged as a deficiency in 
one year and collected in a subsequent year, the collection should be 
charged to the fiscal year account in which the collection is made 
regardless of the fiscal year in which the deficiency was charged. Id. 

For checks cashed within the authority of 31 USC. # 3342, following 
the procedures of that statute eliminates the need to pursue relief 
under 31 U.S.C. 5 3527(c). If there is a net gain in an account for a 
given fiscal year, the net gain is deposited in the Treasury as 
miscellaneous receipts, and that ends the matter. If there is a net loss, 
and the agency is able to make an adjustment from an available 
appropriation, the adjustment clears the disbursing officer’s account 
and similarly ends the matter. A net loss resulting from the application 
of 31 U.S.C. # 3342(c) is not an Antideficiency Act violation. 61 Comp. 
Gen. 649 (1982). 

It must be emphasized that 31 U.S.C. 5 3342 does not make an 
agency’s appropriations available for these adjustments. It merely 
authorizes appropriations for that purpose. For disbursing officers 
within the Department of Defense, permanent authority exists to use 
appropriated funds for “losses in the accounts of disbursing officials 
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and agents in accordance with law.” 10 USC. $2781(2). CiviJian 
agencies will need comparable authority which may be in the form of 
permanent legislation, specific appropriations, or specific language in 
a lump-sum appropriation (for example, “including adjustments as 
authorized by 31 U.S.C. $3342”). 

The July 1991 decision made two other very important points. First, 
the offsetting authority of 31 U.S.C. 5 3342 is discretionary. An agency 
is not required to use it, but retains the option of refusing to adjust a 
disbursing officer’s account, in which event the relief avenue of 31 
U.S.C. 5 3527(c) remains available. 

Second, while good faith and due care are prerequisites to relief under 
31 U.S.C. # 3527(c), section 3342 contains no comparable 
requirement. Thus, the use of section 3342 does not require findings 
of good faith and due care. Decisions stating or implying the contrary, 
such as 27 Comp. Gen. 2 11, were modified to that extent. Be that as it 
may, it is undesirable as a matter of policy to use 31 U.S.C. § 3342 to 
relieve a disbursing officer for losses attributable to bad faith or lack 
of due care, and an agency is well within its discretion to decline use 
of those procedures in such cases. 

The discretion to use 31 U.kC. 5 3342 applies only to checks cashed 
within the scope of the statute. Losses resulting from checks cashed 
beyond the scope of that authority (i.e., not for an official purpose or 
for a person not within one of the classes specified in subsection 
3342(b)) may not be offset or adjusted under the authority of section 
3342, but are improper payments for which administrative relief is 
available only under 31 U.S.C. 5 3527(c). 70 Comp. Gen. 420 (1991); 
B-127608-O.M., May 281956. 

The losses under consideration-uncollectible check losses resultii 
from check cashing operations-fall into several distinct but related 
fact patterns. Cases cited below which predate GAO’S July 1991 
decision are all section 3527(c) relief cases resolved under the 
principles and standards previously discussed; all could now be 
resolved under the offset and adjustment authority of 31 U.S.C. § 3342. 

1. Uncollectible personal check. Cases in this category tend to involve 
either of two general situations: 
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b. Duplicate Check Losses 

Thief steals someone else’s personal checks and cashes them in 
conjunction with stolen or fraudulent identification. B-246418, 
February 3,1992; B-240440, March 27,199l; B-212588, August 14, 
1984. 
Thief cashes checks from a fraudulently established checking account 
in the name of some other real or fictitious person. B-229827, 
January 14,1988; B-221415, March 26,1986; B-220737&220981, 
December 10,1985. 

2. Fraudulent endorsement of government check. In this situation, a 
thief steals a legitimately issued government check (paycheck, tax 
refund check, etc.) and cashes it with the aid of stolen or fraudulent 
identification. E.g., B-227436, July 2, 1987; B-216726, January 9, 
1985; and B-214436, April 6,1984. 

3. Fraudulent alteration of amount on government check. If the 
amount is fraudulently raised by the payee, the liability of the 
disbursing ofiicer is the difference between the originai amount and 
the fraudulent amount. B-228859, September 11, 1987. If the amount 
is altered and the check cashed by someone other than the payee, the 
disbursing officer’s liability is the fuII amount of the payment. 
B-221144, April 22,1986. 

The opportunity for fraudulent alteration of amounts naturally 
decreases when the amount is also spelled out in words on the face of 
the check. 62 Comp. Gen. 476,481 (1983). However, spehing the 
amount out in words is not required on government checks, and 
Treasury checks generally do not do so. See I Treasury Financial 
Manual 5 4-5050.45~ (T/L 496). If a disbursing officer is in 
compliance with the TFM and applicable agency regulations, relief will 
not be denied solely because the amount Is not written out in words. 
65 Comp. Gen. 299 (1986); B-209697, November 21,1983. 

4. Postal money order. The authority of 31 U.S.C. § 3342(a)(l) is not 
limited to checks but applies to “negotiable instruments” generaby, 
which Includes postal money orders. Q, B-21 7663, July 16,1985 
(fraudulent alteration of amount); B-213874, September 6, 1984 
(forged endorsement). 

A duplicate check loss, as we use the term here, is a loss resulting 
when (1) a payee cIaims nonreceipt of an orighnd check, (2) the 
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government issues a replacement check, and (3) both checks are 
negotiated. 

Replacement checks are issued under the authority of 31 U.S.C. 
§ 3331. If an original check “is lost, stolen, destroyed in any part, or is 

so defaced that the value to the owner or holder is impaired,” the 
Secretary of the Treasury may issue a replacement check, and may 
delegate that authority to other agencies. 31 U.S.C. $5 3331(b), (f). 
The Secretary has discretionary authority to require an 
indemnification agreement from the owner or holder prior to issuing 
the replacement check. Id. $3331(e). 

The current system for issuing replacement checks, developed by the 
Treasury Department in the mid-1980s, is reflected in 31 C.F.R. Parts 
245 and 248, I Treasury Financial Manual Chapter 4-7000, Andy TFM 
Bulletin No. 83-28 (August 2,1983).“” In brief, upon receipt of a claim 
for loss or nonreceipt of an original check, the spending agency may 
certify a new payment. 31 C.F.R. 5 245.5. In agencies for which 
Treasury disburses, an agency certifying officer certifies the 
replacement check to a Treasury disbursing officer. For agencies 
which do their own disbursing, most notably the mihtary departments, 
the “recertification” is an internal procedure based on agency as weli 
as Treasury regulations. The replacement check, which has a different 
serial number from the original check, is called a “recertified check.” 
Formerly, most replacement checks were “substitute checks” with the 
same serial number as the orlginai check. with the implementation of 
the recertification procedure, Treasury announced that substitute 
checks would generally no longer be available. TFM Builetm No. 
83-28, para. 2.“’ 

The Treasury regulations specify the responsibilities of the payee. If 
the original check shows up before the claimant receives the 
replacement check, the claimant should notify the agency and follow 
the agency’s instructions. 31 C.F.R. § 245.8(a). If the originai check 
shows up after receipt of the replacement check, the claimant is to 
return the original to the issuing agency. “Under no circumstances 

g”Prior approacbe~ had produced complex problem and were unsatisfactory. See-62 Camp. 
Gen. 91 (1982) and GAO report Millions Paid Out in Duplicate and For& Government Checks. 
AFMD-81-68 (October 1, 1981). 
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should both the original and replacement checks be cashed.” Id. 
!$ 245.5(b). 

Payees do not always read Treasury regulations, however, and 
sometimes cash both checks. Since the agency’s obligation is to make 
payment once, cashing both checks results in an erroneous payment 
for which some accountable officer is liable unless relieved. In the 
most common situation, the payee cashes both checks. The fust check 
satisfies the government’s original obligation, and issuing the 
replacement check is an authorized transaction. Thus, the loss occurs 
“when the second check is wrongfully presented and paid. (The actual 
sequence in which the payee negotiates the original check and the 
replacement check is immaterial.)” 62 Comp. Gen. 91,94 (1982). 
Depending on the agency and the nature of the error, the proper relief 
statute will be either 31 USC. 5 3525 (certifying officer) or 31 u.s;c. 
$3527(c) (disbursing officer). For the military departments, even 
though they may employ a “recertification” procedure, the proper 
statute is section 3527(c). 66 Comp. Gen. 192, 194 (1957). 

GAO’s first relief decision under the recertification procedure was 65 
Comp. Gen. 511 (1986). Relief for a duplicate check loss is granted if 
(1) the accountable officer followed applicable regulations and 
procedures, (2) there is no indication of bad faith, and (3) the agency 
has pursued or is pursuing adequate collection action to recover the 
overpayment. fi. at 812. Thii is essentially the same standard that had 
been applied under the former “substitute check” system. E&, 65 
Comp. Gen. 812, 813 (1986); 62 Comp. Gen. 91, 97 (1982).Afew 
more recent cases applying this standard are 70 Comp. Gen. 295 
(1991) (Navy); B-237343, January 23, 1991 (Army); and B-232773, 
January 12,1989 (Defense Logistics Agency). Of course, relief cannot 
be granted until a loss actually occurs. 70 Comp. Gen; 9, 12 (1990); 
66 Comp. Gen. 192,194 (1987). The documentation required to 
support a relief request in a duplicate check case is spelled out in 
B-221720, May 8, 1986, and includes such things as copies of both 
checks, the claim of nonreceipt, the agency’s stop payment request, 

Treasury’s debit voucher, and documentation of collection efforts. 

If the disbursing officer is a supervisor and the duplicate check is 
actually issued by a subordinate, both are accountable officers for 
purposes of liability and relief. 62 Comp. Gen. 476,479-50 (1983); 
B-213471 et al., January 24,1984; B-212576 Gal., December 2, 
1983. The relief standards are those set forth in Section D.3.a of this 
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chapter for improper payments generally. As with other relief 
situations, lack of due care, failure to follow established procedures 
for example, will not preclude relief if it was not the proximate cause 
of the loss. 70 Comp. Gen. 298 (1991); B-225932, March 27, 1987. 

Treasury regulations encourage, but do not require, the agency to 
obtain a signed statement from the claimant before issuing or 
certifying a replacement check. I TFM 5 4-7060.20a. If the agency’s 
own regulations require the statement, failure to obtain it will 
generally be regarded as lack of due care. Relief is granted or denied 
based on application of the proximate cause concept. 70 Comp. Gen. 
298 (1991); B-225932, March 27, 1987. If the statement is obtained 
but turns out to be a misrepresentation, it is not the accountable 
officer’s fault. B-247062, June 9,1992. In 70 Comp. Gen. 9 (1990), 
GAO advised the Navy that it could waive its own requirement for 
claimant statements where a box containing over 4,600 checkswas 
lost en route to the Philippines, and obtaining individual statements 
prior to issuing replacement checks would have caused undue delay 
and hardship. 

GAO has expressed concern over issuing replacement checks 
prematurely, that is, without giving the original check a reasonable 
time to arrive. While the timllg is essentially a matter of agency 
discretion, it is also a factor which may bear upon the issue of due 
care. 63 Comp. Gen. 337 (1984). Timing should include risk 
assessment. Thus, a shorter waiting period may be appropriate where 
the payee has a continuing relationship with the agency and 
recoupment by offset is therefore presumably easier. I TFM 
$4-7060.20e; B-2261 16, February 20,1987. As a general 
proposition, GAO will not question a waiting period of at least 3 
working days. 63 Comp.~ Gen. 337; I TFM § 4-7060.20a. For checks 
mailed prior to the actual payment date, the 3-day period may include 
mailiig days. B-230658, June 14, 1988. A waiting period of less than 
3 days needs to be specificallyjustiied. See B-215433/B-215515, 
July 2,1984. A good example is B-24636TFebruary 3,1992~@ayee 
who was in Virginia could not have received original check 
inadvertently mailed to Florida). 

It is possible, although the cases are (and should be) rare, for 
duplicate check losses to occur with checks issued to a bank under 
direct deposit procedures. Recoupment efforts should be directed 
against the bank which made the error, leaving it to the bank to then 
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recover from the individual depositor as an independent transaction. 
B-215431/B-215432, January 2, 1985. Related decisions arising from 
the same set of losses are B-215432.3, August 22, 1991 (finally 
granting relief upon documentation of collection efforts), and 
B-215432 Sal., July 6, 1984. 

An agency’s internal controls and procedures form an important line 
of defense against duplicate check losses. One agency, for example, 
will issue a recertified check prior to obtaining the status of the 
original check only if the employee has sufficient funds in his orher 
retirement account to cover a potential loss, and requires specific 
clearances upon termination of employment. These procedures, GAO 

commented, “will better safeguard federal funds.” B-232615, 
September 28, 1988. Agencies should also develop guidelines for 
dealing with persons requesting several replacement checks within a 
relatively short time period. Three replacement check requests within 
an 1 l-month period, for example, should trigger some concern. 
B-221398, September 19, 1986. Guidelines may include such things 
as counselllng employees to take advantage of direct deposit 
procedures and delaying recertification until the status of the original 
check has been determined. The exact content of any such guidelines 
is up to the agency. B-217947/B-226384, March 27,1987; B-220500, 
September 12, 1986. Indemnification agreements may be desirable in 
some circumstances, even where not required. See 66 Comp. Gen. 
192, 194-95 (1987). Chargeback data receivedfrom Treasury should 
be processed and forwarded to the pertinent finance office as 
promptly as possible. B-226316%, April 9, 1987. 

Cases occasionally present variations on the factual theme, but the 
basic relief approach is the same. IQ., B-226769, July 29,1987 
(agency issued replacement for wrong check); B-195396, October 1, 
1979 (agency inadvertently issued two replacement checks). 

In our coverage of physical losses, we discussed the dollar amount 
GAO has established, currently $3,000, below which agencies may 
grant relief without the need for GAO involvement. In October 1991, 
GAO started extending the limit selectively to certain CategOrieS of 
improper payments, one of which is duplicate check losses. For 
duplicate check losses not exceeding $3,000, agencies may grant or 
deny relief admlllstratively, without the need for GAO concurrence, in 
accordance with applicable statutes, regulations, and GAO decisions. 
B-243749, October 22, 1991 (civilian); B-244972, October 22, 1991 
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(military).95 Section C.2 of this chapter contains more detail on how 
the $3,000 limit operates. 

In the cases cited and discussed thus far, it was the payee who 
negotiated both checks. Where the original check is fraudulently 
negotiated by someone else, the situation is a bit different. Here, the 
replacement check rather than the original check satisfies the 
government’s obligation to the payee, and the loss results from 
negotiating the original check. 66 Comp. Gen. 192, 194 (1987). More 
precisely, the loss results from payment on the original check since 
there is nothing improper or incorrect in issuing it. Id. If forgery is 
established, Treasury will seek to recover from the bank which 
negotiated the check. See B-232772, October 17, 1989. 

c. Errors in Check Issuance 
Process 

The October 1991 decisions just cited authorizing administrative 
resolution of duplicate check losses not exceeding $3,000 extended 
the authorization to another category of erroneous payments-those 
resulting from “mechanical and/or clerical errors during the check 
issuance process.” Thus, agencies may grant or deny relief for losses 
in this category within the monetary ceiling, as with duplicate check 
losses, in accordance with applicable statutes, regulations, and GAO 

decisions. B-243749, October 22,199l (civilian); B-244972, 
October 22,199l (military). The relief standards are the same as 
those previously discussed for other types of improper or erroneous 
payments. 

Cases under this heading may result from any type of check 
payment-salary payments, payments to contractors, benefit 
payments, etc.-and include a variety of fact patterns. A few cases 
involving erroneous tax refund checks will illustrate. In each case, the 
disbursing officer was a director of one of Treasury’s regional 
fmancial centers (formerly called disbursing centers), a supervisory 
official. In B-241098/8-241137, December 27,1990, the printing 
system rejected two checks and automatically produced substitutes; 
the printing operator failed to remove and void the original checks; 
the originals and substitutes were issued and cashed by the payees. In 
B-187180, September 21,1976, a keypunching error transposed two 
numerals, resulting ln issuance of a check for $718 instead of the 

Page 9.107 G*O/OW-92.13 Appmpriations Law -Vol. II 



Chapter 9 
Liability and Relief of Accountable Oilkern 

correct amount of $178. In B-235037, September 18, 1989, an 
overpayment WAS made due to an error during the “typing operation 
and proof reading process.” Relief was granted in the first two cases 
by applying the standards for relieving a supervisor; in the third, it 
was denied because the request contained neither a description of 
relevant controls and procedures nor statements by the individuals 
concerned. 

One more tax refund case illustrates the immutable law that anything 
that can happen wili happen. A tax refund check intended for John 
and Ruth Puncsak of San Francisco was drawn payable to “J. and R. 
Puncsak,” and erroneously sent to Joe and Rose Puncsak, also of San 
Francisco, who were not entitled to a refund but instead owed money 
to the Internal Revenue Service. The check was cashed, Joe and Rose 
claiming that they endorsed the check but then lost it. GAO advised the 
IRS to raise a charge against the account of the responsible 
accountable officer. B-112491, April 17, 1953. (Since this case 
predated the enactment of 31 U.S.C. 5 3527(c), there was no way to 
consider administrative relief.) 

As B-241098/B-241 137 demonstrates, most mechanical errors are not 
purely mechanical, but involve human error as well, such as failure to 
spot the error during a verification process. Also, many of these cases 
involve the issuance of duplicate checks, the difference between these 
and the previously discussed duplicate check losses being that these 
losses do not result from a claim of nonreceipt but from the 
simultaneous issuance of duplicate checks attributable to government 
error. Similar cases involving other types of payments are B-239371, 
June 13,199O; B-239094, June 13,199O; B-237082 Cal., May 8, 
1990; B-235044 et, March 20, 1990; and B-235036, October 17, 
1989. Some factual variations follow: 

l Machine that stuffs checks into envelopes was misaligned, obscuring 
the names and addresses. Treasury decided to shred the original 
checks and reissue them. One of the originals was inadvertently 
delivered rather than shredded, causing a duplicate payment. 
B-245586, November 12, 1991. 

l Due to mechanical failme, a check~prlntlng machine failed to advance 
a voucher schedule and a second check was issued to a person with 
the same name but different middle initial than the correct payee. A 
clerk failed to notice the error during verification. In view of the 
volume of work at the disbursing center, the error was viewed as the 
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type that will occasionally escape even in a well-established and 
carefully supervised system. B-195106, July 12, 1979. 

* Malfunction of feed mechanism on printing machine caused one check 
to skip, printing the inscription on the next check. The first check was 
replaced without noticing the duplicate; both checks were issued. 
Relief was granted on the same basis as in B-195106. B-212431, 
November 21, 1983. 

“Clerical error” means human error without contributing mechanical 
malfunction. Relief standards remain the same. The cases noted in the 
following groupings, as with the last three tax refund cases cited 
above, are intended to illustrate factual variations. 

1. Payment of wrong amount. The person preparing a check for a 
military separation voucher misread a dollar sign as the number “8,” 
and printed a check for $899 instead of the correct amount of $99. 
B-238863, July 11,199l. A voucher examiner preparing a partial 
payment to a contractor erroneously used the total amount due on the 
contract instead of the amount of the partial payment. B-227410, 
August 18,1987. 

2. Payment to wrong person. A clerk consolidating two contract 
payment vouchers in a single check payable to a credit union 
erroneously listed only one account number, causing an overpayment 
to one contractor and necessitating a replacement check to the other. 
B-238802, December 31, 1990. Further examples are B-234197, 
March 15,1989 (misreading of documents resulted in payment to 
subcontractor instead of prime contractor); B-229126, November 3, 
1987 (keypunch error generated payment to wrong contractor); 
B-212336, August 8,1983 (voluntary child support allotment paid to 
wrong person due to error in assignment of organization code); 
B-192109, June 3, 1981 (check issued to wrong person with slightly 
different name than correct payee); B-194877, July 12, 1979 
(amounts of two checks inadvertently switched). 

3. Duplicate payment. Treasury Financial Center was issuing 
replacements for a batch of mutilated checks. One mutilated check 
became separated from the rest and was erroneously released along 
with its replacement. A computer operator had failed to verify each 
replacement check against the corresponding mutilated check. 
Because controls were in place which would have prevented the error 
had they been followed, and considering the large volume of work at 
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the disbursing center, relief was granted to the disbursing officer, the 
center’s director. (The computer operator is not an accountable 
officer.) B-231551, September 12, 1988. 

Most duplicate payments are recovered, but many either are not or 
involve the expense of collection action or litigation. Especially in the 
area of payments to contractors, duplicate payment losses can involve 
large amounts. GAO surveyed a number of agencies in the mid-1980s, 
and emphasized the importance of adequate internal controls. E.g., 
General Services Administration Needs to Improve its Internal 7 
Controls to Prevent Duplicate Payments, GAO/AFMD-85-70 (August 20, 
1985); Strengthening Inter nal Controls Would Help the Department 
of Justice Reduce Duplicate Payments, GAOIAFMD-85-72 (August 20, 
1985). A case involving a duplicate oavment to a contractor in which 
reliefwas granted on the bask of adequate controls is B-241019.2, 
February 7,1992. 

5. Statute of Limitations The accounts of accountable officers must be settled by GAO within 
three years “after the date the Comptroller General receives the 
account.” 31 USC. § 3526(c)(l). Once this 3-year period has expired, 
no charges may be raised against the account except for losses due to 
fraud or criminal action on the part of the accountable officer. Id. 
5 3526(c)(2). Enacted in 1947 (61 Stat. lOl), this legislation - 
effectively operates as a limitation on establishing an accountable 
officer’s liability for improper expenditures. As the Defense 
Department pointed out in recommending the legislation, a time 
limitation is desirable because passage of time diminishes the chances 
of recovering from the payee or recipient, leaving the liability solely 
with the accountable officer. S. Rep. No. 99,SOth Cong., 1st Sess. 
(1947), reprinted in 1947 U.S. Code Cong. Serv. 1075.1077-78. 

Unlike other statutes of limitations which merely affect the remedy 
(for example, by barring the commencement of legal proceedings), 31 
USC. 5 3526(c) completely eliminates the debt. B-181466, 
November 19,1974 (non-decision letter). Once an account has been 
settled, it cannot be reopened (except for fraud or crimllallty, as 
noted above), and the authority to grant or deny relief no longer 
exists. Thus, an accountable officer can escape liability for an 
improper expenditure if the government does not raise a charge 
against the account within the 3-year period. Q, 62 Comp. Gen. 
498 (1983); B-223372, December 4, 1989; B-198451.2, 
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September 15, 1982. Once an accountable officer’s liability has been 
timely established, section 3526(c) does not limit the government’s 
recovery from that officer. 31 U.S.C. 9: 3526(c)(4)(B). 

The statute of limitations of 31 USC. 5 3526(c) applies only to 
improper payments and not to physical losses or deficiencies. 60 
Comp. Gen. 674 (1981). An accountable officer’s liability for a 
physical loss or deficiency is wholly independent of anyone’s “raisiig 
a charge” against that officer’s account. 

The original version of 31 USC. 5 3526(c) was enacted at a tie when 
all accounts were physically trsnsmitted to GAO for settlement, GAO 

reviewed every piece of paper, and then issued a certificate of 
settlement to the accountable officer, “disallowing” credit for 
questionable items. As a result of changes in audit methods, thii is no 
longer done. Rather, accounts are now retaimed by the various 
agencies, and an account is regarded as settled by operation of law at 
the end of the 3-year period except for unresolved items. GAO Policy 
and Procedures Manual for Guidance of Federal Agencies, title 7, 
5 8.7. 

To reflect these changes in audit procedures, the date a “substantiahy 
complete” account is in the hands of the agency and available for 
audit is now generally considered as the point from which the 3-year 
period begins to run. F&, B-181466, July lo,1974 (non-decision 
letter). Assuming that supporting documents are available at the end 
of the time period covered by an accountable officer’s statement of 
accountability, this will usually mean the date on which that statement 
of accountability is certified. 7 GAO-PPM 5 8.7. There are situations, 
however, in which the 3-year period does not begin to run until some 
later date. Where a loss is due to fraud, the period begins when the 
loss is discovered and reported to appropriate agency officials. 
B-239802, April 3,199l; B-239122, February 21,199l. Where an 
agency has no way of knowing that an improper payment has 
occurred until it receives a debit voucher from the Treasury 
Department (duplicate check losses, for example), the 3-year period 
begins to run when the agency receives the debit voucher. B-226393, 
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April 29, 1988. If the date of receipt cannot be determined, the date of 
the debit voucher is used. Id.SLi 

. 
If an irregularity has not been resolved by the agency within two years 
from the time the statute of limitations begins to run, the irregularity 
should at that time be reported to GAO. This may be in the form of a 
relief request or a copy of the agency’s irregularity report. This is 
designed to provide adequate time to consider a relief request or to 
otherwise prevent expiration of the statute of limitations where 
necessary. 7 GAO-PPM 9: 8.4.C. See also, e.g., 62 Comp. Gen. 476, 
480 (1983); B-227538, July 8, 1987; B-217741, October 15, 1985. Of 
course, nothing prevents an agency from seeking relief sooner if 
appropriate. 

As noted above, the 3-year limitation does not apply to losses 
attributable to fraud or other criminal action by the accountable 
officer. 31 U.S.C. 5 3526(c)(2). It is automatically suspended during 
war. Id. 5 3526(c)(3). And it may be suspended by the Comptroller 
General with respect to a specific item to get additional evidence or 
explanation necessary to settle an account. &l. $3526(g). This may 
be in the form of a timely Notice of Exception (B-226176, May 26, 
1987), or other written notification (B-239592, August 23, 1991; 
B-239140, July 12, 1991). The mere submission of a relief request 
within the 3-year period, however, is not enough. 62 Comp. Gen. 91, 
98 (1982); B-220689, September 24, 1986. 

Finally, 31 u&c. 5 3526(c) deals solely with the liability of an 
accountable officer. It has no effect on the liability of the payee or 
recipient of an Improper payment. It does not establish a limitation on 
recoveries against the improper payee or recipient, nor does it affect 
the agency’s obligation to pursue collection action against the payee 
or recipient. 31 U.S.C. 5 3526(c)(4)(A); Arnold v. United States, 404 
F.2d 953 (Ct. Cl. 1968); B-205587, June 1, 1982. 

s%ior decisions had not been entirely clear on precisely which date to use. Q, B-330689. 
September 24,192X (date ofdebit voucher); B-213874, September %I984 (inclusion in 
Statement of accountability). B-Z6393 established the propositions stated in the text and 
madikd prior decisions accordingly. 
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E. Other Relief 
Statutes 

The relief statutes discussed thus far-31 U.S.C. $5 3527(a), (b), (c), 
and 352%are the ones most commonly encountered and will cover 
the vast majority of cases. Several others exist, however. Our listing 
here is not intended to be complete. 

1. Statutes Requiring The statutes in this group are similar to 31 U.S.C. $5 3527 and 3528 in 
Affirmative Action that they require someone to actually make a relief decision. 

a. United States Claims Court The relief authority of the Claims Court is found in two provisions of 
law: 

“The United States Claims Court shall have jurisdiction to render judgment upon any 
claim by a disbursing officer of the United States or by his administrator or executor 
for relief from responsibility for loss, in line of duty, of Government funds, vouchers, 
records, or other papers in his charge.” 28 U.S.C. § 1496. 

“Whenever the United States Claims Court fids that any loss by a disbursing officer 
of the United States was without his fault or negligence, it shall render a judgment 
setting forth the amount thereof, and the General Accounting Office shall allow the 
officer such amount as a credit in the settlement of his accounts.” 28 U.S.C. 0 2512. 

These provisions, which originated together in legislation enacted in 
1866 (14 Stat. 44), predate ah of the other relief statutes and were 
once the only relief mechanism available apart from private relief 
legislation. The Supreme Court has termed the Ciaims Court 
legislation “a very curious provision” in that it permits a disbursing 
officer to establish a defense to a claim which “the government can 
only establish judicially in some other court.” United States v. Clark, 
96 U.S. (6 Otto) 37,43 (1877). In effect, itauthorizes the Claims 
Court to render a declaratory (as opposed to money) judgment. 
Ralcon, Inc. v. United States, 13 Cl. Ct. 294,300 (1987). Now, in view 
of the comprehensive scheme of administrative relief Congress has 
enacted, the Claims Court statute is rarely used. 

b. Legislative Branch Agencies Since 31 U.S.C. $3728, the primary certiig offker relief statute, 

does not apply to the legislative branch, Congress has enacted 
specific statutes for several legislative branch agencies authorizing or 
requiring the designation of certifying officers, establishing their 
accountability, and authorizing the Comptroller General to grant 
relief. Patterned after 31 U.S.C. 5 3’728, they are: 2 U.S.C. 3 142b 
(Library of Congress); 2 U.S.C. 5 142e (Congressional Budget Office); 
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2 U.S.C. 3: 142f (Office of Technology Assessment); and 44 U.S.C. 5 308 
(Government Printing Office). 

c. Savings Bond Redemption 
Losses 

Losses resulting from the redemption of savings bonds are replaced 
from the fund used to pay claims under the Government Losses in 
Shipment Act. 31 U.S.C. § 3126(a). The statute further provides that 
“an officer or employee of the Department of the Treasury is relieved 
from liability to the United States Govemment.for the loss when the 
Secretary [of the Treasury] decides that the loss did not result from 
the fault or negligence of the officer, or employee.” Relief is 
mandatory if the government does not give the officer or employee 
written notice of his or her liability or potential liability within 10 
years from the date of the erroneous payment. I& 

2. Statutes Providing 
“‘Automatic” Relief 

The statutes in this group either (1) provide that taking a certain 
authorized action which might otherwise be regarded as creating a 
loss will not result in accountable officer liability, or (2) authorize the 
resolution of certain losses in such a manner as not to produce 
liability. 

, 

a. Waiver of Indebtedness Many statutes authorize the government to waive the recovery of 
indebtedness resulting from various overpayments or erroneous 
payments if certain conditions are met. Waiver statutes commonly 
include a provision to the effect that accountable officers will not be 
held liable for any amounts waived. For example, the statutes 
authorizing waiver of overpayments of pay and allowances require 
that full credit be given in the accounts of accountable officers for any 
amounts waived under the statute. 5 U.S.C. 5 5584(d) (civilian 
employees); 10 U.S.C. $ 2774(d) (military personnel); 32 U.S.C. 
§ 716(d) (National Guard). Once waiver is granted, the payment is 
deemed valid and there is no need to consider the question of relief. 
E.g., B-184947, March 21, 1978. This result applies even where relief 
has been denied under the applicable relief statute. B-177841-O.M., 
October 23, 1973. 

Examples of comparable provisions in other waiver statutes are 5 
U.S.C. $8129(c) (overpayments under Federal Employees 
Compensation Act), 38 U.S.C. § 5302(d) (overpayment of veterans’ 
benefits) and 42 U.S.C. 5 404(c) (Social Security Act). 
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b. Compromise of 
Indebtedness 

Under the Federal Claims Collection Act, if a debt claim is 
compromised in accordance with the statute and implementllg 
regulations, no accountable officer will be held liable for the portion 
unrecovered by virtue of the compromise. 31 U.S.C. 5 371 l(d). 

c. Foreign Exchange 
Transactions 

Earlier in this chapter we discussed 31 U.S.C. 5 3342(c), which 
authorizes, with respect to activities authorized under section 
3342(a), losses to be offset against gains on a fiscal-year basis, and 
also authorizes appropriations to make adjustments for net losses. 
Our prior discussion was in the context of check cashing operations. 
Another important use of 31 U.S.C. 5 3342(c) is accounting for certain 
foreign exchange losses. To implement this authority in the foreign 
exchange area, the Treasury Department has issued regulations 
(Treasury Department Circular No. 830 and I Treasury Financial 
Manual Chapter 4-9000) and has established an account entitled 
“Gains and Deficiencies on Exchange Transactions” (I TFM 
9 4-9090.10). As with the check cashing context, the relevant point 
here is that the use of 31 U.S.C. 5 3342(c) accomplishes the necessary 
account adjustment and obviates the need to seek relief for any 
accountable officer. 

One use of the Gains and Deficiencies account ls the adjustment of 
losses due to exchange rate fluctuations. Q, 64 Comp. Gen. 152 
(1984) (restoration of losses in Library of Congress foreign currency 
accounts attributable to currency devaluations); 61 Camp. Gen. 649 
(1982) (determination of proper exchange rate); B-245760, 
January 16, 1992 (devaluation of Laotian currency). However, in 
order to use the Gains and Deficiencies account, losses must result 
from “disbursing officer transactions” of the type authorized by 31 
U.S.C. 5 3342(a). 45 Comp. Gen. 493 (1966). In that case, the 
American Embassy in Cairo had made a payment for certain property 
in Egyptian pounds. The sales agreement was not executed and the 
money was refunded. At the time of the refund, the exchange rate had 
changed and the same amount of Egyptian pounds wasworth less in 
U.S. dollars, resulting ln a loss to the account. GAO agreed with the 
Treasury Department that the loss resulted from an adminlltratlve 
collection and not from a disbursing officer transaction, and should 
therefore be borne by the relevant program appropriation rather than 
the Gains and Deficiencies account. 

GAO has also considered the use of the Gains and Deficiencies account 
in a number of cases involving Vietnamese and Cambodian currency 
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after the American evacuation from those countries in the mid-1970s. 
56 Comp. Gen. 791 (1977), overruled in part by 61 Comp. Gen. 132 
(1981) (piaster currency physically abandoned or left in accounts in 
Vietnam chargeable to Gains and Deficiencies); B-197708, April 8, 
1980 (Vietnamese and Cambodian currency received by Treasury 
from U.S. disbursing officers at exchange rate in effect at time of 
evacuation subsequently became valueless; loss held to be of the type 
contemplated by 31 U.S.C. 5 3342(c)). However, U.S. currency which 
was thought to have been burned but which subsequently turned up in 
the United States had to be treated as a physical loss. 56 Comp. Gen. 
at 793-96. (Relief was granted for this loss under 31 U.S.C. 5 3527(a) 
in B-209978, July 18, 1983.) 

dLeck Forgery Insurance The Check Forgery Insurance Fund is a revolving fund the purpose of 
which is to make replacement payments to payees whose Treasury 
checks have been lost or stolen and cashed over a forged 
endorsement in limited situations. 31 U.S.C. 5 3343. Before the Fund , 
may be used, four conditions must be satisfied: (1) the check is lost or 
stolen without fault of the payee; (2) the check is subsequently 
negotiated over the payee’s forged endorsement; (3) the payee did not 
participate in any part of the proceeds of the check; and (4) recovery 
from the forger or other liable party has been or will be delayed or 
unsuccessful.“r fi. F, 3343(b). Any recoveries are restored to the F’und. 
rd. 5 3343(d). 

A forged endorsement for purposes of the statute has been held to 
include an unauthorized endorsement purported to be made in a 
representative capacity. Strann v. United States, 2 Cl. Ct. 782 (1983) 
‘@laintiff’s attorney endorsed tax refund check without authority). 
The third condition, participation in the proceeds, does not require a 
knowing participation. Koch v. Department of Health, Education, and 
Welfare, 590 F.2d 260 (8th Cir. 1978); Duden v. United States, 467 
F.2d 924 (Ct. Cl. 1972). In=, for example, the plaintiff% former 
husband endorsed her name on a tax refund check and subsequently 
paid her part of the proceeds for support. She had no way of knowing 
that the payment came from those proceeds. While the endorsement 
was held not to be a forgery under the facts involved, the court also 

37To facilitate prosecution, GAO has advocated the enactment of a federal mkdemeanor Law for 
forged Treasury checks. Forgery of U.S. ‘freaswy Check+Federal Misdemeanor Law Needed. 
GAO/GGD-84-6 (November 17, 1983). 
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noted that the plaintiff’s participation in the proceeds would preclude 
recovery from the Check Forgery Insurance Fund. 467 F.2d at 930. 

The bank presenting a check to the Treasury for payment guarantees 
the genuineness of prior endorsements. 31 C.F.R. $ 240.5. Thus, in 
many cases, the government will be able to recover from the 
presenting bank.-&, Olson v. United States, 437 F.2d 981,986-87 
(Ct. Cl. 1971), cert. denied, 404 U.S. 939. 

There is no mention of accountable officers in 31 USC $ 3343. 
However, a payment from the Check Forgery Insurance Fund means 
that only one payment is charged to the appropriations of the agency 
incurring the original obligation, with the effect that no accountable 
officer of that agency incurs any liability. See B-10929, February 1, - 
1972. 

e. Secretary of the Treasury Enacted in 1947 (61 Stat. 730), 31 U.S.C. g 3333 provides that the 
Secretary of the Treasury will not be liable for payments made “in due 
course and without negligence” of checks drawn on the Treasury or a 
depositary, or other obligations guaranteed or assumed by the United 
States, and that the Comptroller General “shall credit” the 
appropriate accounts for such payments. At one time, many duplicate 
check losses were handled under 31 U.S.C. 5 3333. See 62 Comp. Gen. 
91 (1982). It was Treasury’s practice to accumulate the cases and 
submit them in groups, s, B-115388, October 12,1976, and 
B-71585, February 24,1948, with credit being allowed as a matter of 
routine. With the development of Treasury’s previously discussed 
recertification procedure, much of the need to invoke 31 USC. 5 3333 
evaporated. While many of the earlier cases involved an exchange of 
correspondence between Treasury and GAO, nothing in the statute 
requires it, especially since GAO no longer maintains accounts and 
“relief” is mandatory anyway. 

f. Other Statutes There are several other statutes affecting the liability of accountable 
officers in a variety of contexts. A few of them are: 

l 5 U.S.C. 5 8321. Accountable officers are not liable for payments in 
violation of statutes prescribing forfeiture ~of retirement annuities or 
retired pay as long as the payments are made “in due course and 
without fraud, collusion, or gross negligence.” The reason for thls 
statute was to avoid haying to deny relief under 31 USC. 5 3528(b) for 
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payments made in good faith solely because the payments are 
specifically prohibited by law. B-122068, March 18, 1955. 

* 31 U.S.C. § 3521(c). Previously noted, this statute protects 
accountable officers from liability for losses under an authorized 
statistical sampling procedure. 

* 42 U.S.C. 5 659(f). Disbursing officers are not liable for payments 
under garnishment process which is “regular on its face” and in 
compliance with 42 U.S.C. § 659. e 61 Comp. Gen. 229 (1982). 

F. Procedures 

1. Reporting of 
Irregularities 

Agencies are required to document each fiscal irregularity that affects 
the account of an accountable officer, regardless of how it is 
discovered. The report is retained as part of the account records and a 
copy provided~to the accountable officer and, in certain situations, to 
GAO. GAO, Policy and Procedures Manual for Guidance of Federal I 

Agencies, title 7, F, 8.4.B. The contents of the report are set forth in 7 
GAO-PPM § 8.12.A, and include such things as a description of how 
the irregularity occurred and a description of any known procedural 
deficiencies and corrective action. 

The agency’s next job is to attempt to resolve the irregularity, most 
importantly by pursuing collection action against the improper payee 
or recipient where possible. Recovery of the funds of course ends the 
matter. If the funds cannot be recovered and the case is one in which 
the agency may grant relief without GAO involvement, consideration of 
relief is the next step. If the matter is resolved administratively in 
either of these ways, the record should be further documented as 
specified in 7 GAO-PPM 58.12.B (required administrative 
determinations, etc.). There is no need to report resolved 
irregularities to GAO. 

If the irregularity cannot be resolved administratively within two years 
after the date the account is available for audit, and if the loss exceeds 
the monetary limit established for administrative resolution, the 
agency should then submit to GAO either a copy of the updated 
irregularity report or a relief request if appropriate. 7 GAO-PPM 
5 8.4.C. This 2-year guideline is especially important for improper 
payments in view of the 3-year statute of limitations of 31 USC. 
$3526(c). Thus, below-ceiling losses need not be reported to GAO at 
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all; above-ceiling losses~should be reported only if unresolved at the 
end of the Z-year period. Of course, the agency may request relief 
sooner if desired. 

2. Obtaining Relief The GAO official designated to exercise the Comptroller General’s 
authority under the various relief statutes is the Associate General 
Counsel, Accounting and Financial Management Division, Office of 
General Counsel. Relief requests where GAO action is necessary 
should be addressed to GAO'S Office of General Counsel. The request 
may be in simple letter format and should include all items specified 
in 7 GAO-PPM 5 8.12.C. These include a copy of the irregularity 
report, a description of collection actions taken, and any required 
administrative determinations. Of particular importance is a written 
statement by the accountable officer or a notation that the 
accountable officer chooses not to submit a separate statement. Relief 
will be granted or denied in the form of a letter addressed to the 
official who submitted the request. 

In any case in which GAO has denied relief, the agency, or the 
accountable officer through appropriate administrative channels, may 
ask GAO to reconsider. GAO will not hesitate to reverse a decision 
shown to be wrong. Any request for reconsideration should set forth 
the errors which the applicant believes have been made, and should 
include evidence (not mere unsupported allegations) to support the 
basis for relief, for example, that the original denial falled to consider 
certain evidence or to give it appropriate weight or relied too heavily 
on other evidence in the record. Denials of relief are often based not 
so much on the merits of the case but simply on the failure of the 
original request to include sufficient information to enable an 
independent evaluation. Of course, if the agency cannot or ls unwllllng 
to make a required statutory determination, there is nothing GAO can 
do and a request for reconsideration is pointless. 

3. Payments of $100 or 
Less 

In B-161457, July 14,1976, a circular letter to all department and 
agency heads, disbursing and certllg officers, the Comptroller 
General advised as follows: 

‘“[IIn lieu of requesting B decision by the Comptroller General for items of $25 or 
less, disbursing and c&ii officers may hereaRer rely upon mitten advice from an 
agency official designated by the head of each department or agency. A copy of the 
document containing such advice should be attached to the voucher and the propriety 
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of any such payment will be considered conclusive on the General Accounting Office 
in its settlement of the accounts involved.” 

The amount has since been raised to $100. 7 GAO-PPM 5 8.3. This 
does not preclude a certifying or disbursing officer from seeking a 
decision if deemc :i necessary since the entitlement to advance 
decisions is statutory, but it does provide a means for simplifying the 
payment of very small amounts. An accountable officer is not liable 
for a payment made under this authority even if the payment is 
subsequently found to be improper or erroneous. The $100 threshold 
applies equally to questions arising after payment has been made. 
61 Comp. Gen. 646,648 (1982). 

4. Relief vs. Grievance 
Procedures 

Federal employees have the right to organize and to bargain 
collectively with respect to conditions of employment. 5 U.S.C. 5 7102. 
Collective bargaining agreements may include negotiated grievance 
procedures, which may in turn provide for dispute resolution by 
binding arbitration. 4. 3 7122. The Federal Labor RelationsAuthority 
decides questions over an agency’s duty to bargain in good faith 
under 5 U.S.C. F, 7105(a)(2)(E). Agencies have a dutyto bargain in 
good faith to the extent not inconsistent with federal law. Id. 5 7117. 
The FLRA also decides appeals alleging that an arbitrationaward is 
contrary to federal law. Id. $ 7122. 

Since the authority to relieve accountable offricers is provided by 
statute, both GAO and the FLRA have determined that negotiated 
grievance procedures may not be used as a substitute for making the 
relief decision. B-213804, August 13,1985; National Treasury 
Employees Union and Internal Revenue Service, 14 F.L.R.A. 65 (No. 
15,1984). The same result applies to the State Department’s separate 
statutory grievance procedures. 67 Comp. Gen. 457 (1988). 

However, a grievance procedure may encompass an agency head’s 
determination that an accountable officer is negligent, as 
distinguished from the actual relief decision. National Treasury 
Employees Union and Internal Revenue Service, 33 F.L.R.A. 229 (No. 
26, 1988), citing 59 Comp. Gen. 113 (1979) for the proposition that 
GAO’S statutory role does not arise until after the agency head has 
made the requisite determination. 
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G. Collection Action 

1. Against Recipient A person who receives money from the government to which he or she 
is not entitled, however innocently, has no right to keep it. The 
recipient is indebted to the government, and the agency making the 
improper or erroneous payment has a duty to attempt to recover the 
funds, wholly independent of any question of liability or relief of an 
accountable officer. The duty to aggressively pursue collection action 
and the means of doing so are found primarily in the Federal Claims 
Collection Act, 31 USC. ch. 37, subch. II, and the Federal Claims 
Collection Standards, 4 C.F.R. Parts 101-105, the details of which are 
covered elsewhere ln this publication. Indeed, many of the statutes we 
have previously discussed emphasize that the relief process does not 
diminish this duty. Q, 31 U.S.C. $$ 3333(b), 3343(e), 3526(c)(4), 
3527(d)(2). 

Recovery from the improper payee or recipient removes the 
accountable officer’s liability regardless of whether relief has or has 
not been sought because there is no longer any loss. However, merely 
“flagging” the retirement account of an employee who has received 
an overpayment, for possible collection at some unpredictable future 
time, is not enough as it would delay lndefmltely the fmal settlement 
of the account. 31 Comp. Gen. 17 (1951). 

In a sense, the recipient and the unrelieved accountable officer share 
an element of joint liability. The occasional decision has referred to 
thls as “joint and several” liability, but it has been pointed out that 
this is incorrect. u, B-228946, January 15, 1988. Iftwo debtors are 
“jointly and severally” liable, the creditor has the option of collecting 
the full amount from either, with the debtor who pays then having a 
right of contribution against the remaining debtor(s). Certainly no one 
would suggest that someone who has defrauded the government and 
repays the debt has any right of contribution against the accountable 
officer. Also, under joint and several liability, the creditor may seek to 
collect a portion from each debtor. The agency in an accountable 
officer loss has no such option. B-212602, April 5,1984. The agency’s 
first obligation is to seek recovery from the recipient. The recipient of 
an improper payment is liable for the full amount, with any amounts 
collected used to reduce the accountable officer’s liability. I$; 30 
Comp. Gen. 298,300 (1951). See also 62 Comp. Gen. 476,478-79 
(1983); 54 Comp. Gen. 112,114 (1974). 
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SO strong is this duty to seek recovery from the improper payee or 
recipient that the two primary relief statutes for improper payments 
explicitly authorize GAO to deny relief if the agency has failed to 
diligently pursue collection action against the recipient. 31 U.S.C. 
§$3527(c) (disbursing officers), 3528(b)(2) (certifying officers). GAO 
is extremely reluctant to deny relief solely on the basis of inadequate 
collection action because often the failure is attributable to the agency 
rather than the accountable officer. However, it has been done. u, 
B-234815, October 3, 1989 (disbursing officer failed to initiate 
collection action despite repeated advice from agency counsel). 

Adequate collection action means compliance with the Federal Claims 
Collection Act and Standards. 62 Camp. Gen. 476,478-79 (1983); 
B-233870, May 30,1989. A single demand letter is not enough. 62 
Comp. Gen. 91,98 (1982). Resort to the Federal Claims Collection 
Act and Standards includes those collection measures, as and to the 
extent authorized, which result in collection of less than the full 
amount, for example, compromise. A compromise, including one by 
the Justice Department, not only resolves the claim against the 
recipient but operates as well to relieve the accountable officer for 
any amounts unrecovered because of the compromise. 31 USC. 

§ 3711(d); 65 Comp. Gen. 371 (1986). Whether or not the 
accountable offricer is entitled to relief does not affect the compromise 
authority. B-154400-O.M., January 29,1968; B-156846-O.M., 
October 25, 1967. However, 31 USC. § 371 l(d) does not apply to any 
liability which may fall upon one who is not an accountable officer. 
B-235048, April 4,199l. The authority to suspend or terminate 
collection action is also available, but only in accordance with the 
claims collection act and regulations. 67 Comp. Gen. 457,464 
(1988); B-212337, February 17,1984; B-211660, December 15, 
1983. Unlike compromise, the termination of collection action against 
the recipient does not eliminate the accountable officer’s liability for 
any unrecovered balance. 67 Comp. Gen. at 464. 

Adequate collection action also requires referral of the claim to the 
appropriate collection offrce within the agency without undue delay. 
GAO has advised the Army, for example, that a delay of more than 
three months will generally not be regarded as diligent. 65 Comp. 
Gen. 812 (1986). 

While diligent collection action is a necessary element of the relief 
equation, the fact that collection efforts have been unsuccessful, 



Chapter 9 
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however diligent, does not by itself provide the basis for relieving the 
accountable officer. B-141838, February 8, 1960; B114042, 
October 31, 1956. 

2. Against Accountable 
Officer 

If a loss cannot be recovered from the thief or other improper payee 
or recipient, and relief cannot be granted to the accountable officer, 
the accountable officer becomes indebted to the government for the 
amount involved. At that point, it is the agency’s responsibiiity to 
initiate collection action against the accountable officer in accordance 
with the Federal Claims Collection Act and Standards. Q, 
B-177430, October 30,1973. 

If the accountable officer is stiil employed by the government, 
additional statutes come into play. Offset against salary is prescribed 
by 5 U.S.C. 5 5512(a): 

‘The pay of an individwl in arrears to the United States shall be withheld until he has 

accounted for and paid into the Treasury of the United States all sums for which he is 

liable.” 

This statute does not apply to ordinary debtors but only to 
accountable officers. 37 Comp. Gen. 344 (1957); 23 Comp. Gen. 555 
(1944); 26 Op. Att’y Gen. 77 (1906). It haS also been held that the 
provisions of 5 U.S.C. 5 5512(a) are mandatory and cannot be waived. 
64 Comp. Gen. 606 (1985); 39 Comp. Gen. 203 (1959); 19 Comp. 
Gen. 312 (1939). 

The application of 5 U.S.C. 5 5512(a) to certain military accountable 
officers is limited by 37 U.S.C. 5 1007(a), which prohibits withholding 
the pay “of an officer” under section 5512 unless the indebtedness is 
“admitted by the officer or shown by the judgment of a court, or upon 
a special order issued in the discretion of the Secretary concerned.” 
Subsection 1007(a) applies to “officers,” meaning commissioned or 
warrant officers, and not to enlisted personnel or civilian accountable 
offkers. 37 Comp. Gen. 344,348 (1957). The admission may be oral 
or written but, if oral, should be clear and unequivocal and preferably 
witnessed. 42 Comp. Gen. 83 (1962). The discretion to apply 5 U.S.C. 
3 5512(a) exists only in the absence of an admission or court 
judgment. IcJ 

The original version of 5 u.S.C. 5 5512(a), enacted in 1828 (4 Stat. 
246), provided that “no money shah be paid” to the person in arrears 
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until the debt is repaid. Thus, several early decisions exist for the 
somewhat barbaric proposition that the statute requires complete 
stoppage of pay. E.g., 9 Comp. Gen. 272 (1930); 7 Comp. Gen. 4 - 
(1927). While these and similar early decisions have not been 
explicitly overruled, the current view is that the statute will be 
satisfied by withholding in reasonable installments. 64 Comp. Gen. 
606 (1985); B-180957-O.M., September 25,1979. Collection in 
installments is also authorized when operating under 37 USC. 

5 1007(a). 42 Comp. Gen. 83,85 (1962). For employees no longer on 
the payroll, offset under 5 USC. 5 5512(a) has been held to embrace 
collection from retirement funds to the extent authorized. Parker v. 
United States, 187 Ct. Cl. 553,559 (1969); 39 Comp. Gen. 203,206 
(1959). GAO has also approved “flagging” the retirement account of 
an accountable officer still on the payroll. B-2171 14, February 29, 
1988. 

When applying 5 USC. $ 5512(a) or 37 USC. 3: 1007(a), the 
procedures to be followed are those prescribed by 4 C.F.R. $5 102.3 
and 102.4 for administrative offsets under 31 U.S.C. 5 3716. 64 Comp. 
Gen. 142 (1984). 

If pay is withheld under 5 U.S.C. 5 5512(a), the statute provides a 
means to obtain judicial review of the indebtedness. Under 5 U.S.C. 

8 5512(b), GAO is required, upon the request of the individual or his or 
her agent or attorney to immediately report the balance due to the 
Attorney General, and the Attorney General is required within 60 days 
to order suit to be commenced against the individual. This provision 
was part of the original 1828 legislation, several decades prior to 
either the Tucker Act or the establishment of the Court of Claims, at a 
tie when there was no other means available for the accountable 
officer to initiate judicial proceedings. It now exists as one way among 
several. Installment deductions are not required to stop during the 
litigation; if the accountable officer prevails, amounta collected are 
refunded. 64 Comp. Gen. 606, 608 (1985). Sample referrals under 5 
U.S.C. 9 5512(b) are 64 Comp. Gen. 605 (1985); B-217114.7, May 6, 
1991; and B-220492, December 10,1985. 
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H . Restitution, 
Reimbursement, and 
Restoration 

1. Restitution and 
Reimbursement 

In the present context, restitution means the repayment of a loss by 
an accountable officer from personal funds; reimbursement means the 
refunding to an accountable officer of amounts previously paid in 
restitution. Prior to 1955, there was no statutory authority to permit 
the reimbursement of an accountable officer who had made 
restitution to the government for a physical loss. Once an accountable 
officer made restitution (if, for example, the agency required it), the 
decisions held that there was no longer a~deficiency in the account for 
which relief could be considered. 27 Comp. Gen. 404 (1948); 
B-101301, July 19,195l. 

Legislation in 1955 (69 Stat. 626) amended what is now 31 U.S.C. 

§ 3527(a) and 31 USC. 5 3527(b) to expressly authorize 
reimbursement of the accountable officer for any amounts paid in 
restitution, if relief is granted. Accordingly, restitution by the 
accountable officer in physical loss cases is no longer an impediment 
to the granting of relief. Q, B-155149, October 21, 1964; 
B-126362, February 21,1956. The 1955 legislation amended only the 
physical loss relief statutes. There is no comparable reimbursement 
authority in the improper payment relief statutes, 31 U.S.C. $5 3527(c) 
and 3528. B-226393, April 29, 1988; B-223840, November 5,1986; 
B-128557, September 21, 1956. 

An obvious limitation on the reimbursement authority was illustrated 
in B-187021, January 19,1978. An imprest fund cashier sought 
reimbursement, claiming that she had discovered money missii from 
her cash box and replaced it from personal funds. However, by virtue 
of her actions in initially concealing the loss, she was unable to show 
that the loss had in fact ever occurred. Since the loss could not be 
established, reimbursement was denied. Thus, an accountable officer 
should always report a loss before making restitution. 
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2. Restoration Restoration of an account suffering a loss or deficiency-an 
accounting adjustment to restore the shortage with funds from some 
other source-is authorized under two provisions of law, 31 USC. 
$5 3527(d) and 3530. The Comptroller General is required by 31 
U.S.C. 9: 3530(c) to prescribe implementing regulations. These are 
found in title 7 of GAO’s Policy and Procedures Manual for Guidance 
of Federal Agencies, 5 8.14. 

a. Adjustment Incident to 
Granting of Relief 

If relief is granted under either 31 USC. 5 3527(a) or 31 U.S.C. 
§ 3527(c), GAO may authorize restoration of the account. Restoration 
is accomplished by charging either an appropriation specifically 
available for that purpose or, if there is no such appropriation, the 
appropriation or fund available for the accountable function. The 
charge is made to the fiscal year in which the adjustment is made+ and 
not the fiscal year in which the loss occurred. 31 USC. 9: 3627(d). 
Subsection (d) applies only to subsections (a) and (c), and not to. 
subsection (b) (military disbursing officers). However, the military 
departments have separate authority in 10 U.S.C. (i§ 2777(b) and 2781. 
There is no restoration provision in 31 U.S.C. 9: 3528. 

Whenever account adjustment is deemed necessary, the agency 
should include in its relief request a citation (account ‘symbol) to the 
appropriation it proposes to charge. 7 GAO-PPM 9: 8.14.A. In cases 
where agencies are authorized to grant relief without GAO 
involvement, they may also exercise the restoration authority of 31 
USC. 5 3527(d) without GAO Involvement. Id. $ 8.14.C. 

A 1957 decision, 37 Comp. Gen. 224, considered the application of 31 
USC. $3527(d) where one agency is disbursing funds on behalf of 
other agencies. State Department disbursing officers overseas, acting 
under delegations from the Treasury Department, were authorized to 
receive and disburse funds on behalf of other government agencies as 
well as the State Department. If the services were sufficiently 
extensive to warrant reimbursement, State charged the “user” 
agencies. Construing 31 U.S.C. 5 3527(d), the Comptroller General 
held that lossesin such a situation for which relief was granted but 
which could not be related to the functions of any particular agency or 
agencies should be charged to State Department appropriations 
because they were the appropriations available for the acCountable 
function. “This phraseology clearly is intended to mean the 
appropriation of the department or agency to which the expenses of 
carrying on the particular disbursing function are chargeable.” JcJ at 
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226. Such adjustments could then be considered as part of the costs 
of the disbursing function for purposes of determining charges 
assessed against the user agencies and thus distributed to all user 
agencies in the same manner as other costs. Id. Twenty years later, 
GAO reached the same result with respect to losses of United States 
currency incident to the 1975 evacuation from Vietnam. 56 Comp. 
Gen. 791,796-97 (1977). 

b. Other Situations If a loss is due to fault or negligence by an accountable officer, and 
the agency head determines that the loss is uncollectible, the amount 
of the loss may be restored by a charge to the appropriation or fund 
available for the expenses of the accountable function. 31 U.S.C. 
5 3530(a). Uncollectible includes uncollectible from the accountable 
officer. m, B-177910, February 20,1973. As with adjustments 
under 31 U.S.C. 5 3527(d), section 3530(a) requires the loss to be 
charged to the appropriation available for the fiscal year ln which the 
adjustment ls made (appropriation “currently available”). This 
authority applies (1) where relief is denied, or (2) where the agency 
does not seek relief, the uncollectlbility determination being required 
in either event. Representative cases are B-235405, March 19, 1990; 
B-219246, September 9,1985; B-188715, January 31,1978; and 
B-167827, February 4,1975. 

Assuming the statutory conditions are met, adjustments under 31 
USC. F, 3530 are made directly by the agency with no need for specific 
authorization or concurrence from GAO. 7 GAO-PPM § 8.14.D. 
Restoration under section 3530 is merely an accounting adjustment 
and does not affect the accountable officer’s personal liability. 31 
USC. 5 3530(b). Thus, although the adjustment is premised on a 
determination of uncollectibllity, collection efforts should resume if 
warranted by future developments. 

The statutes described above, 31 U.S.C. @ 3527(d) and 3530, will 
cover most situations in which restoration is needed ln that relief ls 
mostly either granted or denied or not sought. There are, however, 
situations in which neither statute applies. For example, a thief 
fraudulently obtained over $10,000 from the patients trust account at 
a VA hospital. He was convicted and ordered to make restitution. The 
restitution order was lied 3 years later, but the VA had by then 
recovered only a small portion of the loss. The VA decided that 
pursuing the thief any further would be fruitless, and it had previously 
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determined that there had been no fault or negligence by the 
accountable officer. 

The VA was faced with a dilemma. Clearly the loss had to be restored 
since the trust account consisted of money belonging to patients, and 
just as clearly VA’s operating appropriations were the only available 
source. The problem was how to get there. Since the 3-year statute of 
liiimtions on account settlement (31 USC. 5 3526(c)) had expired, 
relief could no longer be considered, so 31 USC. 9: 3527(d) could not 
be used. Equally unavailing was 31 USC. 5 3530 since the loss did not 
result from the accountable officer’s fault or negligence. However, 
since the VA had an undisputed obligation as trustee to return the trust 
funds to their rightful owners upon demand, the loss could be viewed 
as an expense of managing the trust fund. The solution therefore was 
to restore funds from the unobligated balance of VA’S operating 
appropriation for the fiscal year in which the loss occurred. 68 Comp. 
Gen. 600 (1989). The authority to make adjustments from the 
unexpended balances of prior years’ appropriations isnow found in 
31 USC. 5 1553(a). Once an account has been closed, generally 5 
fucal years after expiration, 31 U.S.C. 5 1553(b) requires that the 
adjustment be charged, within certain limits, to current 
appropriations. Thus, the aitthority now found in 31 U.S.C. $ 1553 may 
provide an alternative if neither 31 U.S.C. § 3527(d) nor 31 U.S.C. 
5 3530 is available. Of course, if the account to be restored has itself 
been closed pursuant to 31 U.S.C. 55 1552(a) or 1555, restoration is 
no longer possible. 
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Chapter 10 

Federal Assistance: Grants and Cooperative 
Agreements 

A. Introduction The federal government provides assistance in many forms, financial 
and otherwise. Assistance programs are designed to serve a variety of 
purposes. Objectives may include fostering some element of national 
policy, stimulating private sector involvement, or furnishing aid of a 
type or to a class of beneficiaries the private market cannot or is 
unwilling to otherwise accommodate. A broad definition of 
“assistance” in this context is found in 31 U.S.C. 5 6101(3) (Federal 
Program Information Act)- “the transfer of anything of value for a 
public purpose of support or stimulation authorized by [law].” A 
similar definition occurs in 31 U.S.C. 5 6501(l) (Intergovernmental 
Cooperation Act of 1968). 

A federal grant may be defined as a form of assistance authorized by 
statute ln which a federal agency (the grantor) transfers something of 
value to a party (the grantee) usually, but not always, outside of the 
federal government, for a purpose, undertaking, or activity of the 
grantee which the government has chosen to assist, to be carried out 
without substantial involvement on the~part of the federal 
government. The “thing of value” is usually money, but may, 
depending on the program legislation, also include property or 
services.’ The grantee, again depending on the program legislation, 
may be a state or local government, a nonprofit organization, or a 
private individual or business entity. Programs administered by state 
governments comprise the largest category, involving federal outlays 
of over §I 100 billion a year.2 

The 1990 edition (24th ed.) of the Catalog of Federal Domestic 
Assistance, updated as of December 1990: lists 1,183 assistance 
programs administered by 52 federal agencies. To be sure, a large 
number of these are not grant programs since the catalog includes 
loan and loan guarantee programs plus certain types of non-fmancial 
assistance. Nevertheless, it is a safe statement that there are hundreds 

‘The earliest grant programs were land grants. Monetary grants appear M have entered the stage 
in 1379 although they are largely a 20th ce”t”i-y development. Madden, The Constitutional and 
Legal Foundations of Federal Grants, in Federal Grant Law 9 (M. Mason ed. 1982). 

‘H.R. Rep. No. 696,lOk.t Gong., 2d Se%.% 5 (1990) (report of the House Committee 0” 
Government Operations on the Cash Management Improvement Act of 1990). For a s”m”w.ry 
tistihg of federal assistance program for state and local govermenui, cross-referenced to the 
Catalog of Federal Domestic Assistance, seeFederal Aid: Programs Available to State and LamI 
Governments, GAO,ERD-91.93FS(May 1991). 

“The Catalog of Federal Domestic Assistance is published mnw.Sy by the General Services 
Administration and the Office of Management and Budget pwsumt to 31 U.S.C. $6104 and 
OMB Circular No. A-39. 
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of federal grant programs administered by dozens of agencies. Many 
of the programs are governed by detailed legislation and even more 
detailed regulations, and many of the cases, since they hinge on 
specific statutory or regulatory provisions, are not amenable to 
treatment in thii chapter. Nevertheless, it is stii possible to extract a 
number of principles of “grant law” from the perspective of the 
availability and use of appropriated funds. 

B. Grants vs. 
Procurement 
Contracts 

l.NatureofaGrant From the perspective of legal analysis, what precisely is a grant? Not 
too long ago, it was commonplace to discuss the grant relationship in 
contract terms with littie further analysis. Under this approach, the 
acceptance of a grant of federal funds subject to conditions which 
must be met by the grantee creates a contract between the United 
States and the grantee. The need to clearly dkmguish grants from 
procurement contracts, however, haa given rise to an emerging body 
of opinion which attempts to reject the anal~gy.~ Thus far, although 
the contract analogy has not been abandoned, the courts have become 
increasingly cautious in their characterizations, and elements of both 
approaches will be found, depending on the precise issue involved. 

The “grant aa a type of contract” approach evolved from early 
Supreme Court decisions. In what may be the earliest case on the 
issue, the government had made a grant of land to a.state on the 
condition that the state would use the land, or the proceeds from its 
sate, for certain reclamation purposes. The Court stated: 

“It Is not doubted that the Srant by the UnIted Sates to the State upon conditions, and 
the acceptance of the grant by the State, constituted a contract. AU the elements of a 
contract met in the transaction,-competent parties, proper subject-matter, sufficient 
consideration, and consent of minds.” 

*I& Federal Grant Law (M. Mason ed. 1982) at 2. For further -on, see P. Dembling 8 
M. Mason, Ease”!Jale of Grant law Practice, Chapter l(1991). 
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McGee Y. Mathis, 71 U.S. (4 Wall.) 143, 155 (1866). See also United 
States v. Northern Pacific Railway Co., 256 U.S. 51,63-64 (1921). 

Lower courts applied the contract theory in various contexts, often to 
enforce grantee compliance with grant conditions,s to determine 
jurisdiction under the Tucker Act,” or to analyze the nature of the 
government’s obligations under a particular grant statute or 
agreement.r 

GAO followed suit. E.g., 68 Comp. Gen. 609 (1989); 50 Comp. Gen. - 
470 (1970); 42 Comp. Gen. 289,294 (1962); 41 Comp. Gen. 134, 
137 (1961); B-232010, March 23, 1989; B-167790, January 15, 1973. 
In 50 Comp. Gen. 470, for example, a medical teaching facility, 
recipient of a reimbursement-type construction grant under the Public 
Health Service Act, was caught in a cash flow crisis because 
disbursement of grant funds was much less frequent than its 
contractor’s need for progress payments. The question was whether 
the grant could be regarded as a “contract or claim” so the recipient 
could assign future grant proceeds to a bank in return for an interim. 
loan, pursuant to the Assignment of Claims Act. Noting that the 
accepted grant constituted a “valid contract,” and that assignment 
was not prohibited by the program legislation, regulations of the 
grantor agency, or the terms of the grant agreement, GAO concluded 
that assignment under the Assignment of Claims Act was permissible. 

Thus, the researcher will find a body of case law standing for the 
proposition that there are certain contractual aspects to a grant 
relationship. What this does is provide a known body of law which, 
together with the relevant program legislation and regulations, is 

“EC.& United States Y. Frazer, 297 F. Supp. 319,3X&-23 (M.D. Ala. 1968); United Statesv. 
Sumter County School Dist. No. 2,232 F. Supp. 945,950 (E.D.S.C. 1964); United States v. 
County School Sd., 221 F. Supp. 93,99-100 (ED. Va 1963). 

Texas “. United States, 537 F-of SutTok Y. United States, 19 Cl. 
“G, Missouri Health and Medical Or _, Inc. v. United States, 64 1 F.2d 870 (Ct. Cl. 1981); 

Ct. 295 (1990); l‘ent”cQ ex re,. Cabinet for Human Resources v. United States, 16 Cl. Ct. 755, 
762 (1989); RoSersv. Un~owcCt.39, Inc. v. 
United States, 9 Cl. Ct. 85.88-89 (1985). while most of these cases, Missouri Heakh for 
example. use hguage carefully crafted to avoid confusion between a grant agreement and a 
“traditional,” i.e., procurement, contract, the essence of thejurisdictional fiiding is that the 
claim is based on some form of “contract.” 

‘#&, CityofManassas Parkv. United States, 633 F.2d 181 (Ct. Cl. 1980), cert. denied, 449 
U.S. 1035 (claim found to be noncontractual, but agreement referred to aa ‘grant contract” and 
grantor-grantee relationship as “privity of contract”); Arlzonav. United States. 494 F.Zd 1285 
(ct. CL 1974). 
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available to be applied in dete rmining basic rights and obligations. It 
does not have to follow, nor has GAO or, to our knowledge, any court 
suggested, that all of the trappings of a procurement contract 
somehow attach. 

The problem, perhaps, is not so much whether a grant relationship 
can or cannot be said to contain certain “contractual” elements, but in 
failing to recognize that the analogy is a limited one. Clearly, 
proponents of the “grant contract” theory must tread cautiously to 
avoid untenable positions. As we will see in our discussion of the 
Federal Grant and Cooperative Agreement Act, going too far with the 
analogy bred confusion which led the Commission on Government 
Procurement to recommend, and the Congress to enact, legislation to 
attempt to distinguish between the two types of relationship. 

Where all of this will go will be determined in future M@ation. For 
now, in any event, it must be emphasized that whatever one’s views on 
the contractual nature of a grant relationship, a grant and a 
procurement contract are two very different things. 

Take, for example, the issue of consideration. While the typical grant 
agreement may well include sufficient legal consideration from the 
standpoint of supporting a legal obligation, it may be quite different 
from the consideration found in procurement contracts. As we noted 
in our introduction to this chapter, a grant is a form of assistance to a 
designated class of recipients authorized by statute to meet 
recognized needs. Grant needs, by definition, are not needs for goods 
or services required by the federal government itself. The needs are 
those of a nonfederal entity, whether public or private, which the 
Congress has decided to assist as being in the public interest. 

An ilhmtration of where this distinction can lead is 41 Comp. Gen. 134 
(1961). A provision of the Federal Water Pollution Control Act 
authorized grants to states for the construction of sewage treatment 
works, up to a stated percentage of estimated costs, with the grantee 
to pay all remaining costs. Strong demand for limited funds meant 
that grants were frequently awarded for amounts less thsn the 
permissible ceiling. The question wss whether these grants could be 
amended in a subsequent fiscal year to increase the amount to, or at 
least closer to, the statutory ceiling. If a straight “grant equals 
contract” approach had been applied, the answer would have been no, 
unless the government received additional consideration. However, 
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GAO concluded that the amendments were authorized, noting that the 
“consideration” flowing to the government under these grants-m 
sharp contrast with procurement contracts-consisted only of “the 
benefits to accrue to the public and the United States” through use of 
the funds to construct the desired facilities. Id. at 137. - 

In recognition of the essential distinctions between a “grant contract” 
and a “procurement contract,” the Supreme Court has stated: 

“Although we agree that grant agreements had a contractual aspect, the 
program cannot be viewed in the .same manner as a bilateral contract governing a 
discrete tmwaction. . Unlike normal contractual undertaldngs, federal grant 
programs orighate in and remain governed by statutory provisions expressing the 
judgment of Congress concerning desirable public p~licy.‘~ 

Bennett v. Kentucky Department of Education, 470 U.S. 656,669 
(1985). The state in that case had argued that, since the grant was “in 
the nature of a contract,“0 the Court should apply the principle, drawn 
from contract law, that ambiguities in the grant agreement should be 
resolved against the government as the drafting party. Based on the 
analysis summarized in the quoted passage, the Court declined to do 
so, at least in that case. 

Siilarly, the contractual doctrine of “impossibiity of performance” 
has been held inapplicable to a grant. Maryland Department of 
Human Resources v. Department of Health and Human Services, 762 
F.2d 406 (4th Cii. 1985). In that case, the government had imposed a 
zero error standard on states under the Aid to Families with 
Dependent Children program. The state argued that error-free 
administration was impossible. While agreeing with that factual 
proposition, the court nevertheless held that the zero tolerance level 
was permissible under the governing statute and regulations. The 
impossibility of performance doctrine “relates to commercial 
contracts and not to grant in aid programs.” $j. at 409. 

DBennett Y. New Je ,470 U.S. 632,638 (1985), quoting Pennhurst State School and Hosp. v. 
Hi, 17 (1981). 
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A 1971 decision, 51 Comp. Gen. 162, ifhrstrates another disthmtfon. 
In that case, the Comptroller General concluded that an ineligible 
grantee could not be reimbursed for expenditures under quantum 
meruit principles. In the typical grant situation, the grantee’s activities 
are not performed solely for the direct benefit of the government and 
the government does not receive any measurable, tangible benefit in 
the traditional contract sense. 

Still another distinction is the reluctance of the courts to apply the 
“contract implied in fact” concept in the grant context. w, 
Somerville Technical Services v. United States, 640 F.2d 1276 (Ct. Cl. 
198 1). The reasoning in part is that a grant is a sovereign act bmding 
the government only to the extent of its express undertakings, 

In American Hospital Association v. Schweiker, 72 1 F.2d 170 (7th Cir. 
1983), cert. denied, 466 U.S. 958, the court rejected the contention 
that otherwise valid regulations of the Department of Health and 
Human Services impaired contractual rights of grantees under the 
Hill-Burton hospital assistance program. 

‘[Tlhe reiatiowhip between the government and the hospitals here cannot be wholly 
capturqd by the term ‘contract’ and the analysis traditionally associated with that 
tern. The contract analogy thus has OnIy Ihnaed application.” 

Id. at 182-83. FinsKy, the court in United States v. Kensington 
Hospital, 760 F. Supp. 1120 (E.D. Pa. 1991), refused to apply the 
Anti-Kickback Act to government claims for fraud under the Medicare 
and Medicaid programs, fuming that the government’s relationship 
with its grantees under these programs could not be characterized as 
“prime contracts” for purposes of the Act. 

In sum, it seems clear that many of the rules and principles of contract 
law will not be automatically applied to grants. Nevertheless, whether 
one prefers to regard a grant as a type of contract, or “in the nature 
of” a contract, or as a generically different creature, it is equally clear 
that the creation of a grant relationship results in certain legal 
obligations flowing in both directions, enforceable by the application 
of basic contract rules. As the Claims Court has stated: 

‘[A] notice of a federal grant award in return for the grantee’s PerfOm~Ce Of 
services can create cognizable obligations to the extent of the government’s 

undertaldngs therein.” 
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Chapter 10 
Federal Assistance: Grants and Cooperative A9rmnents 

absent some indication of contrary intent, an appropriation could not 
be used to pay grant costs where the grantee’s obligation arose before 
the appropriation implementing the enabling legislation became 
available. 45 Comp. Gen. 515 (1966); 40 Comp. Gen. 615 (1961); 31 
Comp. Gen. 308 (1952); A-71315, February 28, 1936. 

In 56 Comp. Gen. 31, the Comptroller General reviewed the earlier 
decisions and concluded that there was no legal requirement for a 
general rule prohibiting the use of grant funds to pay for costs 
incurred prior to the availability of the apphcable appropriation. 
Rather, the determination should be made on a case-by-case basis. 
Thus, the decision announced: 

“We would prefer to base each decision from now on on the statutmy language, 
legislative history, and particular factors operative in the particular case in question, 
rather than on a general rule.” Id. at 35. - 

In reviewing the earlier decisions, the Comptroller General found that 
each had been correctly decided on its own facts. Thus, retroactive 
funding was prohibited in 40 Comp. Gen. 615 (1961), 31 Comp. Gen. 
308 (1952), and A-71315, February 28, 1936. However, in each of 
those cases, there was some manifestation of an affirmative intent that 
funds be used only for costs incurred subsequent to the 
appropriation. For example, 31 Comp. Gen. 308 concerned grants to 
states under the Federal Civil Defense Act. The committee reports and 
debates on a supplemental appropriation to fund the program 
contained strong indications that Congress did not intend that the 
money be used to retroactively fund expenses incurred by states prior 
to the appropriation. By way of contrast, there were no such 
indications in the situation considered in 56 Comp. Gen. 3 1 (matching 
funds provided to states under the Land and Water Conservation Fund 
Act of 1965). Accordingly, 56 Comp. Gen. 31 did not overrule the 
earlier decisions, but merely modllied them to the extent that GAO 
would no longer purport to apply a “general rule” in this area. 

In determining whether retroactive funding is authorized, relevant 
factors are evidence and clarity of congressional intent, the degree of 
discretion given the grantor agency, and the proximity in time of the 
cost being incurred to the grant award. As in Situation (l), significant 
factors also include the agency’s own regulations and the agency’s 
determination that funding the particular costs in question will further 
the statutory purpose. Accordingly, the authority will be easier to find 
where an agency has broad discretion and favorable legislative 
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legislation pretty much had to mention “grants” explicitly in order to 
confer that authority. 

The Act established standards that agencies are to use in selecting the 
most appropriate funding vehicle-a procurement contract, a grant, 
or a cooperative agreement. The standards are contained in sections 
4,5, and 6 of the Act, 31 U.S.C. $5 6303-6305, summarized below: 

l Procurement contracts. An agency is to use a procurement contract 
when “the principal purpose of the instrument is to acquire (by 
purchase, lease, or barter) property or services for the direct benefit 
or use of the United States Government.” 31 U.S.C. 5 6303. 

* Grant agreements. An agency is to use a grant agreement when “the 
principal purpose of the relationship is to transfer a thing of value 
[money, property, services, etc.] to the . . . recipient to carryout a 
public purpose of support or stimulation authorized by a law of the 
United States instead of acquiring (by purchase, lease, or barter) 
property or services for the direct benefit or use of the United States 
Government,” and “substantial involvement is not expected” between 
the agency and the recipient when carrying out the contemplated 
activity. 31 U.S.C. 5 6304. 

* Cooperative agreements. An agency is to use a cooperative agreement 
when “the principal purpose of the relationship is to transfer a thing 
of value to the. . . recipient to carry out a public purpose of support 
or stimulation authorized by a law of the United States instead of 
acquiring (by purchase, lease, or barter) property or services for the 
direct benefit or use of the United States Government,” and 
“substantial involvement is expected” between the agency and the 
recipient when carrying out the contemplated activity. 31 U.S.C. 

5 6305. 

Under the Act, grants and cooperative agreements are more closely 
related to one another than either is to a procurement contract. The 
essential distiiction between a grant and a cooperative agreement is 
the degree of federal involvement. 

Each agency’s program authority must be analyzed to identify the 
type of relationships authorized, and the circumstances under which 
each authorized relationship can be entered into without regard to the 
presence of specific words such as “grant” in the program legislation. 
Once authority is found, the legal instnnnent (contract, grant, or 
cooperative agreement) that tits the arrangement as contemplated 
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must be used, using the statutory deftitions for guidance as to which 
instrument is appropriate. The Office of Management and Budget is 
authorized to provide guidance on the implementation of the Act. 31 
U.S.C. $6307. OMB published ‘fmal guidance” on August 161978 (43 
Fed. Reg. 36860). 

It is important to note that the Federal Grant and Cooperative 
Agreement Act does not expand an agency’s substantive authority. 
While the Act provides the basis for examining whether an 
arrangement should be a contract, grant, or cooperative agreement, 
determinations of whether an agency has authority to enter into the 
relationship as spelled out in the instrument, whatever its label, must 
be based on the agency’s authorizing or program legislation, not the 
Federal Grant and Cooperative Agreement Act. Unless legislatively 
prohibited, every agency has inherent authority to enter into contracts 
to procure goods or services for its own use, as long as the purpose of 
the procurement is reasonably related to the agency’s mission. 
However, there is no comparable inherent authority to give away the 
government’s money or property, either directly or by the release of 
vested rights, to benefit someone other than the government; this 
must be authorized by Congress. Q, 51 Comp. Gen. 162,165 
(1971). Therefore, the agency’s basic legislation must be studied to 
determine whether an assistance relationship is authorized at all, and 
if so, under what circumstances and conditions. 

Where an agency has authority to enter into both a procurement and 
an assistance relationship to carry out the particular program, it has 
authority to exercise discretion in choosing which relationship to 
form in each particular case, but must use the instrument which suits 
the relationship, as provided in the Act. In this sense, the analysis of 
an agency’s program authority is not really a matter of discretion-the 
statutory authority either is there or is not there, regardless of agency 
preference. The significance of the Federal Grant and Cooperative 
Agreement Act is that it emphasizes the substance of an agency’s 
program authority rather than the particular labels used or not used. 

In this connection, the Senate Committee on Governmental Affairs has 
stated: 

“[The Federal Grant and Cooperative Agreement Act] was never intended to be an 
independent grant of authority to agencies to enter into assistance or contractual 
relationships where no such authority can be found in authorizing legislation. Rather, 
it was and is intended to force agencies to use a legal instrument that, according to 
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the criteria established by the Act, matches the intended and authorized 

relationship-regardless of the terminology used in existing legislation to cbaractetize 

the instrument to be used in the transaction.“‘2 

Further discussion may be found in B-196872-O.M., March 12,198O 
and a GAO report entitled Agencies Need Better Guidance for 
Choosing Among Contracts, Grants, and Cooperative Agreements, 
~~~-81-88, September 4, 1981.13 

The approach used in the Federal Grant and Cooperative Agreement 
Act is ilhrstrated in several decisions. In one case, the Interior 
Department asked whether it could use its appropriation for expenses 
of the American Samoan Judiciary for certain expenses, including 
entertainment and the purchase of motor vehicles. Using the 
guidelines of the Federal Grant and Cooperative Agreement Act; the 
Comptroller General reviewed the relationship between the Interior 
Department and the American Samoan Judiciary and concluded that it 
was essentially a grant relationship. (Congress confiied this 
interpretation by inserting the word “grant” in the next year’s 
appropriation.) Therefore, restrictions such as those relating to 
entertainment and motor vehicles, which would apply to the direct 
expenditure of appropriations by the federal government or through a 
contractor did not apply to expenditures by the grant recipient, absent 
some provision to the contrary in the appropriation, agency 
regulations, or grant agreement. B-196690, March 14,198O. 

In 59 Comp. Gen. 424 (1980), the Environmental Protection Agency’s 
public participation program of providing financial assistance to 
certain intervenors was viewed as essentially a grant relationship 
rather than a contractual one. Accordingly, 31 USC. § 3324 was held 
not to preclude participants from receiving funds in advance of the 
completion of participation, subject to the provision of adequate fiscal 
controls. 

“S. Rep. No. 180,97thcOng., 1st Sess. 4 (1981), reprintedin 1982 U.S. cOdeCong.&Admin. 
News 3,s. While this is not direct legi&tive histmy with respect to the 1977 statute, it is 
nevertheless important as a clear statement from one of the relevaut jurisdiaional commiaees. 

‘%ontroversy over whether the Federal Grant and Cooperative Agreement Act constituted an 
independent source of authority stemmed from an ambiious provision in the original 
enactment. See Pub. L. No. 95.224, B 7(a), 92 Stat. 5. When the statute was moved to Title 31 as 
part of the 1982 recodification of that tide, section 7(a) w’as cm&ted as duplicative. ThW, While 
the proposition discussed in the text remains valid, maw of the authorMe% cite to a provisiyxI 
which is no k,n2er found in the U.S. Code. 
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fn several more recent cases, GAO's analysis of the relationship and of 
relevant legislation and legislative history led it to conclude that a 
contract, rather than a grant or cooperative agreement, was the 
proper instrument. 67 Comp. Gen. 13 (1987), affiied upon 
reconsideration, B-227084.6, December 19, 1988 (operation of 
research and training programs at government facility funded by 
Maritime Administration); 65 Comp. Gen. 605 (1986) (proposed 
study, sponsored by Council on Environmental Quality, of risks and 
benefits of certain pesticides, intended for use by federal regulatory 
agencies); B-222665, July 2,1986 (awards to Indian tribes by Interior 
Department under Indian Self-Determination and Education 
Assistance Act, which contained an express exemption from the 
Federal Grant and Cooperative Agreement Act); B-210655, April 14, 
1983 (funding by Department of Energy of college campus fo- on 
nuclear energy). In 61 Comp. Gen. 428 (1982), however, GAO agreed. 
with the Department of Energy’s use of a cooperative agreement to 
design and construct a “prototype solar parabolic dish/sterling engine 
system module,” finding that the proposals primary purpose was to 
encourage development and early market entry rather than to acquire 
the particular item for its own use, although it would eventually have 
governmental applications. 

These questions are important because procurement contracts are 
subject to a variety of statutory and regulatory requirements which 
may not be generally applicable to assistance transactions. If the type 
of relationship is not determined properly, assistance arrangements 
could be used to evade otherwise applicable legal requirements. 
Conversely, legitimate assistance awards should not be burdened by 
all of the formalities of procurement contracts. 

The analysis required by the Federal Grant and Cooperative 
Agreement Act may also be relevant in determiniig the applicability of 
other laws. See, s, Hammond v. Donovan, 538 F. SUPP. 1106 W.D. 
MO. 1982) hokling that the relationship between the Labor 
Department and a state employment office was a grant, and therefore 
not subject to a statute which required that certain procurement 
contracts contain an affirmative action for veterans provision. 

Another situation that has generated some controversy is the so-called 
“thud party” or “intermediary” situation-where a federal agency 
provides assistance to specified recipients by using an intermediary. 
~gti, it is necessary to examine the agency’s program authority to 
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determine the authorized forms of assistance. The agency’s 
relationship with the intermediary should normally be a procurement 
contract if the intermediary is not itself a member of a class eligible to 
receive assistance from the government. In other words, if an agency 
program contemplates provision of technical advice or services to a 
specified group of recipients, the agency may provide the advice or 
services itself or hire an intermediary to do it for the agency. In that 
case, the proper vehicle to fund the intermediary is a procurement 
contract. The agency is “buying” the services of the intermediary for 
its own purposes, to relieve the agency of the need to provide the 
advice or services with its own staff. 

On the other hand, if the program purpose contemplates support to 
certain types of intermediaries to provide consultation or other 
specified services to third parties, GAO has approved the agency’s 
choice of a grant rather than a contract as the preferred funding 
vehicle. Thus, in 58 Comp. Gen. 786 (1979), GAO found that the 
Department of Commerce’s Office of Minority Business Enterprise 
(now the Minority Business Development Agency) could properly 
award a noncompetitive grant to an intermediary organization to 
provide management and technical assistance to minority business 
firms. Although the point was not detailed in the decision, the agency 
clearly had the requisite program authority to provide grant 
sssistance to the intermediary. 

Sometimes the program legislation is much less clear about the status 
of an intermediary as a grantee. GAO, applied 68 Comp. Gen. 785 in 
another 1979 case, B-194229, September 20,1979, upholding the 
Department of Health, Education, and Welfare’s authority to provide 
grant assistance to an intermediary to in turn provide technical 
assistance to public schools. There, however, it was doubtful that 
HEW had the requisite program authority to deaf with the 
intermediary by grant rather than procurement contract. The decision 
appears to have interpreted the Federal Grant and Cooperative 
Agreement Act as independently enlarging HEW’s program authority. 

While GAO has not explicitly stated that B-194229 was wrongly 
decided, subsequent items, starting with GAO’S amdysis in GGD-81-88 
and B-196872-O.M., previously cited, have cast considerable doubt on 
that decision’s validity. In a 1982 decision, 61 Camp. Gen. 637, the 
Department of Housing and Urban Development awarded a 
cooperative agreement to a nonprofit organization to provide 
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chapter 10 

technical assistance to certain block grant recipients. While HUD'S 
authority to provide technical assistance to the block grant recipients 
was clear, there was no authority to provide assistance to the 
intermediary organization. The essence of the intermediary 
transaction was the acquisition of services for ultimate delivery to 
authorized recipients. Thus, GAO concluded that a procurement 
contract should have been used. The decision largely repudiated 
(although it did not expressly overrule) B-194229. 61 Comp. Gen. at 
641. 

The Senate Committee on Governmental Affairs, in its 1981 report 
mentioned earlier in this discussion, al& addressed the intermediary 
issue and agreed with GAO'S interpretation: 

“The choice of instrument for an intermediary relationship depends solely pn the 
principal federal purpose in the relationship with the intermediary. The fact that the 
product or service produced by the intermediary may benefit another party is 
irrelevant. What is important is whether the federal government’s principal purpose is 
to acquire the intermediary’s services, which may happen to take the form of 
producing a product or carrying out a setice that is then delivered to an assistance’ 
recipient, or if the government’s principal purpose is to assist the internwiky to do 
the same thing. Where the recipient of an award is not receiving assistance from the 
federal agency but is merely used to provide a service to another entity which is 
eligible for assistance, the proper instrument is a procurement contract.” 

S. Rep. No. 180 at 3; 1982 U.S. Code Congo. & Admin. News at 5. 

Most of the cases discussed in the remainder of this chapter are 
expressed in “grant” terms. However, the principles discussed in the 
cases should generally apply to cooperative agreements as well. 

3. Competition for 
Discretionary Grant 
Awards 

Grant programs are either mandatory or discretionary. In a 
mandatory grant program, Congress directs awards to one or more 
classes of prospective recipients who meet specific criteria for 
eligibility, in specified amounts. These grants, sometimes called 
“entitlement” grants, are often awarded on the basis of statutory 
formulas. While the grantor agency may disagree on the application of 
the formula, it has no basis to refuse to make the award altogether. 
City of Los Angeles v. Coleman, 397 F. Supp. 547 (D.D.C. 1975). 
Thus, questions of grantee selection, and hence of competition, do not 
arise. The concept of competition can only apply when the grantor has 
discretion to choose one applicant over another. Therefore, the 
following discussion is limited to discretionary grants. 
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The Federal Grant and Cooperative Agreement Act encourages 
competition in assistance programs where appropriate, in order to 
identify and fund the best possible projects to achieve program 
objectives. 31 U.S.C. 5 6301(3). This, however, is merely a statement 
of purpose, and there are few other legislative pronouncements 
specifying how this objective is to be achieved, certainly nothing 
approaching the detail and specificity of the legislation applicable to 
procurement contracts, such as the Competition in Contracting Act of 
1984. Statutory requirements for competition in grantee selection do 
exist in certain contexts, but they tend to be very general and do not 
specify actual procedures. Examples are 10 U.S.C. 3 2361(a) 
(competitive procedures required for Defense Department research 
grants), and 10 USC. § 2196(i) (ditto for Defense Department 
manufacturing engineering education grants). 

At the request of the Senate Committee on Governmental Affairs, the 
General Accounting Office surveyed the administrators of 355 
discretionary grant programs listed in the Catalog of Federal 
Domestic Assistance, and studied the award processes for 26 of those 
programs, to determine the extent of competition. The 355 programs 
represented about 98,000 awards in fiscal year 1984 to state and local 
governments and other organizations and individuals, amounting to 
about $12 billion. GAO found that nearly 2/3 of the programs 
attempted to solicit applications from ah eligible applicants; public 
interest groups expressed overall satisfaction with agency solicitation 
practices. Over 3/4 of the programs consistently used persons outside 
the program office to provide an independent perspective in 
reviewing applications. Nevertheless, GAO did note some departures 
from the competitive process which did not appear to have been 
subjected to internal review and justification. GAO recommended that 
the President’s Council on Management Improvement (established by 
Executive Order No. 12479, May 24,1984) work with the agencies in 
a governmentwide effort to improve managerial accountability for 
discretionary grant programs. GAO’s report is Discretionary 
Grants-Opportunities to Improve Federal Discretionary Award 
Practices, GAO/HRD-86-108 (September 1986). 

In view of the essential differences between grant.s and procurement 
contracts, GAO has declhled to use its bid protest mechanism, 
prescribed to assure the fairness of awards of contracts, to rule on the 
propriety of individual grant awards-that is, GAO will not consider a 
complaint by a rejected applicant that it should have received the 
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grant rather than the recipient to whom it was actually awarded. 
B-203096, May 20,198l; B-199247,Augus.t 21,198O; B-199147, 
June 24, 1980; B-190092, September 22, 1977. This does not affect 
the Comptroller General’s jurisdiction to render decisions on the 
legality of federal expenditures, however, so GAO can and will render 
decisions on the legality of grant awards in terms of compliance with 
applicable statutes and regulations. 

GAO has adopted a similar position with respect to cooperative 
agreements. GAO will not consider a “protest” against the award of a 
cooperative agreement unless it appears that a conflict of interest 
exists or that the agency is using the cooperative agreement to avoid 
the competitive requirements of the procurement laws (i.e., in 
violation of the Federal Grant and Cooperative Agreement Act) and 
regulations. 64 Comp. Gen. 669 (1985);~61 Camp. Gen. 428 (1982); 
B-216587, October 22, 1984. Again, this refers to review under GAO'S 

“bid protest” jurisdiction and does not affect review under GAO'S 

other available authorities. 

In summary, assuming the proper instrument has been selected, GAO 
will not question funding decisions in discretionary federal assistance 
programs. B-228675, August 31, 1987 (denial of application for 
funding renewal held to be a policy matter wlthln grantor agency’s 
discretion where nothing in program legislation provided otherwise 
and agency had complied with applicable procedural requirements). 
See &o City of Sarasota v. Envi&nentaI Protection Agency, 813 
F.2d 1106 (11th Clr. 1987) (court decllnedjurisdiction over issue 
which it characterized as a~g&nt funding de&on); Massachusetts 
Department of Correction v. Law Enforcement Assistance 
Administration, 605 F.2d 21 (1st Cir. 1979) (court upheld agency’s 
refusal to award grant, finding that procedural deiiciencies, even 
though they amounted to “sloppiness,” were not sufficiently grave as 
to deprive applicant of fair consideration). 

The law in this area is still developing in terms of the kinds of issues 
the courts will look at and the standards and remedies they will apply. 
Trends and case law are discussed in detail ln Richard B. Cappalli, 
Federal Grants and Cooperative Agreements-Law, Policy, &d 
Practice, Chapter 3 (1982). Cappalli sees an emerging “right to fair 
process” at least to the extent of requiring agencies to follow 
applicable procedures (id. at $3:26), although its precise scope and 
parameters await further legislative or judicial defmltion. 
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C. Some Basic 
Concepts 

1. General Rules A number of principles have evolved that are unique to grant law. 
These will be discussed in subsequent sections of this chapter. Many 
cases, however, involve the application of principles of law which are 
not unique to grants. As a general proposition, the fundamental 
principles of appropriations law discussed in preceding chapters 
apply to grants just as they apply to other expenditures. Thii section 
is designed to highlight a few of these areas, each of which is covered 
in detail elsewhere in this publication, and to show how they may 
apply in assistance contexts. 

a. Statutory Construction Established principles of statutory construction apply equally to grant 
legislation. Examples are: 49 Comp. Gen: 411 (1970) (resolution of 
conflicting elements of legislative history); 49 Comp. Gen. 104 (1969) 
(principle that meaning should be given to every word in a statute 
used to construe language in disaster relief assistance legislation); 46 
Comp. Gen. 699 (1967) (use of legislative history to clarify 
reapportionment of unused funds under a formula grant program); 
B-133001, January 30,1979 (construing the term “unexpected 
urgent need” in the Migration and Refugee Assistance Act). 

Sometimes they may not apply equally. Under traditional thinking, 
statutes were viewed as applying prospectively only, unless 
retroactive application was indicated by the statutory language or 
legislative history. In mostcontexts, grant law followed this approach. 
See, s, 32 Comp. Gen. 141(1952); 30 Comp. Gen. 86 (1950). 
There were occasional exceptions. For example, in 50 Comp. Gen. 
750 (1971), GAO held that an amendment to a program statute which 
eased certain restrictions could be applied retroactively with respect 
to funds previously awarded but not yet obligated by the grantees. In 
1974, the Supreme Court ruled that a court should “apply the law in 
effect at the tie it renders its decision, unless doing so would result 
in manifest ir\justice or there is statutory direction or legislative 
history to the contrary.” Bradleyv. Richmond School Board, 416 U.S. 
696,711 (1974). PostBradley litigation has produced a fairly 
complex pattern of analysis and, as discussed in Chapter 2, the 
precise scope of Bradley is unsettled. In any event, the Supreme Court 
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has declined to apply the Bradley presumption to grant law. In a 1985 
decision, the Court held: 

“[Albsent a clear indication to the contrary in the relevant statutes or legislative 
history, changes in the substantive standards governing federal grant programs do 
not alter obligations and liabilities arising under earlier grants.” 

Bennett v. New Jersey, 470 U.S. 632,641 (1985). Thus, for purposes 
of grant law, “obligations generally should be determined by 
reference to the law in effect when the grants were made.” Id. at 638. 

b. The Grant as an Erercise of 
(ZmFressional Spendmg 

When Congress enacts grant legislation and provides appropriations 
to fund the grants, it is exercising the spending power conferred upon 
it by the Constitution.l” As such, it is clear that Congress has the 
power to attach terms and conditions to the availability or receipt of 
grant funds, either in the grant legislation itself or in a separate 
enactment. Oklahoma v. Civil Se&e Commission, 330 U.S. 127 
(1947) (provision of Hatch Act prohibiting political activity by 
employees of state or local government agencies receiving federal 
grant funds upheld as within congressional power). 

In Fullilove v. Klutznick, 448 U.S. 448 (1980), the Court upheld a 
provision of the Public Works Employment Act of 1977 imposing 
minority set-aside requirements on purchases by state and local 
grantees. The Court said: 

‘Congress has frequentIy employed the Spending Power to futher broad policy 
objectives by conditioning receipt of federal moneys upon compliance by the 
recipient with federal statutory and adminimtive directives. This Court has 
repeatedly upheld agkst constitutional challenge the use of this technique to induce 
governments and private parties to cooperate vohmtarily with federal policy.” 

Id. at 474. See also Pennhurst State School and Hospital v. 
Ealderman, 451 U.S. 1,15-17 (1981); Kingv. Smith, 392U.S. 309, 
333 n.34 (1968). It follows that, under the Supremacy Clause, valid 
federal legislation will prevail over inconsistent state law. Townsend 
V. Swank, 404 U.S. 282 (1971) (state statute inconsistent with 

% may be acting under other enumerated powers m weU. ‘Congress is not required to iden* 
the precise source of it4 authori@ when it enacts legislation.” Nevada v. Sldnner, 884 F.2d 445, 
449 n.8 (9tb CI. 1989), eelt. denied, 493 U.S. 1070. 
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c. Availability of 
Appropriations 

eligibility criteria of Aid to Families with Dependent Children 
legislation held invahd).15 

More recently, the Supreme Court has reaffhmed the power of 
Congress to attach conditions to grant funds, provided that the 
conditions are (1) in pursuit of the general welfare, (2) expressed 
unambiguously, (3) reasonably related to the purpose of the 
expenditure, and (4) not in violation of other constitutional 
provisions. New York v. United States, _ U.S. -, 112 S. Ct. 2408, 
2426 (1992); South Dakotav. Dole, 483 U.S. 203,207-08 (1987). 
Dole upheld legislation directing the Department of Transportation to 
withhold a percentage of federal highway funds from states which do 
not adopt a minimum drinking age of 2 1. Similarly, legislation 
conditioning the receipt of federal highway funds on state adoption of 
the national speed limit has been upheld. Nevada v. Skinner, 884 F.2d 
445 (9th Cir. 1989), cert. denied, 493 U.S. 1070. 

Where Congress has imposed an otherwise valid condition on the 
receipt of grant funds by states, the condition is, in effect, a 
“condition precedent” to a state’s participation in the program. 
Unless permitted under the program legislation, the condition may 
not be waived or omitted even though a given state may not be able to 
uarticiuate because state law or the state constitution Drechrdes 
compliance. North Carolina ex rel. Morrow v. Califano; 445 F. Supp. 
532 (E.D.N.C. 1977), affdmem., 435 U.S. 962; 43 Comp. Gen. 174 
(1963). 

Of course, it is also within the power of Congress to authorize the 
making of unconditional grants. See B-80351, September 30, 1948. - 

As with obligations and expenditures in general, a federal agency may 
provide fiiancial assistance only to the extent authorized by law and 
available appropriations. Thus, the three elements of legal 
availability-purpose, time, and amount-apply equdly to sssistance 
funds. 

“lt has also been recognized that the reguiations of a @antor agency, if otherwise valid, may 
preempt state Law. S.J. Groves % Sons v. Nton County, 930 F.Zd 752,763~64 (1 ltb Cir. 
1991). 
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(1) Purpose 

Appropriations may be used only for the purpose(s) for which they 
were made. 31 U.S.C. $ 1301(a). One of the ways in which this 
fundamental proposition manifests itself in the grant context is the 
principle that grant funds may be obligated and expended only for 
authorized grant purposes. What is an “authorized grant purpose” is 
determined by examining the relevant program legislation, legislative 
history, and appropriation acts. 

Disaster relief assistance legislation, found at 42 U.S.C. Chapter 68, 
authorizes, among other things, federal fmancial contributions to state 
and local governments for the repair or replacement of public 
facilities damaged by a major disaster. Decisions under a prior version 
of this legislation had construed public facilities as including 
municipal airports (42 Comp. Gen. 6 (1962)), including airport 
facilities which had been leased to private parties for the purpose of 
generating income for ah-port maintenance (49 Comp. Gen. 104 
(1969)). Assistance could also extend to a sewage treatment plant, 
but not one which was not completed, and thus not in operation, at 
the time of the damage. 45 Comp. Gen. 409 (1966). Unlike the earlier 
legislation, the current statute defines “public facility,” 42 USC. 
8 5122(S), and specifically includes airport and sewage treatment 
facilities. Some other examples are: 

- Airport development grants under Federal Airport Act may include 
runway sealing projects which are shown to be part of reconstruction 
or repair rather than normal maintenance. 35 Comp. Gen. 588 
(1956). See also B-60032, September 9,1946 (grants under same 
legislation may be made for acquisition of land or existing privately 
owned airports, to be used as public airports, regardless of whether 
construction or repair work is immediately contemplated). 

l Miig Enforcement and Safety AdminIstration is authorized to make 
grants to a labor union to fund emergency medical technician training 
program for coal miners since the proposal bears a sufficiently close 
relationship to coal mine safety to come within the scope of the 
governing program legislation. B-170686, November 8,1977. 

l Public Health Service grants for support of research training were 
found authorized under the Public Health Service Act. 5161769, 
June 30,1967. 

Page 10.21 GAODGC-92-13 Appmpdations Law -Vol. II 



A grant for unspecified purposes would, unless expressly authorized 
by Congress, be improper. 55 Comp. Gen. 1059,106Z (1976). 

A case from the 7th Circuit Court of Appeals ihustrates the 
proposition that an agency may reallocate discretionary funds within a 
lump-sum appropriation as long as it uses those funds for other 
authorized purposes of the appropriation and does not violate the 
applicable program legislation. Under the Clean Air Act, the 
Environmental Protection Agency may prescribe plans to implement 
air quality standards for states which fail to submit adequate plans. 
The Act also authorizes air pollution control grants to states, funded 
under EPA’s lump-sum Abatement, Control, and Compliance 
appropriation. Under its regulations, EPA divides available funds into 
nonmandatory annual allotments for each state. The regulations also 
authorize EPA to set aside a portion of the unawarded allotments to 
support federal implementation programs where required because of 
the absence of adequate state programs. One state argued that the 
set-aside policy amounted to a diversion of funds from their intended 
purpose and therefore violated 31 USC. 5 1301(a). The court first 
upheld the regulation as a permissible~interpretation of EPA’s 
authority under the Clean Air Act. The court then found that there was 
no purpose violation because (a) the relevant appropriation act did 
not earmark any specific amount for grants to states, and (b) EPA was 
still using the set-aside funds for air pollution abatement urorzrams. 

- -  

which was their intended purpose. Ilhnois Environmental Protection 
Agency v. United States EPA, 947 F.2d 283 (7th Cir. 1991). 

This is essentially the same reasoning the Comptroller General had 
applied in B-157356, August 17,197s. The (then) Department of 
Health, Education, and Welfare received a lump-sum appropriation 
for its Office of Human Development Services covering a number of 
grant programs. The Department wanted to make what it termed 
“cross-cutting” grants to fund research or demonstration projects 
which would benefit more than one target population (e.g., aged, 
children, Native Americans). To do this, each office receiving grant 
funds under the lump-sum appropriation was asked to set aside a 
portion of its grant funds. This pool would then be used for approved 
cross-cutting grants. Since the lump-sum appropriation did not 
restrict the Department’s internal allocation of funds for any given 
program, GAO approved the concept, provided that the grants were 
limited to projects within the scope or purpose of the appropriation, a 
condition necessary to assure compliance with 31 USC. § 1301(a). 
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(2) Time 

Funds must be obligated by the grantor agency within their period of 
obligational availability. This includes all actions necessary to 
constitute a valid obligation. For example, an “offer of grant” made 
by the Economic Development Administration to a Connecticut 
municipality in 1983 was accepted by a town official who did not have 
authority to accept the grant, and the funds expired for obligational 
purposes before the town was able to ratify the unauthorized 
acceptance. Under these circumstances, GAO concluded that a valid 
grant never came into existence. B-220527, December 16, 1985. The 
town later submitted a claim for reimbursement of its expenses, based 
on an “equitable estoppel” argument. Since the non-existence of the 
grant was attributable to the town’s actions and not those of the EDA, 

the claim could not be allowed. B-220527, August 11,1987. See also 
B-206244, June 8,1982. 

The “bona fide needs” rule applies to grants and cooperative 
agreements just as it applies to other types of obligations or 
expenditures. 64 Comp. Gen. 359 (1985); B-229873, November 29, 
1988. In 64 Comp. Gen. 359, obligation of fiscal year appropriations 
for 3-year biomedical research grants was found improper where not 
authorized by statute and where the grants did not contemplate a 
required outcome or end product. 

(3) Amount 

Restrictions on the availability of a lump-sum appropriation are not 
legally binding unless incorporated expressly or by reference in the 
appropriation act itself. Thus, a plan to fund National Institutes of 
Health biomedical research grants, funded under alump-sum 
appropriation, in a number less than that specified in committee 
reports was not unlawful, as long as all funds were properly obligated 
for authorized grant purposes. 64 Comp. Gen. 359 (1985). See also 
B-157356, August 17,1978. 

Mmimum earmarks (e.g., “not less than” or “shall be available only”) 
in an authorization act were found controlling where a later-enacted 
appropriation act provided a lump sum considerably less than the 
amount authorized but nevertheless sufficient to meet the earmark 
requirements. 64 Comp. Gen. 388 (1985). The grantor agency will 
have more discretion where the earmark is a maximum (“not to 
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exceed”), or where it is expressed only in legislative history. 
B-171019, March 2, 1977. 

Similar rules apply to expenditures by grantees. In the absence of an 
earmark or other controlling provision in the applicable program 
statute, regulations, or the grant agreement, there is no basis to object 
to a grantee’s allocation of grant funds as long as the funds were spent 
for eligible grant activities. 69 Comp. Gen. 600 (1990). 

The concept of augmentation of appropriations also applies to 
assistance funds. One ilhrstration is the rule that a federal institution is 
generally not eligible to receive grant funds from another federal 
institution unless the program legislation expressly so provides. The 
reason is that the grant funds would improperly augment the 
appropriations of the receiving institution. For example: 

* Federal grant funds for nurse training programs could not be allotted 
to St. Elizabeths Hospital since it was already receiving 
appropriations to maintam and operate its nursing school. 23 Comp. 
Gen. 694 (1944). 

l Haskell Indian Junior College, fully funded by the Bureau of Indian 
Affairs, was not eligible to receive grant funds from federal agencies 
other than the Bureau of Indian Affairs, since Congress had already 
provided for its needs by direct appropriations. B-l 14868, April 11, 
1975. 

* The Office of Education could not make a library support grant under 
the Higher Education Act of 1965 to the National Commission on 
Libraries and Information Science as it would be an improper 
augmentation of the Commission’s appropriations. 57 Comp. Gen. 
662,664 (1978). 

The appropriations which would be augmented by the grant do not 
have to be specific appropriations for the prohibition to apply. 
B-69616, November 19, 1947. Of course, Congress may legislatively 
authorize exceptions. Q, B-217093, January9,1986. 

d. Agency Regulations (1) General principles 

Legislation establishing an assistance program frequently will defme 
the program objectives and leave it to the administering agency to fti 
in the details by regulation. Thus, agency regulations are of 
paramount importance in assessing the parameters of grant authorityi 
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These regulations, if properly promulgated and within the bounds of 
the agency’s statutory authority, have the force and effect of law and 
may not be waived on a retroactive or ad hoc basis. 57 Comp. Gen. 
662 (1978) (eligibility standards); B-163922, February 10, 1978 
(grantee’s liability for improper expenditures); B-130515, July 17, 
1974; B-130515, July 20,1973 (matching share requirements). 
However, the prohibition against waiver does not necessarily apply to 
regulations which are merely “internal administrative guidelines” as 
long as the government’s interests are adequately protected. See 60 
Comp. Gen. 208,210 (1981). 

The operation of several of these principles is illustrated in B-203452, 
December 3 1, 198 1. The Federal Aviation Administration revised its 
regulations to permit indirect costs to be charged to Airport 
Development Aid Program grants. A grantee filed a claim for 
reimbursement of indirect costs incurred prior to the change in the 
FAA regulations, arguing that the charging of indirect costs was 
required by a Federal Management Circular even before FAA 
recognized it in its own regulations. GAO first pointed out that Federal 
Management Circulars are internal management tools. They do not 
have the binding effect of law so as to permit a third party to assert 
them against a non-complying agency. This being the case, there was 
no impediment to FAA’s revising its regulations without making the 
revision retroactive, as long as both the old and the new regulations 
were within the scope of FAA’s legal authority. See alsoPueblo 
Neighborhood Health Centers, Inc. Y. Department of Health and 
Human Services, 720 F.2d 622,625-26 (10th Cir. 1983) (HHS Grant 
Application Manual was an internal agency publication rather than a 
regulation with force and effect of law, such that deviation by 
agency-m thii case use of an ineligible member on a funding review 
panel-did not require reversal of agency action). 

Regulations of the grantor agency will generally be upheld, even if 
they are not specifically addressed in the program legislation, as long 
as they are within the agency’s statutory authority, issued in 
compliance with applicable procedural requirements, and not 
arbitrary or capricious. For example, courts have upheld the authority 
of the Department of Agriculture to impose by regulation strict 
liability on states for lost or stolen food stamp coupons. Gallegos v. 
Lyng, 891 F.2d 788 (10th Cir. 1989); Louisianav. Bergland, 531 F. 
Supp. 118 (M.D. La. 1982) aff’d sub nom. Louisiana v. Block, 694 
F.2d 430 (5th Cir. 1982); Hettleman v. Bergland, 642 F.2d 63 (4th 
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Cir. 1981). Similarly, it was within the discretion of the Environmental 
Protection Agency under the Clean Water Act to prescribe regulations 
making wastewater treatment grants available only for the 
construction of new facilities and not for the acquisition of preexisting 
facilities. Cole County Regional Sewer District v. United States, 22 Cl. 
Ct. 551 (1991). “The EPA, like all government agencies, is subject to 
funding constraints and must effectuate policy objectives with 
available resources.” Id. at 557. Another illustration is American 
Hospital Association CSchweiker, 721 F.2d 170 (7th Cir. 1983) 
cert. denied, 466 U.S. 958, upholding regulations imposing 
community service and uncompensated care requirements on 
recipients of Hill-Burton hospital construction grants. 

Wholly apart from what the courts might or might not do, an agency’s 
discretion in funding matters is subject to congressional oversight as 
well. Congress, lf it disfavors an agency’s actual or proposed exercise 
of otherwise legitimate discretion, can statutorily restrict that 
discretion, at least prospectively, either by amending the program 
legislation or by inserting the desired restrictions in appropriation 
acts. For an example of the latter, see B-238997.4, December 12, 
1990. 

The informal rulemaking requirements (notice and comment) of the 
Administrative Procedure Act do not apply to grant regulations. 5 
U.S.C. 5 553(a)(2). Several agencies, however, have published 
statements committing themselves to compliance with the APA and 
have thereby effectively waived the exemption. Where regulations are 
required to be published in the Federal Register, failure to do so may 
render them ineffective. The issue has been before the courts on 
several occasions. See, s, B-130515, July 17., 1974. (See Chapter 3 
for further elaboration and case citations.) 

A case not cited in Chapter 3 which applies several important 
Administrative Procedure Act principles in the grant context is Abbs - 
V. Sullivan, 756 F. Supp. 1172 (W.D. Wis. 1990). A grantee university 
and one of its professors challenged a set of scientific misconduct 
investigation guidelines which the National Institutes of Health had 
published ln a grants administration manual but not in the Federal 
Register. The court first found that the guidelines met the APA’s 
definition of a “rule.” Id. at 1187. The court then noted that the 
Department of Health&d Human Services had voluntarily waived the 
exemption in 5 U.S.C. 5 553 for rules relating to grants, and was 
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thereby bound to follow the notice and comment procedures of the 
APA. Id. at 1188. The court also rejected the government’s contention 

that the guidelines were “procedural” and therefore exempt. 
“Although an agency’s label is relevant, it is not dispositive of the true 
character of the agency statement.” Id. Accordingly, the court held 
the guidelines “invalid unless and un%l they are promulgated ln 
compliance with the procedures required by the APA.” Id. at 1189. 

(2) The “common rules” 

The importance of agency regulations and management guidance 
from the Office of Management and Budget ls apparent throughout 
this chapter. Since the structure of that material changed drastically in 
the late 198Os, a summary of the new structure may be helpful. 

For a number of years, uniform administrative requirements from OMB 

have been contained in two key circulars, A-102 (assistance to state, 
local, and Indian tribal governments) and A-l 10 (institutions of higher 
education, hospitals, and other nonprofit organizations). The 
structure of each circular was similar-a brief introduction followed 
by more than a dozen attachments with detailed guidance on specitic 
topics. 

In 1987, a memorandum from the President directed OMB to revise 
Circular A-102 to specify uniform, govemmentwide terms and 
conditions for grants to state and local governments, and directed 
executive branch departments and agencies to propose and issue 
common regulations adopting these terms and conditions verbatim, 
modified where necessary to reflect inconsistent statutory 
requirements. 23 Weekly Comp. Pres. Dot. 254 (March 12,1987). 

A proposed common rule was published on June 9,1987 (52 Fed. 
Reg. 21819), and the final common rule was published on March 11, 
1988 (53 Fed. Reg. 8033), generally effective as of October 1,198s. 
The rule was adopted by over 20 agencies, including all of the major 
grantor agencies. The title is identical for each agency: Uniform 
Administrative Requirements for Grants and Cooperative Agreements 
to State and Local Governments. The revised Circular A-102 was 
issued on March 3, 1988. It is much simplified from its predecessor, 
much of the detail having been shifted to the lndlvldual agency 
regulations. 
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Under the common rule, the pertinent Code of Federal Regulations 
title and part number will, of course, vary with the agency. Section 
numbers, however, are identical for each agency. For example, the 
definition section is-.3 and the provision dealing with program 
income is -.25. 

The common rule itself is published at 53 Fed. Reg. 8087-8103. 
Pages 8042-8087 give the preambles and variations of the adopting 
agencies. References to the common rule in this chapter will cite the 
rule itself and not the regulations of any particular agency. The reader 
is therefore cautioned to check individual agency regulations for 
possible variations. 

The common rule is intended to supersede uncodified manuals and 
handbooks unless required by statute or approved by the Office of 
Management and Budget. Common Rule $L.- .5,53 Fed. Reg. 8090. 
With respect to grants and grantees covered by the common rule,, 
additional adminiitrative requirements are to be in the form of 
codified regulations published in the Federal Register. Id. §-.6(a). 

In addition to the A-l 02 implementation, the “common rule” format 
has been used in several other grant-related contexts. 

On February 18,1986, as part of the government’s effort to combat 
fraud, waste, and abuse, the President signed Executive Order No. 
12549, which directed the establishment of a system for debarment 
and suspension in the assistance context. OMB implemented the 
executive order by publishing a common rule, this one entitled 
“Governmentwide Debarment and Suspension (Nonprocurement),” 
adopted by over 25 grantor agencies and patterned generally on 
comparable provisions for procurement contracts in the Federal 
Acquisition Regulation. 53 Fed. Reg. 19160 (May 26,1988). A person 
(including business entities and units of government) who is debarred 
is excluded from federal assistance and benefits, financial and 
nonfinancial, under federal programs and activities for a period of up 
to three years, possibly longer. Common Rule §$-. 100(a) 
(purpose), -.105(n) (defmition of person),-.320 (period of 
debarment), 53 Fed. Reg. at 19204-05,19208. Causes of debarment 
are listed in s-.305,53 Fed. Reg. at 19207. They include certain 
criminal convictions, antitrust violations, a history of unsatisfactory 
performance, and failure to pay a single substantial debt or a number 
of outstanding debts owed to the federal government. 
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Suspension is a temporary exclusion, usually pending the completion 
of an investigation involving one or more of the causes for debarment. 
See generally Common Rule Subpart D, 53 Fed. Reg. 19208-09. 

The General Services Administration is responsible for compiling and 
distributing a list of debarred or suspended persons. Id. s-.500,53 
Fed. Reg. 19209. The list, entitled Lists of Parties Excluded from 
Federal Procurement or Nonprocurement Programs, is issued 
monthly by GSA's Office of Acquisition Policy and is also available 
electronically. 

Another common rule, in the form of an “interim final rule” adopted 
by 28 grantor agencies, was issued on February 26,199O (55 Fed. 
Reg. 6736) to implement restrictions on grantee lobbying enacted in 
late 1989 and described in our section on lobbying in Chapter 4. 

Still another common rule was issued on May %,I990 (55 Fed. Reg. 
21681) to implement the Drug-Free Workplace Act of 1988 (41 USC. 
5 702), which requires that grant recipients, including individuals, 
certify as a precondition of receiving federal funds that they have 
taken certain anti-drug abuse measures. Violation of the statute or 
regulations may result in suspension of grant payments, suspension 
or termination of the grant, and/or suspension or debarment of the 
grantee for a period of up to 5 years. 41 U.S.C. § 702(b); Common 
Rule s-.620,55 Fed. Reg. at 21689. 

2. Contracting by Grantees Grantees commonly enter into contracts with third parties in the 
course of performing their grants. While the United States is not a 
party to the contracts, the grantee must nevertheless comply with any 
requirements imposed by statute, regulation, or the terms of the grant 
agreement, in awarding federally assisted contracts. 54 Comp. Gen. 6 
(1974). Violation of applicable procurement standards may result in 
the loss of federal funding. u, Town of Fallsburg v. United States, 
22 Cl. Ct. 633 (1991). 

For a period of nearly 10 years, GAO undertook a limited review of the 
propriety of contract awards made by a grantee in furtherance of 
grant purposes, upon request of a prospective contractor. This limited 
review role was announced in 40 Fed. Reg. 42406 (September 12, 
1975). (GAO called these “complaints” rather than “protests.“) GAO 
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applied the same limited review to contracts awarded under 
cooperative agreements. 59 Comp. Gen. 758 (1980). 

GAO's review was designed primarily to ensure that the “basic 
principles” of competitive bidding were applied. 55 Comp. Gen. 390, 
393 (1975). Numerous decisions were rendered in this area. &, 57 
Comp. Gen. 85 (1977) (non-applicability of Buy American Act); 55 
Comp. Gen. 1254 (1976) (state law applicable when indicated in 
grant); 55 Comp. Gen. 413 (1975) (non-applicability of Federal 
Procurement Regulations). 

By 1985, many agencies had developed their own review procedures, 
and the number of complaints filed with GAO steadily decreased. 
Determining that its review of grantee contracting was no longer 
needed, GAO discontinued its limited review in January 1985.50 Fed. 
Reg. 3978 (January 29, 1985); 64 Comp. Gen. 243 (1985). The body 
of decisions issued during the 1975-1985 period should nevertheless 
remain useful as guidance in this area. 

In a. 1980 report, GAO reviewed the procurement procedures of 
selected state and local government grantees and nonprofit 
organizations in five states. The report concluded that the state and 
local governments generally had and followed sound procurement 
procedures (somewhat less so ,for the nonprofits), but also found a 
number of weak snots. many of which are now addressed in OMB . 
directives. The report ks Spending Grant Funds More Efficiently 
Could Save Millions, ~-80-58 (June 30,198O). 

With respect to state and local governments, standards for grantee 
procurement are set forth in L-.36 of the Common Rule, 53 Fed. 
Reg. 8096. Grantor agencies are authorized, but not required, to 
establish formal review procedures for grantee procurements. See id. 
@-.36@)(1 l), (12); Supplementary Information Statement, 53 - 
Fed. Reg. 8034,8039 (March 11, 1988). 

An agency which establishes a review procedure for grantee 
procurement wilt be held to established precepts of administrative law 
in applying those procedures. For example, in Niro Atomizer, Inc. v. 
Environmental Protection Agency, 682 F. Supp. 1212 (S.D. Fla. 
1988), the court instructed EPA to either follow its established 
procedures or announce that it was changing them, giving the parties 
notice and an opportunity to rebut. 
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3. Liability for Acts of 
Grantees 

It is often said that the federal government is not liable for the 
unauthorized acts of its agents, “agents” in this context referring to 
the government’s own officers and employees. If this is true with 
respect to those who clearly are agents of the government, it logically 
must apply with even greater force with respect to those who are not 
its agents. Grantees, for purposes of imposing legal liability on the 
United States, are not “agents” of the government. While the 
demarcation is not perfect, we divide our discussion into two broad 
areas, contractual liability and tortious conduct. 

a. Contractual Liability to 
Third Parties 

In order for the United States to be contractually liable to some other 
party, there must be “privity of contract,” that is, a direct contractual 
relationship, between the parties. When a grantee under a federal 
grant enters into a contract with a third party (contractor), there is 
privity between the United States and the grantee, and privity between 
the grantee and the contractor, but no privity between the United 
States and the contractor and hence, as a general proposition, no 
liability. 

Perhaps the leading csse in this area is D.R. Smalley & Sons, Inc. v. 
United States, 372 F.2d 505 (Ct. Cl. 1967), cert. dented, 389 U.S. 
835. The plaintii contractor had entered into a highway construction 
contract with the state of Ohio. The project was funded on a 
cost-sharing basis, with 90 percent of total costs to come from 
federal-aid highway funds. The contractor lost nearly $3 million on 
the project, recovered part of its loss from the state of Ohio, and then 
sued the United States to recover the unpaid balance. The contractor 
argued that Ohio was really the agent of the United States for 
purposes of the project because, among other things, the contract had 
been drafted pursuant to federal regulations, the United States 
approved the contract and all changes, and the United States was 
funding 90 percent of the costs. 

The court disagreed. Since there was no privily of contract between 
the United States and the contractor, the government was not liable. 
The involvement of the government in various aspects of the project 
did not make the state the agent of the federal government for 
purposes of creating contractual liabiity, express or implied. The 
court stated: 

“The National Government makes many hundreds of grants each year to the VariOuS 
states, to municipalities, to schools and colleges and to other public organizations and 
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agencies for many kinds of public works, including roads and highways. It requires 
the projects to be completed in accordance with certain standards before the 
proceeds of the grant will be paid. Otherwise the will of Congress would be thwarted 
and taxpayers’ money would be wasted. It would be farfetched indeed to impose 
liability on the Government for the acts and omissions of the parties who contract to 
build the projects, simply because it requires the work to meet certain standards and 
upon approval thereof reimburses the public agency for a part of the costs.” 

Id. at 507. Some later cases applying the Smalley concept are 
Somerville Technical Services v. United States, 640 F.2d~ 1276 (Ct. Cl. 
1981); Housing Corporation of America v. United States, 468 F.2d 
922 (Ct. Cl. 1972); Cofan Associates, Jnc. v. United States, 4 Cl. Ct. 
85 (1983); 68 Comp. Gen. 494 (1989). 

The Cofan case presented an interesting variation in that the claimant 
was a disappointed bidder rather than a contractor, trying to recover 
under the theory, well-established in the law of procurement 
contracts, that there is an implied promise on the part of the 
government to fairly consider all bids. This did not help the plaintiff, 
however, since again there was no privity with the government. 

‘[IIt is now ftiy established that a paz?on who enters into a contract with a 
[grantee] to perform setices on a project funded in part by loans or grants-in-aid 
from the United States may not thereby be deemed to have entered into a contract 
with the United States. Nor is the result any different because the United States has 
imposed guidelines or restrictions on the use of the funds, i&xiii procurement 
procedures.” 4 Cl. Ct. at 86: 

Another variation occurred in 47 Comp. Gen. 756 (1968). A 
contractor had succeeded in recovering increased costs from a state 
grantee. Under Smalley, it was clear that the government could not be 
held legally liable for a proportionate share of the recovery. However, 
it was apparent that the increased costs were due to the fact that 
erroneous soil profile information furnished by the state had 
contributed to an unrealistically low bid by the contractor. Under 
these circumstances, GAO advised that the grantor agency and the 
state could enter into a voluntary modification of the grant agreement 
to recognize the damage recovery as a project cost. See also 
B-167310, July 31,1969. 

In limited circumstances, there is a device that may be available to a 
contractor to have its claim considered by the federal government, 
ilhrstrated by B-181332, December 28, 1976. In that case, an agency 
had erroneously refused to fund a grant after it had been approved 
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and the grantee’s contractor had incurred expenses in reliance on the 
approval. There clearly was no privity between the contractor and the 
United States. However, GAO recognized a procedural device drawn 
from the law of procurement contracts, and accepted a claim filed by 
the grantee (with whom the United States did have privity) “for and 
on behalf of” the contractor, in which the grantee acknowledged 
liability to the contractor only if and to the extent that the government 
was liable to the grantee. In effect, the contractor was prosecuting the 
claim in the name of the grantee. This device is potentially useful only 
where the government’s liability to the grantee can be established. 
See also 68 Comp. Gen. 494,495-96 (1989); 9 Comp. Gen. 175 
(1929). 

A different type of contract, an employment contract, was the subject 
of 66 Comp. Gen. 604 (1987), in which GAO concluded, applying 
Smalley, that the United States was not liable to a former employee.of 
a grantee for unpaid salary. The grantor agency had funded all 
allowable costs under the grant, and the grantee’s transgression was 
not the liability of the United States. 

As if to prove the adage that anything that can happen will happen, a 
1983 case combined all of the elements noted above. The Agency for 
International Development made a rural development planning grant 
to Bolivia. Bolivia contracted with a private American company to 
perform certain functions under the grant, and the company in turn 
entered into employment contracts with various individuals. The 
contract with the private company (but not the grant itself) was 
terminated, the company terminated the employment contracts, and 
the individuals then sought to recover benefits provided under 
Bolivian law. Clearly, AID was not legally liable to the individual 
claimants. However, some of the benefits to some of the claimants 
could qualify as allowable costs under the grant and could be paid, if 
approved by AID and the grantee, to the extent grant funds remained 
available. B-209649, December 23,1983. 

A number of cases have involved attempts to impose liability on the 
United States under the Federal Tort Claims Act or similar situations. 
The Federal Tort Claims Act makes the United States liable, with 
various exceptions, for the tortious conduct of its officers, employees, 
or agents acting within the scope of their employment. As a general 
proposition, a grantee is not an agent or agency of the government for 
purposes of tort liability. 
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An important Supreme Court case is United States v. Orleans, 425 
U.S. 807 (1976), holding that a community action agency funded 
under the Economic Opportunity Act is not a “federal agency” for 
purposes of Federal Tort Claims Act. The case arose from a motor 
vehicle accident involving plaintiff Orleans and an individual acting on 
behalf of a grantee. The Court first noted that the Federal Tort Claims 
Act %as never intended, and has not been construed by this Court, to 
reach employees or agents of all federally funded programs that 
confer benefits on people.” Id. at 813. The Court then stated, and 
answered, the controlling test: 

‘[T]he question here is not whether the [grantee] receives federal money z&must 
comply with federal standards and regulations, but whether its day-to-day operations 
are supervised by the Federal Government. 

I  The Federal Government in no sense controls ‘the detailed physical 
performance of all the programs and projects it fmances by gifts, grants, contracts. 
or loans.” Id. at 615-16. - 

Thus, the general rule is that the United States is not liable for torts 
committed by its grantees. Neither the fact of federal funding nor the 
degree of federal involvement encountered in the typical grant 
(approval, oversight, inspection, etc.) is sufficient to make the grantee 
an agent of the United States for purposes of tort liability. Liability 
could result, however, if the federal involvement reached the level of 
detailed supervision of day-to-day operations noted in Orleans. An 
example is Martarano v. United States, 231 F. Supp. 805 (D. Nev. 
1964) (state employee under cooperative agreement working under 
direct control and supervision of federal agency). 

The same rules apply for purposes of determining the liability of the 
United States for a taking of private property under the Fifth 
Amendment. Q, Hendler v. UnitedStates, 11 Cl. Ct. 91,98-99 
(1986). For actions which may have taking implications, agencies 
should also be familiar with the policies and requirements of 
Executive Order No. 12630, March 15,1988. 

In another group of cases, attempts have been made to find the United 
States liable under the Federal Tort Claims Act for the allegedly 
negligent performance of its oversight role under a grant. The courts 
have found these claims covered by the “discretionary function” 
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exception to Federal Tort Claims Act liability. Mahler v. United 
States, 306 F.2d 713 (3d Cir. 1962), cert. denied, 371 U.S. 923, 
followed in Daniel v. United States, 426 F.2d 281 (5th Cir. 1970), and 
Rayford v. United States, 410 F. Supp. 1051 (M.D. Tenn. 1976). 

In areas not covered by the Federal Tort Claims Act, such as the 
so-called constitutional tort, the potential for individual liability 
cannot be disregarded. For example, an official of the Indian Health 
Service, acting jointly with a state official, told a nonprofit 
intermediary that further funding would be conditioned on the 
dismissal of an employee whom they thought was performing 
inadequately. The intermediary fired the employee, who then sued the 
state official and the federal official in their individual capacities. The 
suit against the federal defendant was based directly on the Fifth 
Amendment, for deprivation of a property interest (the plaintiffs job) 
without due process. The court first found that there had been a due 
process violation, and that the defendants were not entitled to 
qualified immunity because their conduct exceeded the scope of their 
authority. Merritt”. Mackey,,827 F.2d 1368 (9th Cir. 1987). The 
court noted that there was no basis for imposing liability on the 
United States. @. at 1373-74. In the second published appellate 
decision in the case, the court affiied a monetary damage award and 
an award of attorney’s fees against the irullvldual officials. The federal 
official was personally liable for the fee award under 42 U.S.C. 5 1988 
because he had acted in concert with a state official. Merritt v. 
Mackey, 932 F.2d 1317 (9th Cir. 1991). 

Finally, a case deserving brief mention, although not involving the 
monetary liability of the United States, ls Dixson v. United States, 465 
U.S. 482 (1984), ln which the Supreme Court held that two officers of 
a private, nonprofit corporation, who were assigned to administer two 
federal community development block grants awarded by the 
Department of Housing and Urban Development to the city of Peoria, 
were “public officials” who could be prosecuted under the federal 
bribery statute. 

4. Types of Grants: 
Categorical vs. Block 

A categorical grant is a grant to be used only for a specific program or 
for narrowly defined activities. A categorical grant may be allocated 
on the basis of a distribution formula prescribed by statute or 
regulation (“formula grant”), or it may be made for a specific project 
(“project grant”). A block grant is a grant given to a governmental 
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unit, usually a state, to be used for a variety of activities within a broad 
functional area.16 Block grants are usually formula grants. Under a 
block grant, the state is responsible for further distribution of the 
money. States naturally prefer block grants because they increase the 
states’ spending flexibility and at least in theory reduce federal 
control. 

During the 1960s and 19709, although some block grant programs 
were ln existence, the emphasis was largely on categorical grants. The 
Omnibus Budget Reconciliation Act of 1981 (OBRA), Public Law 
97-35, attempted to put a halt to this trend. The statute merged and 
consolidated several dozen categorical grant programs into block 
grants. The following programs stem from, or were significantly 
revised by, the 1981 OBRA (the OBRA title and page citation and U.S. 
Code location are indicated parenthetically for each program): 

Community Development Block Grant (Title III, 95 Stat. 384,42 USC. 

Ch. 69). 
Elementary and Secondary Education Block Grant (Title V, 95 Stat. 
463. The law was overhauled in 1988; the successor version is found 
at 20 U.S.C. Ch. 47). 
Community Services Block Grant (Title VI, 95 Stat. 511,42 U.S.C. Ch. 
106). 
Preventive Health and Health Services Block Grant (Title IX, 95 Stat. 
535,42 U.S.C. Ch. 6A, Subch. XVII, Part A). 
Alcohol and Drug Abuse and Mental Health Services Block Grant 
(Title IX, 95 Stat. 543, 42 U.S.C. Ch. 6A, Subch. XVII, Part B). 
Maternal and Child Health Services Block Grant (Title XXI, 95 Stat.. 
818, 42 U.S.C. Ch. 7, Subch. V). 
Social Services Block Grant (Title XXIII, 95 Stat. 867,42 U.S.C. Ch. 7, 
Subch. XX). 
Low-Income Home Energy A.&stance Block Grant (Title XXVI, 95 

‘eGAO, AClossq ofTem,s”sedh,the Federal BudgetPrws, Pm-81-2?,*6I-‘= 
(March 1981). 
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Stat. 893, 42 U.S.C. Ch. 94, Subch. II).‘i 

Block grants do reduce federal involvement in that they transfer much 
of the decision-making to the grantee and reduce the number of 
separate grants that must be administered by the federal government. 
However, it is a misconception to think that block grants are “free 
money” in the sense of being totally free from federal “strings.” 

Restrictions on the use of block grant funds may derive from the 
organic legislation itself. For example, several of the OBRA programs 
include such items as limitations on allowable administrative 
expenses, prohibitions on the use of funds to purchase land or 
construct buildings, “maintenance of effort” provisions, and 
anti-discrimination provisions. Other OBRA provisions of general 
applicability (Pub. L. No. 97-35, $5 1741-1745,95 Stat. 762-64) 
impose reporting and auditing requirements, and require states to 
conduct public hearings as a prerequisite to receiving funds in any 
fiscal year. 

Applicable restrictions are not liited to those contained in the 
program statute itself. Other federal statutes applicable to the use of 
grant funds must also be followed. See, e.g., Ely v. Velde, 451 F.2d 
1130 (4th Cir. 1971), holding that the National Historic Preservation 
Act and the National Environmental Policy Act applied to a block 
grant made by the Law Enforcement Assistance Administration to 
Virginia under the Safe Streets Act. A later and related decision in the 
same case is 497 F.2d 252 (4th Cir. 1974). See also Maryland 
Department of Human Resources v. Department of Health and Human 
Services, 854 F.2d 40 (4th Cir. 1988) (requirement for apportionment 
by Office of Management and Budget applicable to funds under Social 
Services Block Grant); 6 Op. Off. Legal Counsel 605 (1982) (Uniform 
Relocation Assistance Act applicable to Community Development 
block grant); 6 Op. Off. Legal Counsel 83 (1982) (various 

%AO hm issued a mnber of studies and remxts on the OBRA block aants. Some of them are 
Ear,y Observations on Block Grant Impleme&ion, GAOIGGD-82.79 CAugust 24,1982); 
Lessons Learned From Past Block Grants: Implications for Congressional GversbZht, 
GAoiIPE.82.8 (September 23, 1982); A Summary and Comparison of the IeisIative Provisions 
of the Block Grants Created by the ,981 Omnibus BudRet Reconciliation Act, GAO/IPE-83-2 
(December 30, 1982); Bkxk Grants: Overview of Experiences to Date and EmerRing Issues, 
GAO,‘HRD-85.46 (April 3, 1985); and Community Development: Ovenigbt of Block Grant 
Needs Imorovement. GAO/RCED-91.23 (Januan, 30,1991X GAO has also published a 
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anti-discrimination statutes applicable to Elementary and Secondary 
Education and Social Services block grants). 

Thus, the block grant mechanism does not totally remove federal 
involvement nor does it permit the circumvention of federal laws 
applicable to the use of grant funds. In this latter respect, a block 
grant is legally no different from a categorical grant. 

The common rule for uniform administrative requirements does not 
apply to the OBRA block grants. Common Rule &.-.4(a), 53 Fed. 
Reg. 8089. 

5. The Single Audit Act We noted in our Introduction to this chapter that federal grants to 
state and local governments exceed $100 billion a year. With 
expenditures of this magnitude, it is essential that there be some way 
to assure accountability on the part of the grantees. The traditional 
means of assuring accountability has been the audit. 

Prior to 1984, there were no statutory uniform audit requirements for 
state and local government grantees. Audits. were performed on a 
grant or program basis and requirements varied with the program 
legislation. Under this system, gaps in audit coverage resulted 
because some entities were audited infrequently or not at all. Also, 
overlapping requirements produced duplication and inefficiency with 
multiple audit teams visiting the same entity and reviewing the same 
financial records. Congress addressed the problem by enacting the 
Single AuditAct of 1984, Pub. L. No. 98-502, codified at 31 u.S.C. 

@ 7501-7507.*8An informative discussion of the need for the 
legislation, with references to several reports by GAO and the Joint 
Financial Management Improvement Program, may be found in the 
report of the House Committee on Government Operations, H.R. Rep. 
No. 70398th Cong., 2d Sess., reprinted in 1984 U.S. Code Cong. & 
Admii. News 3955. 

‘8For a,, early review of the law’s imp,e,nentation, see Single AuditAct: Sin& Audit Quality Has 
Improved but Some Implementation Problems Remain, GAOlAFMD-39-72 WY 1989). 
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As a general proposition, a state or local government which receives 
at least 8 100,000 in federal financial assistance’” in any fiscal year 
must have an audit, of the type prescribed in the statute, performed 
for that fiscal year by an independent auditor. The requirement differs 
if federal financial assistance is less than $100,000. 31 USC. 
5s 7502(a)(l) and (c). Audits are to be conducted annually. However, 
biennial audits are permissible if the grantee has, prior to January 1, 
1987, so provided in its constitution or statutes. &i. § 7502(b). The 
audit is to be conducted “in accordance with generally accepted 
government auditing standards.” Id. § 7502(c). These standards are 
found in GAO’S publication Government Auditing Standards (1988), 
informally known as GAO’S “yellow book.” The Off& of Management 
and Budget, in consultation with GAO, is required to prescribe 
“policies, procedures, and guidelines” to implement the Single Audit 
Act. 31 U.S.C. 5 7505(a). These are found in OMB Circular No. A-128, 
Audits of State and Local Govermnents (1985). 

The audit may be a single comprehensive audit covering the entire 
state or local government or a series of audits of individual agencies, 
and may be limited to those agencies which actually received or 
administered federal financial assistance. 31 U.S.C. 69 7502(d)(l), 
(d)(6). 

The audit required by the Single Audit Act is essentially a financial and 
compliance audit and does not include “economy and efficiency 
audits, program results audits, or program evaluations.” Id. 
5 7502(~).~O The statute prescribes the major components of the 
audit: 

Determinations that the grantee’s financial statements fairly,present 
its financial position and the results of its financial operations, and 
that it has complied with laws and regulations that may materially 
affect its financial statements. 
Evaluation of the recipient’s internal control systems. 
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* Compliance with laws and regulations that may have a material effect 
upon applicable major federal assistance programs. This includes the 
testing of a representative number of transactions from each major 
program. (“Major” programs are determined under criteria specified 
in 31 U.S.C. $ X01(12).) 

31 USC. § 7502(d)(2)-(d)(4); H.R. Rep. No. 708 at 10, reprinted in 
1984 U.S. Code Cong. & Admin. News 3964. The state or local 
government must submit to the appropriate federal officials a plan for 
corrective action to address any material noncompliance with 
applicable laws and regulations or material weakness in internal 
controls uncovered by the audit. 31 U.S.C. 5 7502(g). 

The “single audit” replaces financial or financial and compliance 
audits which state or local governments are required to conduct under 
various program statutes. 31 U.S.C. 5 7503(a). Thus, for example, 
absent a statutory exception to the Single Audit Act, the 
Environmental Protection Agency is not authorized to require a state 
to provide a separate financial or financial and compliance audit of its 
water pollution revolving fund in addition to the “single audit.” 
B-241096, January 30,199l (internal memorandum). However, the 
Act does not limit the authority of any federal agency to conduct 
additional audits or evaluations authorized by federal law or 
regulation, including economy/efficiency and program audits. 31 
U.S.C. $35 7503(c), (e). 

The cost of a single audit is to be shared by the state or local 
government and the federal government, generally in the same 
proportion that federal financial assistance bears to the recipient’s 
total expenditures for the fiscal year(s) covered by the audit. 31 U.S.C. 

5 7505(b); OMB Circular No. A-128,$16. The federal government’s 
share, determined under this formula, becomes an allowable cost to 
the relevant programs. Federal agencies which conduct additional 
audits or evaluations as authorized by 31 USC. 5 7503(c) are 
responsible for their funding. &I. § 7503(e). 

The law also directs the Comptroller General to monitor provisions in 
bilks and resolutions reported by committees of the Senate and House 
of Representatives that require financial or financial and compliance 
audits, and to report to appropriate congressional committees any 
such provisions which are inconsistent with the Single Audit Act. 31 
U.S.C. 5 7506. 
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As noted above, the Single Audit Act applies only to state and local 
governments. The need for reliable and comprehensive auditing, 
however, applies equally to all grantees. In recognition of this, the 
Office of Management and Budget issued OMB Circular No. A-133, 
Audits of Institutions of Higher Education and Other Nonprofit 
Institutions (1990), which establishes auditing requirements for 
nonproflts similar to those of the Single Audit Act. Regardless of the 
identity of the grantee, whether a governmental organization or a 
nonprofit institution, sound auditing practices of the type envisioned 
by the Single Audit Act and the OMB Circulars are indispensable to 
assuring the efficient use of audit resources and to improving the 
fmancial management of federal assistance programs. See, e.g., GAO 
report Promoting Democracy: National Endowment for Democracy’s 
Management of Grants Needs Improvement, GAO/NSIAD-91-162 
(March 1991). 

D.FundsinHandsof Expenditures by grantees for grant purposes are not subject to all of 

Grantee: Status and 
the same restrictions and limitations imposed on direct expenditures 
by the federal government. For this reason, grant funds ln the hands 

Application of 
Appropriation 
Restrictions 

of a grantee h&e been said to largely lose their character and identity 
as federal funds. The Comptroller General has stated the principle as 
follows: 

“It consistently has been held with reference to Federal grant funds that, when such 
funds are granted to and accepted by the grantee, the expenditure of such funds by 
the grantee for the purposes and objects for which made [is] not subject.to the 
various restrictions and IImItations imposed by Federal statute or OUT decisions with 
respect to the expenditure, by FederaI departments and establishments, of 
appropriated moneys in the absence of a condition of the grant speciiicaIIy providinS 
to the contrary.” 43 Comp. Gen. 697,699 (1964). 

Thus, except as otherwise provided ln the program statute, 
regulations, or the grant agreement, the expenditure of grant funds by 
a state government grantee is subject to the applicable laws of that 
state rather than federal laws applicable to direct expenditures by 
federal agencies. 16 Comp. Gen. 948 (1937). The rule applies “with 
equal if not greater force” when the grantee is another sovereign 
nation. B-80351, September 30,194s. 

Thii does not mean that an agency can circumvent a statutory 
restriction by making a grant to do something it could not do directly. 
What it does mean is that when an agency makes a grant for a valid 
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grant purpose, the grantee has a measure of discretion in choosing 
the means to implement the grant, subject to applicable statutes, 
regulations, and the terms of the grant agreement. In exercising that 
discretion, restrictions that would apply to direct expenditures by the 
grantor agency do not necessarily apply to the grantee. Of course, the 
expenditure must be for an otherwise valid grant purpose and must 
not be prohibited by the terms of the grant agreement. 

One group Of cas&’ involves restrictions on employee compensation 
and related payments. Examples are: 

l Provision in Labor-Federal Security Appropriation Act, .I 948, 
prohibiting use of federal funds to pay salaries of persons engaging in 
a strike against the United States Government, did not apply to funds 
granted to states to assist in enforcing Fair Labor Standards Act and 
Walsh-Healey Public Contracts Act. The funds were not “salaries” as 
such; they were grant funds to reimburse states for services of state 
employees, and therefore were state rather than federal funds. 28 
Comp. Gen. 54 (1948). See also 39 Comp. Gen. 873 (1960). 

l Requirement for specific authorizing legislation to use public funds to 
pay employer contributions for federal employees’ health and life 
insurance benefits does not apply to use of federal grant funds to 
contribute to state group health and life insurance programs for state, 
employees. 36 Comp. Gen. 221 (1956). 

l Restrictions on retired pay not applicable to retired military officer 
working on grant-funded state project. 14 Comp. Gen. 916 (1935), 
modified on other grounds by 36 Comp. Gen. 84 (1956). 

. Federal restrictions on dual compensation for federal employees are 
inapplicable to grantee employees. B-153417, February 17,1964. 

The rule has been applied in a variety of other contexts as well. One 
example is the area of state and local taxes. Thus, federal immunity 
from payment of certain sales taxes does not apply to a state grantee 
since the grantee is not a federal agent. The grant funds lose their 
federal character and become state funds. Therefore, the state grantee 
may pay a state sales tax on purchases made with federal grant funds 
if the tax applies equally to purchases made from all nonfederal funds. 
37 Comp. Gen. 85’(1957). See also B-177215, November 30,1972, 
applying the same reasoning for purchases made by a contractor who 
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was funded by a federal grantee. Similarly, a state tax on the income 
of a person paid from federal grant funds involves no question of 
federal tax immunity. 14 Comp. Gen. 869 (1935). 

The following is a sampling of other restrictions which have been 

found inapplicable to grantee expenditures: 

* Adequacy of Appropriations Act (41 U.S.C. § 11) and prohibition on 
entering into contracts for construction or repair of public buildings, 
or other public improvements, in excess of amount specitically 
appropriated for that purpose (41 U.S.C. 5 12). B-173589, 
September 30,197l. 

* Prohibition in 31 U.S.C. 5 1343 on purchasing aircraft without specific 
statutory authority. 43 Comp. Gen. 697 (1964) (permissible for 
grantee under National Science Foundation research grant). See also 
B-196690, March 14, 1980 (purchase of motorvehicles). However, 
an agency may not acquire excess aircraft or passenger vehicles by 
transfer for use by its grantees. 55 Comp. Gen. 348 (1975). 

. Prohibition in 31 U.S.G. $1345 on payment of nonfederal persons’ 
travel and lodging expenses to attend a meeting. 55 Comp. Gen. 750 
(1976). 

* Requirement for specific authority in order to establish a revolving 
fund. (Federal agency would need specific authority in view of 31 
U.S.C. $3302(b)). 44 Comp. Gen. 87 (1964). 

l A grantee’s entertainment expenses may be allowable if incurred in 
furtherance of grant purposes and if not otherwise prohibited by 
statute, regulation, or the grant agreement. 64 Comp. Gen. 582,587 
(1985); B-196690, March 14, 1980; B-187150, October 14,1976. 
Having said this, however, it should be the rare occasion when 
entertainment expenses are in fact allowable, assuming agencies 
follow the Offke of Management and Budget’s instructions to treat 
them as unallowable. (See OMB Circular3 A-21, A-87, A-122.) 

Where assistance funds are provided to the District of Columbia under 
a program of assistance to the states which defmes “state” as 
including the District of Columbia, statutory restrictions expressly 
applicable to the District of Columbia remain applicable with respect 
to the assistance funds even though they would not necessarily apply 
to the assistance funds in the hands of the other states. 34 Comp. 
Gen. 593 (1955); 17 Comp. Gen. 424 (1937); A-90515, December 23, 
1937. 
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When applying the general proposition that grantee expenditures are 
not subject to the same restrictions as direct federal expenditures, it is 
important to keep in mind that grantees are obligated upon 
acceptance of grant funds to spend them for the purposes and 
objectives of the grant, subject to any statutory or special conditions 
imposed on the use of assistance funds. See, ~,42 Comp. Gen. 682 
(1963); 2 Comp. Gen. 684 (1923). These conditions may include 
implied requirements, such as the implied requirement of the “basic 
principles” of open and competitive bidding in the case of grantee 
contracts. 55 Comp. Gen. 390 (1975). They also include statutorily 
authorized requirements, as in the case of the Office of Personnel 
Management’s authority to establish merit standards for grantees 
under 42 U.S.C. § 4728(b) (Intergovernmental Personnel Act of 1979). 
Statutory restrictions on lobbying with public funds may also apply to 
grantee expenditures. 

In addition, several federal statutes prohibit various types of 
discrimination.” Title VI of the Civil Rights Act of 1964 (42 U.S.C. 

5 2OOOd) prohibits discrimination on the basis of race, color, or 
national origin under any program or activity receiving federal 
financial assistance. The Rehabilitation Act of 1973, as amended in 
1978 (29 U.S.C. $ 794), similarly prohibits discrimination against 
handicapped individuals. The Age Discrimination Act of 1975 extends 
the prohibition to discrimination on the basis of age (42 U.W. 

9 6102). 

Title JX of the Education Amendments of 1972 (20 U.S.C. § 1681) 
prohibits sex discrimination under certain education programs, and 
Title VII of.the Civil Rights Act of 1964 (42 USC. § 2000e-2) would 
prohibit employment discrimination by grantees on the basis of sex as 
well as race, color, religion, or national origin. In addition, several 
block grant statutes contaii their own anti-discrimination provisions 
and include sex discrimination. As of the date of this publication, 
however, the editors have found no general statutory prohibition 
against sex discrimination in the awarding of federal assistance funds. 
(The extent to which the equal protection clause of the Constitution 
might come into play is a question left to the courts.) 

“For a detailed Justice Depment option on the applieabkity of the major anti-discrimination 
statutes to federal awisance funds, with particular emphasis on block grants, see 6 Op. Off. 
Legal Counsel 33 (1932). 
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Statements in some of the cases to the effect that grant funds upon 
being paid over to the grantee are no longer federal funds should not 
be taken out of cont.ext. The fact that grant funds in the hands of a 
grantee are no longer viewed as federal funds for certain purposes 
does not mean that they lose their character as federal funds for all 
purposes. It has been held that the government retains a “property 
interest” in grant funds until they are actually spent by the grantee for 
authorized purposes. This property interest may take the form of an 
“equitable lien,” stemming from the government’s right to ensure that 
the funds are used only for authorized purposes, or a “reversionary 
interest” (funds that can no longer be used for grant purposes revert 
to the government). By virtue of this property interest, the funds-and 
property purchased with those funds to the extent unrestricted title 
has not vested in the grantee-are not subject to judicial process 
without the government’s consent. u, Henry v. First National Bank 
of Clarksdale, 595 F.2d 291,308-09 (5th Cir. 1979), cert. denied, 
444 U.S. 1074. 

The concept is illustrated ln two cases from the Court of Appeals for 
the Seventh Circuit. In Palmiter v. Action, Inc., 733 F.2d 1244 (7th 
Cir. 1984), the court rejected the argument that grant funds lose their 
federal character when placed in the grantee’s bank account, and held 
that federal grant funds in the hands of a grantee are not subject to 
garnishment to satisfy a debt of the grantee. The holding would 
presumably not apply where the grantee had actually spent its own 
money and the federal funds were paid over as reimbursement. Id. at 
1249. More recently, the court considered a similar issue in the 
context of a bankruptcy petition filed by a grantee under Chapter 7 of 
the Bankruptcy Code. The issue was whether grant funds in the hands 
of the grantee, as well as personal property purchased with grant 
money, were assets of the bankrupt and therefore subject to the 
control of the trustee ln bankruptcy. Directing the trustee to abandon 
the assets, the court held that they remained the property of the 
federal government. In the course of reaching this result, the court 
noted that unpaid creditors of the bankrupt could, to the extent their 
claims were within the scope of the grant, be paid by the grantor 
agency out of the recovered funds. In re Jollet-Will County 
Community Action Agency,.847 F.2d 430 (7th Cl. 1988). 

A case discussing both Palmiter and Jollet-Will, and reaching a similar 
result, is In re Southwest Citizens’ Organization for Poverty 
Elimination, 91 Bankr. 278 (Bankr. D.N.J. 1988). A grantee, which 
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had purchased a number of motor vehicles with Head Start grant 
funds, tiled a Chapter 11 bankruptcy petition. The Department of 
Health and Human Services sought turnover of the property, 
contending that the bankrupt’s title was subject to the government’s 
right to require transfer to another grantee under the program 
legislation and regulations. The trustee argued that the motor vehicles 
were property of the bankruptcy estate, and that the trustee’s interest 
superseded any interest of the government. After a detailed review of 
precedent, the court directed turnover of the vehicles, concluding that 
the government’s rights amounted to a reversionary interest. 

Another theory occasionally encountered but which appears to have 
received little m-depth discussion is the trust theory-that a grantee 
holds grant funds, and property purchased with those funds, in the 
capacity of a trustee. In Joliet-Will, for example, the court found that 
the grantee was essentially “a trustee, custodian, or other 
intermediary, who . is merely an agent for the disbursal of funds 
belonging to another,” and that the grantee’s “ownership” was 
nominal, like that of a trustee. 847 F.Zd at 432. The trust concept 
finds support in an early Supreme Court decision, Stearns v. 
Minnesota, 179 U.S. 223 (1900), a land grant case in which the Court 
discussed the grant in trust terms. Id. at 243,249. Some agencies 
have incorporated the trust conceptin their program regulations. 
Examples are cited in B-239907, July 10, 1991 (Economic 
Development Administration), and United States v. Rowen, 594 F.2d 
98, 100 (5th Cir. 1979) (former Department of Health, Education, 
and Welfare). See also 64 Comp. Gen. 103,106 (1984). 

A final area in which grant funds in the hands of a grantee continue to 
be treated as federal funds is the application of federal criminal 
statutes dealing with theft of money or property belonging to the 
United States. There are numerous cases in which the courts have 
applied various provisions of the Criminal Code, such as 18 U.S.C. 
3 64 1, to the theft or embezzlement of grant funds or grant property 
in the hands of grantees. Examples involving a variety of grant 
programs are Hayle v. United States, 815 F.2d 879 (2d Cir. 1987); 
United States v. Harris, 729 F.2d 441 (7th Cir. 1984); United States 

v. Hamilton, 726 F.2d 317 (7th Cii. 1984); United States v. Montoya, 
716 F.2d 1340 (10th Cii. 1983); United Statesv. Smith, 596 F.2d 
662 (5th Cir. 1979); United States v. Rowen, 594 F.Zd 98 (5th Cir. 
1979). 
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In each of these cases, the court rejected the argument that the statute 
did not apply because the funds or property were no longer federal 
funds or property. It makes no difference whether the funds are paid 
to the grantee in advance or by reimbursement @lontoya, 716 F.2d at 
1344), or that the funds may have been commingled with nonfederal 
funds (Hayle, 815 F.2d at 882). The holdings are based on the 
continuing responsibility of the federal government to oversee the use 
of the funds. E.g., Hayle, 815 F.Zd at 882; Hamilton, 726 F.2d at 321. 
The result would presumably be different in the case of grant funds 
paid over~outright with no continuing federal oversight or supervision. 
E.g., Smith, 596 F.2d at 664. 

E. Grant Funding 

1. Advances of 
Grant/Assistance Funds 

The statutory prohibition on the advance payment of public funds, 31’ 
U.S.C. 5 3324, does not apply to grants. Since assistance awards are 
made to assist authorized recipients and are not primarily for the 
purpose of obtaining goods or services for the government, the policy 
behind the advance payment prohibition has much less force in the 
case of assistance awards than in the case of procurement contracts. 
Accordingly, it has been held that 31 U.S.C. 5 3324 does not preclude 
advance funding in authorized grant relationships. Unless restricted 
by the program legislation or the applicable appropriation, the 
authority to make grants is suftkient to satisfy the requirements of 31 
U.S.C. 5 3324.60 Comp. Gen. 208 (1981); 59 Comp. Gen. 424 (1980); 
41 Comp. Gen. 394 (1961). As stated in 60 Comp. Gen. at 209, “[tlhe 
policy of payment upon receipt of goods or services is simply 
inconsistent with assistance relationships where the Government does 
not receive anything in the usual sense.” 

This does not mean that there cannever be an advance payment 
problem in a grant case. Two cases involving violations-56 Comp. 
Gen. 567 (1977) and B-159715, August 18, 1972~are discussed in 
Chapter 5. Also, since the authority to advance funds must, at least in 
a general sense, be founded on the program legislation, advance 
payments would probably not be authorized under an assistance 
program that provided for payment by reimbursement. 
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2. Cash Management 
Concerns and 
Requirements 

One problem with the advance funding of assistance awards is that the 
recipient may draw down funds before they are actually needed. This 
IS a matter of concern for several reasons. For one thing, advances 
under an assistance program are intended to accomplish the program 
purposes and not to profit the recipient other than in the manner and 
to the extent specified in the~program. 

But there is another reason. When money is drawn from the Treasury 
before it is needed, or in excess of current needs, the government 
loses the use of the money. The principle was expressed as follows in 
B-146285, October 2, 1973: 

‘“When Federal receipts are insufticient to meet expenditures, lhe difference is 
obtained through borrowing; when receipts exceed expenditures, outstanding debt 
can be reduced. Thus, advancing funds to organizations outside the Government 
before they are needed either unnecessarily increases borrowings or decreases the 
opportunity to reduce the debt level and thereby increases interest CD&S to the 
Federal Government.” 

Thus, premature drawdown not only profits the recipient, but does so 
at the expense of the rest of the taxpayers. GAO has made the same 
point in several reports, such as Improving Medicaid Cash 
Management Will Reduce Federal Interest Costs, HHD-81-94 (May 29, 
1981), andBetter Cash Management Can Reduce the Cost of the 
National Direct Student Loan Program, FGMSD-80-5 (November 27, 
1979).2J 

Congress has recognized these concerns in several ways, one of which 
was the October 1990 enactment of section 4 of the Cash 
Management Improvement Act of 1990, Pub. L. No. lOl-453,104 
Stat. 1058,31 U.S.C. $ 3335~. This legislation requires executive 
agencies to provide for the “timely disbursement” of federal funds in 
accordance with Treasury Department regulations. 

If an agency’s failure to comply with Treasury disbursement 
regulations results in increased cost to the General Fund of the 
Treasury (for example, increased interest expenses resulting from 
increased borrowing needs), the Secretary of the Treasury may collect 
this amount from the offending agency for credit as miscellaneous 
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receipts. 31 U.S.C. $5 3335(b) and (c). The legislative history stresses 
that this penalty authority is to be “restricted to cases of egregious or 
repeated noncompliance, and [not to] be used in a routine manner to 
finance interest costs incurred by the Federal Government.” H.R. Rep. 
No. 696, 1Olst Cong., 2d Sess. 7 (1990). 

If an agency could pay its noncompliance penalty to the Treasury 
simply by reducing awards under its assistance programs, the penalty 
would effectively “cost” the agency nothing, the program 
beneficiaries would suffer, and little would be accomplished. The 
legislation addresses this by requiring that penalties be paid from 
administrative rather than program appropriations, “to the maximum 
extent practicable.” 31 USC. 5 3335(d); H.R. Rep. No. 696 at 7. 

Regulations applicable to all assistance recipients are found in 
Treasury Department Circular No. 1075 (31 C.F.R. Part 205) and 
pertinent Office of Management and Budget circulars. The essence of 
the government’s policy is stated in 31 C.F.R. $205.4(a): 

“Cash advances to a recipient organization shall be limited to the minimum amounts 

needed and shall be timed to be in accord only with the actual, immediate cash 
requirements of the recipient organization in carrying out the purpose of the 
approved program or project. The timing and amount of cash advances shall be as 
close as is administratively feasible to the actual disbursements by the recipient 
organization for direct program costs and the proportionate share of any allowable 

indirect costs.” 

Thus, it is within the discretion of the Social Security Administration 
to determine that a period of 15 months between drawdown and 
disbursement for state employee retirement contributions is 
excessive, and to make an appropriate disallowance. B-244617, 
December 24,1991. The requirement to miniie the tune elapsing 
between transfer of funds to the recipient and disbursement by the 
recipient is also stated in OMB Circulars A-102 (para. 7a) and A-l 10 
(Attachment I, para. 1). It is akso reflected in the Common Rule 
@_.2O(b)(7) and-.21(b), 53 Fed. Reg. 8091. 

Until the Cash Management Improvement Act is fully implemented, 
current Treasury regulations provide that, if annual advances to a 
grantee total less than $120,000, or there is no continuing 
grantor-grantee relationship for at least one year, advances are made 
by direct Treasury check scheduled to make funds available only 
immediately prior to grantee disbursement. 31 C.F.R. § 205.4(c). 
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If annual advances aggregate $120,000 or more and the relationship 
is expected to continue for at least one year, advances are made by 
“letter of credit.” 31 C.F.R. $205.4(b). A letter of credit is an 
instrument (Standard Form 1193A) executed by an authorized 
certifying officer of the grantor agency permitting a grantee to draw 
funds needed for immediate disbursement. A letter of credit is 

irrevocable and is the equivalent of cash “to the extent the recipient 
organization has obligated funds in good faith thereunder in executing 
the authorized Federal program in accordance with the grant, 
contract, or other agreement.” 31 C.F.R. 5 205.5. The Treasury 
Department’s letter of credit procedures are found in the Treasury 
Financial Manual, Vol. I, Part 6, Chapters 2000 and 2500. 
Disbursements under most letters of credit are made by electronic 
fund transfer to a financial institution designated by the recipient 
organization. 

If a recipient is unwiuing or unable to establish procedures to 
minimize the gap between drawdown and disbursement, advance 
funding may be terminated and payments made only on a 
reimbursement basis. 31 C.F.R. 3 205.7. 

’ 

In Maryland Department of Human Resources v. Department of 
Health and Human Services, 854 F.2d 40 (4th Cir. 1988) the plaintiff 
state argued that it should receive its entire annual Social Services 
Block Grant allotment at once at the beginning of the fiscal year. The 
court disagreed, upholding quarterly apportionment by the Office of 
Management and Budget under 31 U.S.C. 5 1512. 

3. Interest on Grant 
Advances 

a. In General The Comptroller General has consistently held that except as 
otherwise provided by law, interest earned by a grantee on funds 
advanced by the United States under an assistance agreement pending 
their application to grant purposes, belongs to the United States 
rather than to the grantee. AU such interest is required to be 
accounted for as funds of the United States, and must be deposited in 
the Treasury as miscellaneous receipts under 31 U.S.C. 5 3302(b). 71 
Comp. Gen. 387 (1992); 69 Comp. Gen. 660 (1990); 42 Comp. Gen. 
289 (1962); 40 Comp. Gen. 81 (1960); B-203681, September 27, 
1982; B-192459, July 1,198O; B-149441,April16,1976; B-173240, 
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August 30, 1973. See also Common Rule L.Zl(i), 53 Fed. Reg. 
8091. If the grantee is unable to document the actual amount of 
interest earned on the grant advances, the grantor agency should use 
the “Treasury tax and loan account” rate prescribed by 31 U.S.C. 
§ 3717 for debts owed to the United States. 69 Comp. Gen. 660 
(1990). 

Except for states, discussed separately later, the rule applies whether 
the grantee is a public or private agency. The rationale for the rule ls 
that unless expressly provided otherwise, funds are paid out to a 
grantee to accomplish the grant purposes, not for the grantee to 
invest the money and earn interest at the expense of the Treasury. 
Thus, funds paid out to a grantee are not to be held, but are to be 
applied promptly to the grant purposes. 1 Comp. Gen. 652 (1922). 

In 40 Comp. Gen. 81 (1960), the Comptroller General held that 
interest on foreign currencies advanced by the Department of 
Agriculture under cooperative agreements, earned between the time 
the funds were advanced and the time they were used, could not be 
retained for program purposes but had to be returned to the Treasury 
for deposit as mlscelIaneous receipts. 

In 42 Comp. Gen. 289 (1962), the rule was applied with respect to 
State Department grants to American-sponsored schools and libraries 
overseas. The Comptroller General stated, “(tlhere can be no doubt 
that only the Congress is legally empowered to give away the property 
or money of the United States.” Id. at 293. The decision further 
concluded that the enabling legislation did not provide sufficient 
authority to use the grant funds to establish a permanent 
interest-bearing endowment fund. In B-149441, February 17, 1987, 
GAO found that since the National Endowment for the Humanities had 
no authority ln its program legislation to permit its grantees to 
establish an endowment fund with grant moneys, it could not 
authorize its grantees to accomplish the same purpose with matching 
funds. 

Citing both 42 Comp. Gen. 289 and B-149441, the Comptroller 
General held ln 70 Comp. Gen. 413 (1991) that legislative authority 
would be required for a proposal whereby the United States 
Information Agency would mnchase discounted foreign debt from 
commercial lenders and transfer the notes to grantees ln the foreign 
country, who would in turn exchange the notes for local currency or 
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local currency denominated bonds and use the income for program 
activities. However, since USIA has statutory authority to accept 
conditional gifts, it could accept a donation of foreign debt and use 
the principal and income for authorized activities in accordance with 
the conditions speciiied. 

Once grant funds are applied by the grantee to the accomplishment of 
the purpose of the grant, the rule no longer applies. Thus, in 
B-230735, July 20, 1988, where use of grant funds to establish an 
endowment trust was authorized by law, GAO concluded that the 
grantee could use income from the endowment as nonfederal 
matching funds on other grants, as long as such use was consistent 
with the terms and conditions of the grant agreement. 

In B-192459, July 1, 1980, a grantee transferred grant funds to a 
trustee under a complex construction fmancing arrangement. The 
trustee was independent rather than an agent of the grantee and the 
grantee could not get the funds back upon demand. GAO determined 
that the transfer to the trustee was in the nature of a disbursement for 
grant purposes. Therefore, Interest earned by the.trustee after the 
transfer could be treated as grant income and retained under the 
terms of the grant agreement. However, interest on grant funds 
placed in bank accounts and certificates of deposit by the grantee 
prior to transfer had to be returned to the Treasury. The grantor 
agency lacked the authority to permit the grantee to retain interest 
earned on grant funds prior to their application to grant purposes. 

In 64 Comp. Gen. 103 (1984) the Agency for International 
Development advanced grant funds to the government of Egypt, 
which in turn advanced them to certain local and provincial elements 
of that government. Since the purpose of the grant was to assist Egvpt 
in its efforts to decentralize certaii governmental functions by 
developing experience at the local level ln managing and financing 
selected projects, GAO concluded that the advances of funds by the 
government of Egypt to the local and provincial entities could 
legitimately be viewed as disbursements for grant purposes. Thus, the 
subgrantees could retain interest earned on those advances. However, 
ln another 1984 case also involving the Agency for International 
Development, GAO found that subgrantees could not retain interest on 
funds advanced to them by the recipient under a cooperative 
agreement whose purpose was to help develop certain technologies, 
where the funds had been advanced prior to any legltlmate program 
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b. Grants to State 
Governments 

need. 64 Comp. Gen. 96 (1984). Both decisions followed the 
approach set forth in B-192459, summarized above. 

In evaluating the disposition of interest income, an important 
determinant is whether the interest was earned before or after the 
grant funds were applied to authorized grant purposes. The key word 
here is “authorized.” For example, under the Community 
Development Block Grant program, grantees may use the funds to 
make loans for certain community projects. Grantees may retain 
interest earned on those loans as a type of “program income.” 
However, if a loan is later found to be ineligible under the program, 
the funds were never used for an authorized grant purpose, and 
interest earned by the grantee must be paid over to the United States 
for deposit as miscellaneous receipts. 71 Comp. Gen. 387 (1992). 

Congress can, of course, legislatively make exceptions to the rule, by 
providing assistance in the form of an unconditional gift or by other 
appropriate statutory provisions. See, e.g., 44 Comp. Gen. 179 
(1964) (provision in appropriation act exempting educational 
institutions from liability for interest under certain Public Health 
Service Act grants); B-l 75155, June 11, 1975 (interest rule not 
applicable with respect to “grants” to Amtrak); B-202 116-O.M., 
February 12,1985 (Legal Services Corporation grantees).24 

Prior to 1968, the prohibition on retention of interest income applied 
to states as well as to other grantees. 20 Comp. Gen. 610 (1941); 3 
Comp. Gen. 956 (1924); 26 Comp. Dec. 505~(1919); 24 Comp. Dec. 
403 (1918); A-46031, January 16,1933. There was no reason to draw 
a distinction. This, of course, was premised on the absence of any 
statutory guidance. 

The treatment of interest on grant advances to state governments is 
now governed by the so-called Intergovernmental Cooperation Act of 
1968 (IGCA), as amended, 31 U.S.C. Chapter 65. The law evolved in 
two stages. The original IGCA created what was to be, for 22 years, 
the major exception to the rule that interest on grant advances 
belongs to the United States. The law first codified the requirement 
for agencies to schedule the transfer of grant funds so as to minimize 

“4A conceptually related case is 71 Camp. Gen. 310 (19931, upholding a Swdl Business 
Administration regulation providing for a reasonable profit to grantees under the Small Business 
lnmvation Development Act. 
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the tie elapsing between transfer and grantee disbursement.25 It then 
provided: “A State is not accountable for interest earned on grant 

money pending its disbursement for program purposes." 31 u.s.c. 
§ 6503(a) (1988). 

The theory behind the Intergovernmental Cooperation Act was to 
control the release of grant funds and thereby preclude situations 
from arising in which state grantees would be in a position to earn 
excessive interest on grant advances. If funds were properly released, 
interest the state might earn would be too small to be a matter of 
concern. The statutory exception was not Intended to create a WindfaII 
for state grantees. The situation did not prove satisfactory, however. 
Grantor agencies complained of premature drawdown of grant 
advances; states complained of slow federal payment in 
reimbursement situations. Congress responded by amending the 
IGCA by section 5 of the Cash Management Improvement Act of 1990 
(CMIA), Pub. Lz No. 101-453, 104 Stat. 1058,1059. 

The revised 31 U.S.C. 5 6503 retains the general requirement to 
minimize the tie elapsing between transfer of funds from the 
Treasury and grantee disbursement for program purposes. rd. 
$6503(a). It then requires the Secretary of the Treasury to enter into 
an agreement with each state which receives federal grant funds 
prescribing fund transfer methods and procedures, as chosen by the 
state and approved by the Secretary. @. 5 6503(b). If an agreement 
cannot be reached with a particular state, the Secretary is authorized 
to establish procedures for that state by regulation. rd. 9 6503(b)(3). 

For advance payment programs, unless inconsistent with program 
purposes, the state must pay interest to the United States from the 
time the funds are transferred to the state’s account to the time they 
are paid out by the state for program purposes. Interest payments are 
to be deposited in the Treasury as miscekmeous receipts. fi. 
3 6503(c). For reimbursement situations, the United States must pay 
interest to the state from the time of payout by the state to the time 
the federal funds are deposited in the state’s bank account. The law 
includes a permanent, indefinite appropriation from the general fund 

2”1nB146285, April 10,1978, GAO concludedtitbis provision didnotrepeal by impUcationa 
statute which prescribed both the timing schedule and the amo”“t of payments under a 
particular assistance program, but rather was geared primarily to programs without statutory 
payment schedules. 
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of the Treasury for this purpose. Id. § 6503(d). Interest ln both 
directions is to be paid annually, za rate based on the yield of 
13-week Treasury bills, using offset to the extent provided in Treasury 
regulations. Id. §§ 6503(c), (d), and (i). The interest provisions of the 
CMIA take effect during the second half of 1993. Pub. L. No. 101-453, 
5 5(e), as amended by Pub. L. No. 102-589, $2 (1992). 

The original IGCA applied only to states and their agencies or 
“instrumentalities.” It did not extend to governments of “political 
subdivisions” of states such as cities, towns, counties, or special 
districts created by state law. The CMIA revision applies to “an 
agency, instrumentality, or fiscal agent” of a state, including 
territories and the District of Columbia, but retains the exclusion for 
“a local government of a State.” 31 U.S.C. § 6501(g), amended by 
CMIA 5 5(a), 104 Stat. at 1059. Thus, decisions under the 1968 law 
should remain relevant ln determining which entities and situations 
are now covered by the CMIA and which remain subject to the 
decisional rules. 

In.56 Comp. Gen. 353 (1977), the Comptroller General considered 
the basis for determining which state entities were covered by the 
IGCA, concluding as follows: 

“[A] Federal grantor agency is not required by the lntergovemmental Cooperation 
Act of 1968 and its legislative history to accept the Bureau of the Census’ 
classification of an entity. in detenninin g whether that entity is a State agency or 
instrumentality or a political subdivision of the State. It is bound by the classification 
of the entity in State law. Only in the absence of a clear indication of the status of the 
entity in State law may it make its own determination based on reasonable standards, 
including resort to the Bureau of the Census’ classifications.” rd. at 357. 

If the classification under state law is not clear and unambiguous, the 
grantee may be required to obtain a legal opinion from the state 
Attorney General in order to assist ln making the determination. Id. 

The exception for states in the 1968 IGCA was held to apply to 
pass-through situations where states are the primary recipients of 
grant funds which are then passed on to subgrantees. In B-171019, 
October 16, 1973, the Comptroller General concluded that the 
exception applied to political subdivisions which were subgrantees of 
states. The Justice Department reached the same conclusion ln 6 Op. 
Off. Legal Counsel 127 (1982). Subsequent decisions applied the 
exception to nongovernmental subgrantees as well, recognizing that 
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there was no basis to distinguish between governmental and 
nongovernmental subgrantees. 59 Camp. Gen. 218 (1980), affd, 
B-196794, February 24,1981. 

The, authority of a state to require its own grantees to account to it for 
funds it makes available to them is a matter within the discretion of 
the state. See B-196794, January 28, 1983 (non-decision letter). 

Other cases under the pre-CMIA version of the IGCA may remain 
relevant as well. For example, the statute does not necessarily apply 
to funds in contexts other than those specified. Thus, in 62 Comp. 
Gen. 701 (1983), the Comptroller General concluded that a 
subgrantee under a Labor Department grant to a state was not entitled 
to retain interest it had earned by investing funds received from the 
Internal Revenue Service as a refund of Federal Insurance 
Contributions Act (social security) taxes. In North Carolina v. 
Heckler, 584 F. Supp. 1’79 (E.D.N.C. 1984), the court found the 
statute inapplicable in a situation where the state had wrongfully 
obtained.federal funds and earned interest on them pending 
repayment to the government. 

4. Program Income Once grant funds have been applied to their grant purposes, they still 
can generate income, directly or indirectly, in various ways. This-as 
distinguished from interest on grant advances-is called “program 
income.” 

Program income may be defined as “gross income received by the 
grantee or subgrantee directly generated by a grant supported 
activity, or earned only as a result of the grant agreement during the 
grant period.” Common Rule §-- .25(b), 53 Fed. Reg. 8093. It may 
include such things as income from the sale of commodities, fees for 
services performed, and usage or rental fees. Id. §--.25(a); OMB 

Circular No. A-l 10, Attachment D. Grant generated income may also 
include investment income, although this will be uncommon. See 
B-192459, July 1, 1980. 

In contrast with income earned on grant advances, program income 
does not automatically acquire a federal character and is not required 
to be deposited in the Treasury as miscellaneous receipts. It may, 
unless the grant provides otherwise, be retained by the grantee for 
grant-related use. 44 Comp. Gem 87 (1964); 41 Comp. Gen. 653 
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(1962); B-192459, July 1, 1980; B-191420,August 24,1978. In 44 
Camp. Gen. 87, the Comptroller General concluded that a grantee 
could establish a revolving fund with grant income in the absence of a 
contrary provision in the grant agreement. However the initial amount 
of a revolving fund established from either the principal of a grant or 
the income generated under the. grant, when returned to the grantor 
agency upon completion of the grant, may not be considered a return 
of grant funds for further use by the grantor but must be deposited in 
the Treasury as miscellaneous receipts. B-154996, November 5, 1969. 

There are three generally recognized methods for the treatment of 
program income: 

(1) Deduction. Deduct program income from total allowable costs to 
determine net costs on which grantor and grantee shares will be 
based. This approach results in savings to the federal government 
because the income is used to reduce contributions rather than to 
increase program size. 

(2) Addition. Add income to the funds committed to the project, to be 
used for program purposes. This approach increases program size. 

(3) Cost-sharing. Use income to meet any applicable matching 
requirements. Under this approach, the federal contribution and 
program size remain the same. 

Both OMB and GAO have expressed preference for the deduction 
method since it results in savings to the federal government and to 
grantees, and it is the preferred method under OMB Circular A-102, 
although grantor agencies have a measure of discretion. See OMB 
Circular A-102, para. 7.e; Supplementary Information Statement on 
revised circular, 53 Fed. Reg. at 8029; Common Rule L.25(g), 53 
Fed. Reg. at 8093; Supplementary Information Statement on common 
rule, 53 Fed. Reg. at 8038. See also GAO report entitled Improved 
Standards Needed for Managing and Reporting Income Generated 
Under Federal Assistance Programs, GAO/GGD-83-55 (July 22,1983). 
(This report was issued several years prior to the revision of OMB 
Circular A-102 and issuance of the Common Rule). 

Some types of program income are subject to special rules: 
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* Rules relating to proceeds from the sale of real and personal property 
.provided by the federal government or purchased in whole or in part 
with federal funds are set forth in the Common Rule §L.25(f), 
-.31, and -.32,53 Fed. Reg. 8093-95. See also OMB Cicular 

A-l 10, Attachment N. 
l Royalties received as a result of copyrights or patents produced under 

a grant may be treated as other program income if specified in 
applicable agency regulations or the grant agreement. Common Rule 
$-.25(e), 53 Fed. Reg. 8093. See also B-186284, June 23,1977; 
GAO report entitled Administration of the Science Education Project 
“Man: A Course of Study”(MACOS), ~~-76-26 (October 14,1975). 

5. Cost-Sharing When the federal government chooses to provide financial assistance 
to some activity, it may also choose to fund the entire cost, but it is 
not required to do so. City of New York v. Richardson, 473 F.2d 923, 
928 (2d Cir. 1973), cert. denied, 412 U.S. 950. “[T]he judgment 
whether to [provide assistance 1, and to what degree, rests with 
[Congress].” Id. Thus, a program statute may provide for full funding, 
or it may pro%e for “cost-sharing,” that is, financing by a mix of 
federal and nonfederal funds. Reasons for cost-sharing range from 
budgetary considerations to a desire to stimulate increased activity on 
the part of the recipient. The two primary cost-sharing devices are 
“matching share” provisions and “maintenance of effort” provisions. 
For a detailed analysis and critique of both devices, see GAO’S report 
Proposed Changes in Federal Matching and Maintenance of Effort 
Requirements for State and Local Governments, GGD-81-7 
(December 23,198O) (hereafter cited as “GGD-81-7”). 

Federal grant funds constitute a significant portion of the total 
expenditures of state and local governments. Thus, cost-sharing 
clearly has an impact on the relationship between the federal 
government and the states, and on the executive-legislative 
relationship at the state level. This gives rise to many interesting 
problems,20 discussed in detail in GAO’S report Federal Assistance 
System Should Be Changed to Permit Greater Involvement by State 
Legislatures, GGD-81-3 (December 151980). 
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a. Local or Matching Share (1) General principles 

A matching share provision is one under which the grantee is required 
to contribute a portion of the total project cost. The “match” may be 
50-50, or any other mix specified in the governing legislation. A 
matching share provision typically prescribes the percentages of 
required federal and nonfederal shares. However, the legislation need 
not provide explicitly for a nonfederal share. A statute authorizing 
assistance not in excess of a specified percentage of project costs wiIl 
normally be interpreted as requiring a local share of nonfederal funds 
to make up the difference. (The rest of the money has to come from 
someplace.) B-214278, January 25, 1985 (construing a provision of 
the Consolidated Farm and Rural Development Act authorizing water 
and waste disposal grants). 

When a federal agency enters into an assistance agreement with an 
eligible recipient, an entire project or program is approved. Where a 
local share is required, this agreement includes an estimate of the 
total costs, that is, a total which will exceed the amount to be borne by 
the federal government. The additional contribution which is needed 
to supply full support for the anticipated costs is the local or 
nonfederal matching share. Once the agreement is accepted, the 
assistance recipient is committed to provide the nonfederal share if it 
wishes to continue with the grant. &, B-130515, July 20,1973. 
Failure to meet this cOmmitment may result in the disallowance of all 
or part of othetise allowable federal share costs. 

Matching share requirements are often intended to “assure local 
interest and involvement through financial participation.” 59 Comp. 
Gen. 668,669 (1980). They may also serve to hold down federal 
costs.. The theory behind the typical matching share requirement may 
be summarized as follows: 

“In theory, the fBcal lure of Federaigrants entices State and local governments into 
allocating new resc~urces to satisfy the non-federal match for programs they 
otherwise would not have funded on their own. While State and local jurisdictions 
may not be wiUing or able to fully fund a program from their own resot~ces, they 
would most likely agree to spend new resources on the same project if most of the 
project costs were paid by the Federal Government.” 

~~-81-7 at 9. Thii approach has been termed “COOperatiVe 
federalism.” E&, Kingv. Smith, 392 U.S. 309,316 (1968). It is also 

page 1069 GAO/OGC-92.13 ApproptitiOnS Law -vol. n 



known as the “federal carrot.” See City of New York v. Richardson, - 
473 F.Zd at 928. 

Matching requirements are most commonly found in the applicable 
program legislation. However, they may also be found in 
appropriation acts. E&., 58 Comp. Gen. 524 (1979); 31 Comp. Gen. 
459 (1952). A matching provision in an appropriation act, like any 
other provision in an appropriation act, wiU apply only to the fiscal 
year(s) covered by the act or the appropriation to which it applies, 
unless otherwise specified. 58 Comp. Gen. at 527. 

If a program statute authorizes grants but neither provides for nor 
prohibits cost-sharing, the grantor agency may in some cases be able 
to impose a matching requirement administratively by regulation. The 
test is the underlying congressional intent. If legislative history 
indicates an intent for full federal funding, then the statute will 
generaUy be construed as requiring a 100 percent federal share. 
B-226572, June 25, 1987; B-169491, June 16,198O. However, 
cost-sharing regulations have been regarded as valid where the statute 
was silent and it could reasonably be concluded that Congress left the 
matter to the judgment of the administering agency. B-130515, 
July 17, 1974; B-130515, July 20,1973. Such regulations may be 
waived uniformly and prospectively, but may not be waived on a 
retroactive and ad hoc basis. Id. -- - 

Matching funds, as with the federal assistance funds themselves, can 
be used only for authorized grant purposes. B-230735, July 20,1988; 
B-149441, February 17, 1987. In the latter case, GAO concluded that 
the National Endowment for the Humanities could not divert state 
matching funds to establish private endowments which, under 
existing authorities, could not have been created by a direct award of 
NEH funds. See also 42 Comp. Gen. 289,295 (1962). 

Unless otherwise specified in the governing legislation, a grantee may 
match only a portion of the funds potentially available to it, and 
thereby receive a correspondingly smaller grant. 16 Comp. Gen. 512 
(1936). 

Under a cost-sharing assistance program funded by advance 
payments of the federal contribution, the Comptroller General has 
held that the advances may be made prior to the disbursement of the 
nonfederal share as long as adequate assurances exist (e.g., by 
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contractual commitments) that the local share will be forthcoming. 60 
Camp. Gen. 208 (1981). See also 23 Comp. Gen. 652 (1944) 
(payment by federal agency of local share under cooperative 
agreement, subject to contractual agreement to reimburse). 

Where the statute authorizing federal assistance specifies the federal 
share of an approved program as a specific percentage of the total 
cost, the grantor agency is required to make awards to the extent 
specified and has no discretion to provide a lesser (or greater) 
amount. Manatee Countyv. Tram, 583 F.2d 179, 183 (5th Cii. 1978); 
53 Comp. Gen. 547 (1974); B-197256, November 19, 1980. However, 
where the federal share is defined by statutory language which 
specifies a maximum federal contribution but no miniium, the 
agency can provide a lesser amount. 50 Comp. Gen. 553 (1971). 

Although most cost-sharing programs are in terms of a fixed federal 
share, some programs may provide for a decliniig federal share. 
Under a declining share programin the Regional Rail Reorganization 
Act, GAO concluded that the federal share could be determined in the 
year the grant was made, notwithstanding the fact that the grantee 
would not actually incur the costs until the following fiscal year. 
B-175155, July 29, 1977. Another cost-sharing variation is the 
“aggregate match,” in which the nonfederal share is determined by 
cumulating the grantee’s contributions from prior time periods. An 
example is discussed in 58 Comp. Gen. 524 (1979). 

(2) Hard and soft matches 

The program statute may define or limit the types of assets which may 
be applied to the nonfederal share. A provision limiting the nonfederal 
share to cash contributions is called a “hard match.” In 31 Comp. 
Gen. 459 (1952), the matching share was described in the 
appropriation act that required it as an ‘amount available.” In the 
absence of legislative history to support a broader meaning, GAO 
concluded that the matching share must be in the form of money and 
that the value of other non-monetary contributions could not be 
considered. A more explicit “hard match” requirement is discussed in 
52 Comp. Gen. 558 (1973), in which GAO concluded that the matching 
share, while it must be in the form of money, could include donated 
funds as well as grantee funds. White the program discussed in 52 
Comp. Gen. 558 no longer exists, the case remains useful for this 
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point and for the detailed review of legislative history timinafmg the 
purpose and intent of the “hard match” provision. 

The program legislation may expressly authorize the inclusion of 
assets other than cash in the nonfederal contribution. See 56 Camp. 
Gen. 645 (1977). If the legislation is silent with respectto the types of 
assets which may be counted, the statute will generally be construed 
as permitting an “in-kid” or “soft” match, that is, the matching share 
may include the reasonable value of property or services as well as 
cash. 52 Comp. Gen. 558,560 (1973); B-81321, November 19,194s. 
The valuation of in-kind contributions can get complicated. An 
example is 31 Comp. Gen. 672 (1952) (value of land could not 
include the cost or value of otherwise unallowable improvements to 
the land previously added by the grantee). Current valuation 
standards for state and local governments are found in the Common 
Rule, L-.24,53 Fed. Reg. 8092. 

(3) Matching one grant with funds from another 

An important and logical principle is that neither the federal nor the 
nonfederal share of a particular grant program may be used by a 
grantee to match funds provided under another federal grant 
program, unless specifically authorized by law. In other words, a 
grantee may not (1) use funds received under one federal grant as the 
matching share under a separate grant, nor may it (2) use the same 
grantee dollars to meet two separate matching requirements. 56 
Comp. Gen. 645 (1977); 47 Comp. Gen. Sl(l967); 32 Comp. Gen. 
561(1953); 32 Comp. Gen. 141(1952); B-214278, January25, 
1985; B-212177, May 10,1984; B-130515, July20,1973; 
B-229004-O.M., February 18,1988; B-162001-O.M., August 17, 
1967. See also Common Rule $ .24(b), 53 Fed. Reg. 8092. A 
contrary rule would largely n-the cost-sharing objective of 
stimulating new grantee expenditures.2’ 

Normally, exceptions to the rule are in the form of express statutory 
authority. A prominent example is section 105(a)(9) of the Housing 
and Community Development Act of 1974, 42 U.S.C. 3 5305(a)(9), 

“By way of contrast, the rule that funds received under one federal grant may not, absent 
congressional authorization, be used to fiice the local match under another federal @‘ant, 
does not apply to federal loans. The reason is that Loans, unlike @nts, are expected 10 be repad 
and the recipient is thus, at least ultimately, using its own funds. Of course, the propoSed use Of 
the &I& must be authorized under the toan p&ram legislation. B-20721 I-O.M., July 9,1982. 
See&o B-214278,Ja,uacy25, 1985. 
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which authorizes community development block grant funds to be 
used as the nonfederal share under any other grant undertaken as part 
of a community development program. See 59 Comp. Gen. 668 
(1980); 56 Comp. Gen. 645 (1977); B-239907, July 10, 1991. The 
latter opinion concluded that community development block grant 
regulations no longer apply once the funds have been applied as a 
match under another grant program, at least where applying the 
regulations would substantially interfere with use of the funds under 
the receiving grant. For other examples, see 52 Comp. Gen. 558,564 
(1973) and 32 Comp. Gen. 184 (1952). 

In 59 Comp. Gen. 668, GAQ considered a conflict between two 
statutes-the Housing and Community Development Act which, as 
noted, permits federal grant funds to fill a nonfederal matching 
requirement, and the Coastal Zone Management Act, which provides 
for cost-sharing grants but expressly prohibits the use of federal 
funds received from other sources to pay a grantee’s matching share. 
Findiig that the statutory language could not be reconciled, and 
noting further that there was no helpful legislative history under either 
statute, the Comptroller General concluded, as the most reasonable 
result consistent with the purposes of both statutes, that community 
development block grant funds were available to pay the nonfederal 
share of Coastal Zone Management Act grants for projects properly 
incorporated as part of a grantee’s community development program. 
See also B-229004-O.M., February 18, 1988, which essentially 
followed 59 Comp. Gen. 668 and concluded that community 
development block grant funds could be used for the matching share 
of certain grants under the Stewart B. McEinney Homeless Assistance 
Act of 1987. 

A somewhat less explicit exception is discussed in 57 Comp. Gen. 710 
(1978), holding that funds distributed to states under Title II of the 
Public Works Employment Act of 1976,42 U.S.C. $5 6721-6736 
(called the “countercyclical revenue sharing program”), may be 
applied to the states’ matching share under the Medicaid program. 
GAO agreed with the Treasury Department that Title II payments 
amounted to “general budget support as opposed to categorical or 
block grants or contracts” (57 Comp. Gen. at 711)-a form of 
revenue sharing-and thus should be construed in the context of the 
(since repealed) General Revenue Sharing Program. General Revenue 
Sharing was characterized by a “no strings on local expenditures” 
policy, evidenced by the fact that a provision in the original legislation 
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barring the use of funds as the nonfederal share in other federal 
P~O@%~IS had been repealed. Stressing the strong analogy between 
Title II and General Revenue Sharing, the decision concluded that 
implicit in the “no strings” policy was the authority to apply Title II 
funds to a state’s matching share under Medicaid. 

It should also be noted that where any federal assistance funds are 
used as nonfederal matching funds for another grant, such use must 
be consistent with the grant under which they were originally awarded 
as weli as the grant they are intended to implement. 59 Comp. Gen. 
668 (1980); 57 Comp. Gem at 715; B-230735, July 20, 1988. 

Funds received by a property owner from a federal agency as just 
compensation for property taken by eminent domain belong to the 
owner outright and do not constitute a “grant.” Therefore, they may 
be used as the nonfederal share of a grant from another federal 
agency, even where the taking and the grant relate to the same 
project. B-197256, November 19,198O. 

(4) Relocation allowances 

Federally assisted programs which result in the displacement of 
individuals and business entities may, apart from eminent domain 
payments, result in the payment of relocation allowances under the 
Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970. Under the statute, authorized relocation payments 
provided by a state incident to a federally assisted project which 
results in relocations are to be treated in the same manner as other 
project costs. Thus, under a program statute which provides for a 90 
percent federal contribution, 90 percent of authorized relocation 
payments will be reimbursable as an allowable program cost. In other 
words, any applicable matching share requirement will apply equally 
to the relocation payments. B-215646, August 7, 1984. 

(5) Payments by other than grantor agency 

Of course there is nothing wrong with grantees receiving funds under 
more than one grant for which they are eligible. If the grants are 
administered by different agencies, each agency is making payments 
under its own program. Occasionally, an agency is asked to make 
payments not associated with any of its own assistance programs, to a 
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grantee or grant beneficiary under some other agency’s program. The 
cases fall into two groups. 

The first situation involves services performed by an assistance 
beneficiary to an agency other than the grantor agency. Under the 
College Work-Study Program, not to exceed 70 percent of the 
student’s salary is paid by the college under a Department of 
Education grant, with the remainder paid by the employer. 42 U.S.C. 
5 2753(b)(5). The “employer” may be another federal agency. 46 
Comp. Gen. 115 (1966). In addition to the salary contribution, the 
employing agency may pay’unreimbursed administrative costs such as 
social security taxes and compensation insurance. 50 Comp. Gen. 553 
(1971); 46 Comp. Gen. 115. However, an agency may not, without 
statutory authority, participate in a work-study program authorized by 
state law and not coordinated with the federal program. B-159715, 
December 18, 1978. 

The authority to pay administrative costs under the work-study 
program is based on the cost-sharing nature of that program. Absent 
cost-sharing, there is no comparable authority. 61 Comp. Gen. 242 
(1982) (agency to which employee had been assigned under former 
Comprehensive Employment and Training Act lacked authority to 
reimburse grantee for retirement contributions). 

The second group of cases involves projects which benefit other 
federal facilities. Under program legislation which does not give the 
grantor agency discretion to reduce the federal share, the grantor 
agency is not authorized to exclude from total cost a portion of an 
otherwise eligible project solely because that portion would provide 
service to another federal facility. 59 Comp. Gen. 1 (1979). Where the 
grantor agency has reduced its contribution because a portion of the 
project would serve another federal facility, the “benefited agency” 
normally would not be authorized to make up the shortfall without 
receiving additional consideration above and beyond the improved 
service it would have received anyway. B-189395, April 27,197s. 
However, if Congress chooses to appropriate funds to the benefited 
agency to make up the shortfall, the benefited agency may make 
otherwise proper contributions without requiring additional legal 
consideration as long as its contribution, when added to the amount 
contributed by the grantor agency, does not exceed the statutorily 
specified federal share. 59 Comp. Gen. 1; B-198450, October 2,198O; 
B-199534/B-200086, October 2, 1980. 
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The illustration given in 59 Comp. Gen. 1 may help to clarify these 
principles. Suppose the statutory federal share is 75 percent and the 
total project cost is $10 million. The federal share is 75 percent of 10 
mihion, or $7.5 million. Now suppose the grantor agency determines 
that 20 percent of the project will serve another federal facility. Under 
59 Comp. Gen. 1, it is improper for the grantor agency to reduce total 
cost by 20 percent (i.e., from $10 million to $8 million) and to then 
contribute only 75 percent of the $8 million, for a federal share of $6 
million. The correct federal share should have remained 75 percent of 
$10 million. 

Suppose further that the grantor agency has made the reduction and 
Congress appropriates money to the benefited agency to make up the 
shortfall. Using the same hypothetical figures, the benefited agency 
may contribute $1.5 million (20 percent of the federal share of $7.5 
million) as the federal share of that portion of the project attributable 
to its use, without further legal consideration. However, as mentioned 
above, its contribution, when added to the contribution of the grantor 
agency, may not exceed the specified statutory share unless further 
legal consideration is received by the government. 

The decision at 59 Comp. Gen. 1 and the two October 1980 
unpublished decisions resulted from a disagreement between GAO and 
the Environmental Protection Agency over grant funding policy under 
the Federal Water Pollution Control Act. The Act authorized EPA to 
make 75 percent p8 constructions granta for wastewater treatment 
systems. EPA construed the statute as permitting it to proportionately 
reduce its contribution to the extent a project benefits other federal 
facilities. As noted, GAO concluded that EPA lacked authority to 
reduce its contribution below 75 percent, and that the benefited 
agencies could not make up the shortfall. EPA disagreed, and to 
resolve the funding impasse, Congress, apparently as a temporary 
expedient, provided funds to certain agencies, specifically the Army 
and the Navy. However, Congress did not provide funds for the Air 
Force to offset the reduced grantqand the issue arose again in 
B-194912, August 24,198l. The Comptroller General reaffirmed 
GAO’S position and concluded that, absent specific congressional 
approval, the appropriations of the Air Force were not available to 
make up for the reduced grant amounts. 
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b. Maintenance of Effort Suppose the state of New Euphoria spends around a million dollars a 
year for the control of noxious pests. After several years, the 
continued proliferation of noxious pests leads Congress to conclude 
that the program is not going as well as everyone might like, and that 
federal financial assistance,is in order. Congress therefore enacts 
legislation and appropriates funds to provide annual pest-controls 
grants of half a million dollars to each affected state. 

New Euphoria applies for and receives its grant. Like most other 
states, however, New Euphoria is strapped for money and faced with 
various forms of taxpayer revolt. While the state government certainly 
believes that noxious pests merit control, it would, if it had free choice 
in the matter, rather use the money on what it regards as higher 
priority programs. The state uses the $500,000 federal grant for its 
pest control program-it has no choice because it has contractually 
committed itself with the federal government to do so as a condition 
of receiving the grant. However, it then takes $500,000 of its own 
money away from pest control and applies it to other programs. If the 
purpose of the federal grant legislation is simply to provide general 
financial support to New Euphoria, that purpose has been 
accomplished and the state has clearly benefited. But ifthe federal 
purpose is to fund an increased level of pest control activity, the 
objective has just as clearly been frustrated. 

When Congress wants to avoid this result, a device it commonly uses 
is the “maintenance of effort” requirement. Under a maintenance of 
effort provision, the grantee is required, as a condition of eligibility 
for federal funding, to maintam its financial contribution to the 
program at not less than a stated percentage (which may be 100 
percent or less) of its contribution for a prior time period, usually the 
previous fiscal year. The purpose of maintenance of effort is to ensure 
that the federal assistance results in an increased level of program 
activity, and that the grantee, as did New Euphoria, does not simply 
replace grantee dollars with federal dollars. GAO has observed that 
maintenance of effort, since it requires a specified level of grantee 
spending, “effectively serves as a matching requirement.” GGD-81-7 at 
2. 

GAO has also observed that a grant for something the grantee is 
already spending its own money on is, without maintenance of effort, 
little more than another form of revenue sharing. 
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‘“When Federal grant money is used to substitute for ongoing 01 planned State and 
local expenditures, the ultimate effect of the Federal program funds is to provide 
tkcal relief for recipient States and localities rather than to increase service fevels in 
the program area. When f=cal substitution occurs, narrow-purpose categorical 
Federal programs enacted to augment service levels are transformed, in effect, into 
broad purpose fiscal assistance like revenue sharing. Maintenance of effort 
provisions, if effective, can prevent substitution and ensure that the Federal grant is 
used by the grantee for the specific purpose intended by the Congress.” GGD-81-7 at 
48-49. 

One type of maintenance of effort requirement is illustrated by the 
following provision from the Clean Air Act: 

“No [air PDUution control1 agency shall receive any grant under this section during 
any fLscal year when its expenditures of non-Federal funds for recurrent expenditures 
for air pollution control programs will be less than its expenditures were for such 
programs during the preceding fEcal year. .” 

42 U.S.C. f~ 7405(c), amended by Pub. L. No. 101-549, 5 802(e), 104 
Stat. 2399,2688 (1990). 

A variation is found in 20 U.S.C. 5 2971, applicable to certain education 
grants, which we chose because it includes most of the points we will 
note in this discussion. The basic requirement is subsection (a)(l): 

“[Al State is entitled to receive its full allocation of funds for any fxal year if the 
Secremy fmds that either the combined f=cal effort per student or the aggregate 
expenditures within the State with respect to the provision of free public education 
for the preceding f=cal year was not Less than 90 percent of such combined f=cai 
effort or aggregate expenditures for the second preceding fiscal year.” 

Maintenance of effort statutes will invariably provide fiscal sanctions 
if the grantee does not meet its commitment. Sanction provisions are 
of two types. Under one version, the grantee’s allocation of federal 
funds is reduced in the same proportion as its contribution fell below 
the required level. For example, 20 U.S.C. $2971(a)(2) provides: 

“The Secretary shall reduce the amount of the allocation of funds under this division 
in any fEcal year in the exact proportion to which the State fails to meet the 
requirements of paragraph (1) by falling below 90 percent of both the tiscat effort per 
student and aggregate expenditures. .” 

The second and more draconian version is illustrated by the Clean Air 
Act provision~quoted above and discussed in B-209872-O.M., 
March 23, 1984, an internal GAO memorandum. Under this version, 
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the grantee falling short of its maintenance of effort commitment 
loses all grant funds under the program for that fiscal year. GAO has 
endorsed the enactment of legislation making proportionate reduction 
the standard rather than total withdrawal. ~~~-81-7 at 71. 

Some maintenance of effort statutes authorize the administering 
agency to waive the requirement for a specified time period if some 
natural disaster or other unforeseen event caused the funding 
shortfall. An illustration is 20 USC 5 2971(a)(3): 

“The Secretary may waive, for 1 fiscal year only, the requirements of this subsection 
if the ~ecretaly determines that such a waiver would be equitable due to exceptional 
or uncontrollable circumstances such as a natural disaster or a’precipitous and 
unforeseen decline in the fmancial resources of the State.” 

If a grantee fails to meet its commitment and the noncompliance 
cannot be waived, any disbursement of federal funds in excess of the 
amount permitted by the program statute must generally be 
recovered. 51 Comp. Gen. 162 (1971). Failure to require repayment 
of such funds “would, in effect, constitute the giving away.of United 
States funds without authority of law.” &I. at 165. 

A variation of the maintenance of effort provision is the so-called 
“nonsupplant” provision, which requires that federal funds be used to 
supplement, and not supplant, nonfederal funds which would 
otherwise have been made available. Nonsupplant is sometimes used 
in conjunction with maintenance of effort, an example again being the 
education statute, 20 U.S.C. § 2971(b): 

“A State or local educational agency may use and allocate funds received under this 
division only so as to supplement and, to the extent practical, increase the level of 
funds that would, in the absence of Federal funds made available under this division, 
be made available from non-Federal sowces, and in no case may such funds be used 
so as to supplant funds from non-Federal sources.” 
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The Clean Air Act provision, quoted in part above, also includes a 
nonsupplant clause. GAO’s 1980 study concluded that nonsupplant 
provisions were largely unenforceable, and recommended against 
their use. GGD-81-7 at 71.2g 

F. Obligation of 
Appropriations for 
Grants 

1. Requirement for 
Obligation 

As with any other type of expenditure, the expenditure of federal 
assistance program funds requires an obligation that is proper in 
terms of purpose, time, and amount, and the obligation must be 
properly recorded. The purpose, time, and amount requirements are 
essentially the same for grants as for other expenditures. With respect 
to recording of the obligation, 31 U.S.C. 5 1501(a)(5) requires that the 
obligation be supported by documentary evidence of a grant payable- 

“(A) from appropriations made for payment of, or contributions to, amounts rquired 
to be paid in specific amounts tixed by Law or under formulas prescribed by law; 

“(B) under an egreement authorized by law; or 

“(‘2) under plans approved consistent with and authorized by law.” 

What constitutes an obligation in the grant context, and what wiU or 
will not satisfy 31 USC. 5 1501(a)(5), are discussed in more detail in 
Chapter 7. 

““Most Federal program offkials we contacted agreed that nonsupplant is difkdt, if not 
impossible, to enforce because it c&s for an external judgment on what grantees would have 
done if Federal funds were not available. Basically, this c&3 for a Federal agency to assess the 
motives behind particular changes in State and local plans or budgets and to judge whether the 
presence of Federal grant funds drove the particular State or local action.” GGD-81-7 at 54. 
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2. Changes in 
Grants-Replacement 
Grants vs. New Obligations 

a. The Replacement Grant 
Concept 

Changes in grants may come about for a variety of reasons-the 
original grantee may be unable to perform, the grant amount may be 
increased, there may be a redefinition of objectives, etc. If the change 
occurs in the same fiscal year (or longer period if a multiple-year 
appropriation is involved) in which the original grant was made, there 
is no obligation problem as long as the amount of the appropriation is 
not exceeded. If, however, the change occurs in a later fiscal year, the 
question becomes whether the amended grant remains chargeable to 
the appropriation initially obligated or whether it constitutes a new 
obligation chargeable to appropriations current at the tie the change 
is made. 

As a general proposition, a grant amendment which changes the 
scope of the grant or which makes the award to an entirely different 
grantee (not a successor to the original grantee), and which is 
executed after the appropriation under which the original grant was 
made has ceased to be available for obligation, may not be charged to 
the original appropriation. Q, 58 Comp. Gen. 676 (1979). If the 
amendment amounts to a substitute grant, it extinguishes the old 
obligation and creates a new one. The new obligation is chargeable to 
the appropriation available at the time the new obligation is created. 
There are also situations where a grant amendment creates a new 
obligation chargeable to the later appropriation without extinguishing 
the original obligation. In either event, if the grantor agency does not 
recognize that the change creates a new obligation when the change is 
made, there is a potential Antideficiency Act violation. On the other 
hand, a change which qualities as a “replacement grant” remains 
chargeable to the original appropriation. Of course, an agency with 
the requisite program authority can change the scope of a grant if 
current appropriations are used. 60 Comp. Gen. 540 (1981). 

The clearest example of a change that creates a new obligation is 
where the amount of the award is increased. If the grantee has no 
legal right stemming from the original grant agreement to compel 
execution of the amendment, the increase in amount is a new 
obligation chargeable to appropriations current when the change is 
made. 41 Comp. Gen. 134 (1961); 39 Comp. Gen. 296 (1959); 37 
Comp. Gen. 861 (1958). However, an upward adjustment in a 

page 10-n GAOIOGC-92-19 Appropriations Law -Vol. II 



Chapter 10 
Federal Assistance: Grants and Cooperative Agreements 

“provisional indirect cost rate” contained in a grant award, which 

contemplated a possible increase in the indirect cost rate at a later 
date, does not constitute an additional or new award. Payments 
resulting from such an adjustment are chargeable to the appropriation 
originally obligated by the grant. 48 Comp. Gen. 186 (1968). 

Where a change involves some other aspect of the grant, it is 
necessary to determine whether the change, viewed as a whole, will 
create a new and separate undertaking or will enlarge the scope of the 
grant, thereby creating a new obligation. As pointed out in 58 Comp. 
Gen. 676,680 (1979), the cases have identified three closely related 
areas of concern that must be satisfied before a change may be viewed 
as a “replacement grant” and not as creating a new obligation: 

(1) The bona fide need for the grant project must continue; -- 

(2) The purpose of the grant from the government’s standpoint must 
remain the same; and 

(3) The revised grant must have the same scope. 

The “scope” of a grant, as stated in 58 Comp. Gen. at 681: 

“grows out of the grant purposes. These purposes must be referred to in order to 

identify those aspects of a grant that make up the substantial and material features of 

a particular grant which in turn fx the scope of the Government’s obligation.” 

b. Substitution of Grantee As a general rule, when a recipient of a grant is unable to implement 
the grant as originally contemplated, and an alternative grantee is 
designated subsequent to the expiration of the period of availability 
for obligation of the grant funds, the award to the alternative grantee 
must be treated as a new obligation and is not properly chargeable to 
the appropriation current at the time the origInal grant was made. 
B-164031(5), June 25,1976; B-114876/A-44014, January21,1960. 

However, it is possible in certain situations to make an award to an 
alternative grantee after expiration of the period of availability for 
obligation where the alternative award amounts to a “replacement 
grant” and is substantially identical in scope and purpose to the 
original grant. 57 Comp. Gen. 205 (1978); B-157179, September 30, 
1970. In the latter decision, the Comptroller General did not object to 
the use of unexpended grant funds ortginaUy awarded to the 
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University of Wisconsin to engage Northwestern University in a new 
fiscal year to complete the unfinished project. Approval was granted 
because the project director had transferred from the University of 
Wisconsin to NorthwesternUniversity and he was viewed by all the 
parties as the only person capable of completing the work. The 
decision also noted that the original grant was made in response to a 
bona fide need then existing, and that the need for completing the 
project continued to exist. 

GAO has also indicated that it might be possible in certain situations to 
develop procedures to designate an alternate grantee at the time an 
award is made to the principal grantee, provided that all of the criteria 
for selection of the principal and required administrative action are 
also met concerning the alternate, with the sole exception that the 
award to the alternate is not mailed to it pending a determination as to 
whether the principal actually complies with the terms of the award. 
The validity of any such procedure would have to be assessed on a 
case-by-case basis. B-114876, July 29,196O; B-114876, March 15, 
1960. 

c. Other Changes A shift in the community to be served by the grant has been held to 
constitute a new obligation. Thus, in B-164031(5), June 25, 1976, the 
original grantee ran into financial difficulties and was unable to utilize 
a hospital modernization award under the Hi-Burton program. The 
Comptroller General found that a proposal to shift the award to 
another hospital would constitute a new undertaking rather than a 
replacement grant since the hospitals.were over 100 miles apart and 
served essentially different communities. 

An enlargement of the community to be served will not~necessarily 
constitute a new obligation. The grant in 58 Comp. Gen. 676 (1979) 
was to set up a demonstration community service volunteer program. 
The grant defined the number of participants deemed necessary to 
generate the desired test results. The geographic site for which the 
grant was awarded was expected to produce the necessary number of 
volunteers, but did not. It was held that the geographical area could 
be expanded to produce the desired number of volunteers. The 
modiication in these circumstances would not constitute a new and 
separate undertaking and could be funded from the appropriation 
originally obligated. 
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A change in the research objectives of a grant will constitute a new 
obligation notwithstanding that some aspects of the original grant and 
the modification may be related. 57 Comp. Gen. 459 (1978). See also 
39 Comp. Gen. 296 (1959). 

A 1969 decision involved amendments by the National Institute of 
Mental Health which would change the use of grant funds from 
construction to renovation and vice-versa beyond the period of 
obligational availability. Since the amendments met the statutory 
eligibility criteria, since they would still accomplish the original grant 
objectives, and since they involved neither a change in grantees nor an 
increase in amount, they were held permissible under the original 
obligations. B-74254, September 3, 1969. 

G. Grant Costs 

1. Allowable vs. 
Unallowable Costs 

a. The Concept of Allowable 
costs 

Recipients of assistance awards are expected to use the assistance 
funds for the purposes for which they were awarded, subject to any 
conditions that may attach to the award. Expenditures or costs that 
meet the grant purposes and conditions are termed “allowable costs.” 
An expenditure which is not for grant purposes or is contrary to a 
condition of the grant is not an allowable’cost and may not be 
properly charged to the grant. 

Where a cost is not allowable, as far as the government is concerned 
the recipient stll has the funds. If the grant funds have already been 
paid over to the grantee and no allowable costs of an equal amount 
are subsequently Incurred, the recipient is required to return the 
amount of the Improper charge to the government. Q, Utah State 
Board for Vocational Education v. United States, 287 F.2d 713 (10th 
Cir. 1961). The United States “has a reversionarv interest in the 
unencumbered balances of such grants, includiig any funds 
improperly applied.” 42 Comp. Gen. 289,294 (1962). See also 
B-198493, July 7,198O. This requirement cannot be waived. 
B-171019, June 3, 1975. Thus, the Comptroller General has held that 
an agency cannot waive its statutory regulations to relieve a grantee of 
its liability for improper expenditures. B-163922, February 10,1978. 
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Similarly, an agency may not amend its regulations to relieve a 
grantee’s liability for expenditures for administrative costs in excess 
of a statutory limitation. B-178564, July 19, 1977, reaffirmed ln 57 
Comp. Gen. 163 (1977). 

Guidance from the Office of Management and Budget on cost 
principles is found in a series of OMB Circulars: A-21 (Cost Principles 
for Educational Institutions); A-87 (Cost Principles for State and 
Local Governments); A-122 (Cost Principles for Nonprofit 
Organizations). These circulars are expressly incorporated in the 
common rule adopted under OMB Circular No. A-102. Common Rule 
S-.22,53 Fed. Reg. 8092. 

Costs are of two types, direct and indirect. Direct costs are items that 
are specifically identifiable and attributable to a particular cost 
objective.“O In other words, direct costs are obligations or 
expenditures of a recipient which can be tied to a particular award. 
For example, if a recipient purchases an item of equipment necessary 
to carry out a particular award, the purchase price is a direct cost 
under that award. Indirect costs are costs incurred for common 
objectives which cannot be directly charged to any single cost 
objective.3* A common example is depreciation. The concept of 
indirect costs ls essentially an accounting device to permit the 
allocation of overhead in proportion to benefit. See B-203681, 
September 27, 1982. Indirect cost rates are usually negotiated by the 
grantor and grantee. 

The overallocation of indirect costs is unauthorized and therefore 
unallowable. The reason is that 31 U.S.C. $ 1301(a) restricts the use of 
appropriated funds to the purposes for which they were appropriated, 
and payment of the overallocation would not serve the purposes of the 
appropriation. B-203681, September 27,1982. 

A grantee may generally substitute other allowable costs for costs 
which have been disallowed, subject to any applicable cost ceiling. If 
additional funds become available as the result of a cost disallowance, 
those funds should be used to pay any “excess” allowable costs which 
could not be paid previously because of the ceiling. B-208871.2, 
February 9,1989. 

30 I& OMFJ Circular No. A-87, para. E.l. 

=GAO, A Glossary of Terms Used in the Federal Budget Process, PAD-81.27, at 87 (1981). 
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Allowable costs are determined on the basis of the relevant program 
legislation, regulations, including OMB directives, and the terms of the 
grant agreement. First and foremost, of course, is the program 
statute. Thus, where the legislation and legislative history of a 
program clearly limited the purposes for which grant funds could be 
used, grantees could not use grant funds for non-specified purposes, 
including one for which Congress had provided funds under a 
separate appropriation. 35 Comp. Gen. 198 (1955). In 55 Comp. Gen. 
652 (1976), however, a statute prohibiting certain costs was held to 
apply only to direct costs and, absent legislative history to the 
contrary, did not preclude use of standard indirect cost rates even 
though technically a percentage of the indirect cost rates could be 
attributed to the prohibited items. 

The role of agency regulations is illustrated by California v. United 
States, 547 F.2d 1388 (9th Cir. 1977), cert. denied, 434 U.S. 824. 
Under the Federal-Aid Highway Act, the United States pays 90 percent 
of the “total cost” of certain highway construction, with “cost” being 
defined to include the cost of right-of-way acquisition. The Federal 
Highway Administration had issued a policy memorandum stating that 
program funds would not be used to pay interest on any portion of a 
condemnation award or settlement for more than 30 days after the 
money is deposited with the court. California challenged the 
restriction. The court said: 

“Certainly, Congress must have intended that the statutory obligation to pay 90 
percent of the total cost must include some corresponding right to impose reasonable 
limitations upon such costs, rather than to leave the Federal Treasury at the mercy of 
unfettered discretion by the State as to what expenditures may be made and charged 
XCORJhlglJ,.” 

fi. at 1390. The court saw no need to decide whether the policy 
memorandum rose to the level of a “regulation.” Either way, it was a 
reasonable exercise of the agency’s authority to administer the 
program. See also Louisiana Department of Highways v. United 
States, 604 F.2d 1339 (Ct. Cl. 1979) (Federal Highway Administration 
regulation disallowing costs of grantee settlements of worthless 
claims). 

Several GAO decisions illustrate the significance of the grant 
agreement. For example, where a grant application specified that 
certain costs would be incurred and the program legislation was 
ambiguous as to whether those costs should be allowed, the grantor 
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b. Grant Cost Cases 

agency was held bound by the grant agreement, i.e., by its acceptance 
of the application. B-118638.101, October 29,1979. 

The familiar cost overrun is not the exclusive province of the 
government contractor. Assistance recipients may also incur 
overruns. A claim resulting from an overrun under a cooperative 
agreement was denied in B-206272.5, March 26,1985, because, 
under the agreement, the agency was not obligated to fund overruns 
unless it chose to amend the agreement and, in its discretion, it had 
declined to do so. cf. B-209649, December 23,1983 (labor benefits 
awarded by court to employees of grantee’s contractor could be 
regarded as indirect costs under grant terms, as long as applicable 
ceiling on indirect costs was not exceeded). 

&IO is occasionally asked to review allowable cost determinations. 
Two examples are Nuclear Waste: DOE Needs to Ensure Nevada’s 
Conformance With Grant Requirements, GAO/RCED-90-173 (July 
1990), and Job Training Partnership Act: Review of Audit Findings 
Related to the Downriver Community Conference Program, 
GAO/HRD-90-105 (May 1990). The analytical framework employed is 
that outlined above. 

Grant cost cases are extremely difficult to categorize because what is 
allowabLe under one assistance program may not be allowable under 
another. Accordingly, summaries of a number of cases are given 
below with no further attempt to generalize. 

Recovery of antitrust damages by a state grantee stemming from a 
grant-financed project serves to reduce the actual costs of the grantee 
and must be accounted for to the government. This is true even where 
the United States has declined to participate in the cost of the 
antitrust action. 57 Comp. Gen. 577 (1978). However, the 
government is not entitled to share in treble damages. 47 Comp. Gen. 
309 (1967). Out-of-pocket expenses incurred by the state in effecting 
the recovery should be shared by the federal government in the same 
proportion as the recovered damages. B-162539, October 11,1967. 

Where a grantee paid a nondiscrimiiatory sales tax on otherwise 
proper expenditures with grant funds, the taxes are not taxes imposed 
on the United States and are allowable. 37 Comp. Gen. 85 (1957). 
However, property taxes were held not allowable under a construction 
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grant because they represent operating costs rather than ( 
costs. B-166506, February 14,1973. 

The payment of expert witness fees was found unrelated t( 
purposes of a research grant. 42 Comp. Gen. 682 (1963). 

Construction of a bridge could not be paid for out of feder 
highway funds where the construction was necessitated b: 
control project and not as a highway project. 41 Comp. GI 
(1962). 

Buses acquired by a city under a “mass transportation” gr: 
used for charter service, an unauthorized grant purpose, v 
use was merely incidental to the primary use of the buses 
authorized mass transit purposes. B-160204, December 7 

The salary of an individual hired to evaluate the Upward E 
Program at a grantee college was disallowed as a grant co 
the grant document contained no provision for such an ex 
and the applicable program guidelines specified that evah 
not an allowable expense. B-161980, November 23, 1971 

The cost of a luncheon for top officials of the Department 
Resources, District of Columbia Government, was disallov 
improper administrative expense under a social services I: 
grant under Title XX of the Social Security Act. B-187150, 
October 14, 1976. 

Ordinarily, increased project costs resulting from grantee ne 
giving rise to justified claims for damages would not be allon 
However, a damage award was viewed as a recognizable cos 
where the grantee’s error had contributed to an unrealistic 
initial cost, but an amendment to the grant was required b 
increased costs could be allowed. 47 Comp. Gen. 756 (191 

Under a Federal Airport Act program providing for federa 
a specified percentage of allowable project costs, the fair T 
and equipment donated to the grantee could be treated as 
allowable cost because failure to do so would, in effect, pe 
grantee for the contributions of “public spirited citizens.” 
November 19, 1948. 
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Litigation costs incurred by grantees in suing the United States were 
found unallowable under the Nuclear Waste Policy Act of 1982. 
Nevadav. Herrington, 827 F.2d 1394 (9th Cir. 1987). 

c. Note on Accounting Cost principles on which a grant award is conditioned are binding on 
the grantee. B-203681, September 27, 1982. It is the grantee’s 
responsibility to maintain adequate fiscal records to support the 
allowable costs claimed. With respect to state and local governments, 
see generally Common Rule §-.20,53 Fed. Reg. 8090. Where a 
grantee has not kept adequate records, evidence of satisfactory 
progress on the grant may nevertheless justify a limited “presumption 
of regularity” since by inference the grantee must have incurred some 
allowable expenses. However, it does not follow that all expenses 
claimed should be allowed. Where a particular accounted-for time 
period includes disallowed costs, similar disallowable costs must be 
projected as present during prior unaccounted-for periods unless 
there is proof to the contrary, the presumption being that similar 
errors occurred during the prior periods. B-186166, August 26,1976. 
Although the agency has discretion to determine the precise method 
of calculation, one approach is to disallow the same proportion of 
funds for the unaccounted-for periods as were disallowed for the 
period for which accounts were available. rd. 

GAO has questioned the assessment of fiscal sanctions by a grantor 
agency against a grantee on the basis of error rate statistical data, 
such as errors imputed from a quality control system. See B-194548, 
July 10,1979. InGeorglav. Callfano, 446 F. Supp. 404,409-10 
(N.D. Ga. 1977), however, the court upheld the determination of 
overpayments under the Medicaid program on the basis of statistical 
sampling, in view of the “practical impossibility” of individual 
claim-by-claim audit. The court also noted that, under the pertinent 
federal regulations, the state was given the opportunity to present 
evidence before the disallowance became fmal. 

In Maryland v. Mathews, 415 F. Supp. 1206 (D.D.C. 1976), a case 
involving the Aid to Families with Dependent Children program, the 
court held that an agency can establish by regulation a withholding of 
federal financial participation ln a specified amount set by a tolerance 
level, as long as the tolerance level is reasonable and supported by an 
adequate factual basis. The regulation involved ln the specific case, 
however, did not meet the test and was found to be arbitrary and 
therefore invalid. It has also been held that, if setting a tolerance level 
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is discretionary, the agency can set it at zero. Maryland Department 
of Human Resources v. Department of Health and Human Services, 
762 F.2d 406 (4th Cir. 1985); California”. Settle, 708 F.2d 1380 (9th 
Cir. 1983). 

2. Pre-Award Costs 
(Retroactive Funding) 

“Retroactive funding” means the funding of costs incurred by a 
grantee before the grant was awarded. Three separate situations arise: 
(1) costs incurred prior to award but after the program authority has 
been enacted and the appropriation became available; (2) costs 
incurred prior to award and after program authority was enacted but 
before the appropriation became available; and (3) costs incurred 
prior to both program authority and appropriation availability. 

Situation (1): In this situation, the grantee seeks to charge costs 
incurred before the grant was awarded (in some cases even before the 
grantee submitted its application) but after both the program 
legislation and the implementing appropriation were enacted. 

There is no rule or policy that generally restricts allowable costs to 
those incurred after the award of a grant. However, agencies may 
adopt such a policy by regulation. B-197699, June 3, 1980. 

Thus, in a number of cases, grant-related costs incurred prior to 
award, but after the program was authorized and appropriated funds 
were available for obligation, have been allowed where (a) there was 
no contrary indication in the language or legislative history of the 
program statute or the appropriation, (b) allowance was not 
prohibited by the regulations of the grantor agency, and (c) the 
agency determined that allowance would be in the best interest of 
carrying out the statutory purpose. 32 Comp. Gen. 141 (1952); 31 
Comp. Gen. 308 (1952); B-197699, June 3, 1980; B-133001, 
March 9, 1979; B-75414, May 7,1948. (The above criteria are not 
specified as such in any of the cases cited but are derived from 
viewing all of the cases as a whole.) 

Situation (2): In this situation, pre-award costs are incurred after 
program legislation has been enacted, but before an appropriation 
becomes available. 

Prior to the Comptroller General’s decision in 56 Comp. Gen. 31 
(1976), a “general rule” was commonly stated to the effect that 
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absent some indication of contrary intent, an appropriation could not 
be used to pay grant costs where the grantee’s obligation arose before 
the appropriation implementing the enabling legislation became 
available. 45 Comp. Gen. 515 (1966); 40 Comp. Gen. 615 (1961); 31 
Comp. Gen. 308 (1952); A-71315, February 28, 1936. 

In 56 Comp. Gen. 31, the Comptroller General reviewed the earlier 
decisions and concluded that there was no legal requirement for a 
general rule prohibiting the use of grant funds to pay for costs 
incurred prior to the availability of the apphcable appropriation. 
Rather, the determination should be made on a case-by-case basis. 
Thus, the decision announced: 

“We would prefer to base each decision from now on on the statutmy language, 
legislative history, and particular factors operative in the particular case in question, 
rather than on a general rule.” Id. at 35. - 

In reviewing the earlier decisions, the Comptroller General found that 
each had been correctly decided on its own facts. Thus, retroactive 
funding was prohibited in 40 Comp. Gen. 615 (1961), 31 Comp. Gen. 
308 (1952), and A-71315, February 28, 1936. However, in each of 
those cases, there was some manifestation of an affirmative intent that 
funds be used only for costs incurred subsequent to the 
appropriation. For example, 31 Comp. Gen. 308 concerned grants to 
states under the Federal Civil Defense Act. The committee reports and 
debates on a supplemental appropriation to fund the program 
contained strong indications that Congress did not intend that the 
money be used to retroactively fund expenses incurred by states prior 
to the appropriation. By way of contrast, there were no such 
indications in the situation considered in 56 Comp. Gen. 3 1 (matching 
funds provided to states under the Land and Water Conservation Fund 
Act of 1965). Accordingly, 56 Comp. Gen. 31 did not overrule the 
earlier decisions, but merely modllied them to the extent that GAO 
would no longer purport to apply a “general rule” in this area. 

In determining whether retroactive funding is authorized, relevant 
factors are evidence and clarity of congressional intent, the degree of 
discretion given the grantor agency, and the proximity in time of the 
cost being incurred to the grant award. As in Situation (l), significant 
factors also include the agency’s own regulations and the agency’s 
determination that funding the particular costs in question will further 
the statutory purpose. Accordingly, the authority will be easier to find 
where an agency has broad discretion and favorable legislative 

page 10.81 GAO/OGC-92-13 Appropriations law -Vol. II 



history. Using this approach, retroactive funding authority may be 
found to exist (as in 56 Comp. Gen. 31) or not to exist (as in 40 
Comp. Gen. 615). 

If an agency wishes to recognize retroactive funding in limited 
situations in its regulations, it must, in order to avoid potential 
Antideficiency Act problems, make it clear that no obligation on the 
part of the government can arise prior to the availability of an 
appropriation. Of course, the grant itself cannot be made until~the 
appropriation becomes available. 56 Comp. Gen. 31, 36 (1976). 

Situation (3): In this situation, the grantee seeks to charge costs 
incurred not only before the appropriation became available, but also 
before the program authority was enacted. 

Costs incurred prior to both the program authorization and the 
availability of the appropriation may generally not be funded 
retroactively. See 56 Comp. Gen. 31 (1976); 32 Comp. Gen. 141 
(1952); B-11393, July 25, 1940. GAO recognizes that there may 
possibly be exceptions even to thii rule (56 Comp. Gen. at 35), but 
thus far there are no decisions identifying any. 

One final situation deserves mention. In each of the retroactive 
funding cases cited above, the grant was in fact subsequently 
awarded. In B-206244, June 31982, a state had applied for an 
Interior Department grant under the Youth Conservation Corps Act 
and later withdrew its application due to funding uncertainties. The 
state then filed a claim for various expenses it had incurred in 
anticipation of the grant. GAO held that payment would violate both 
the program legislation and the purpose statute, 31 U.S.C. 5 1301(a). 
Interior’s appropriation was intended to accompli&grant purposes, 
but the state’s expenses did not accomplish any grant purposes since 
the grant was never made. 
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H. Recovery of 
Grantee Indebtedness 

1. Government’s Duty to 
Recover 

This section is intended to summarize the application of “debt 
collection law” (covered in detail in Chapter 13) in the context of 
assistance programs, and to highlight a few issues in which the fact 
that a grant is involved may be of special relevance. This brief 
discussion is intended to supplement the detailed coverage in Chapter 
13; it is not a substitute. 

Claims in favor of the United States against an assistance recipient 
may arise for a variety of reasons. As a general proposition, it has 
been the view of both GAO and the executive branch that the United 
States has not only a right but a duty to recover amounts owed to it, 
and that this duty exists without the need for specific statutory 
authority. This applies to assistance recipients just as it would apply 
to other debtors. The Federal Claims Collection Standards require 
each agency to “take aggressive action . . to collect all claims of the 
United States for money or property arising out of the.activities of, or 
referred to, that agency.” 4 C.F.R. § 102.1(a). See also Common Rule 
s-.52,53 Fed. Reg. 8102. 

For example, grant funds erroneously awarded to an ineligible 
grantee must be recovered by the agency responsible for the error, 
including expenditures the grantee incurred before receiving notice 
that the agency’s initial determination had been made in error. 51 
Comp. Gen. 162 (1971); B-146285/B-164031(1),April19,1972. The 
cited decisions recognize that there might be exceptional 
circumstances in which full recovery might not be required, but 
exceptions would have to be considered on an individual basis. 

Simiiarly, where an agency misapportions formula grant funds so that 
some states receive excess funds, the excess must be recovered. If the 
misapportionment resulted in other states receiving less than their 
formula amount, the apportionments of all of the states involved must 
be appropriately adjusted. 41 Comp. Gem 16 (1961). 

Where, under an assistance program, the government is authorized or 
required to recover funds for whatever reason, the Federal Claims 
Collection Act of 1966, as amended by the Debt Collection Act of 
1982 (31 U.S.C. Chapter 37, Subchapter II), and the joint GAOJustice 
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Department implementing regulations (Federal Claims Collection 
Standards, 4 C.F.R. Parts 101-105) apply unless the program 
legislation under which the claim arises or some other statute 
provides otherwise. See 4 C.F.R. 5 101.4; B-163922, February 10, 
1978; B-182423, November 25,1974. 

Indebtedness to the United States may also result from the misuse of 
grant funds. m, Utah State Board for Vocational Education v. 
United States, 287 F.2d 713 (10th Cir. 1961); Mass Transit Grants: 
Noncompliance and Misspent Funds by Two Grantees in UMTA’s New 
York Region, GAO/RCED-92-38 (January 1992). The cases usually arise 
when the grantor agency disallows certain costs. Here again the 
government’s position has been that the right to recover exists 
independent of statute, supplemented or circumscribed by any 
statutory provisions that may apply. See, 3, B-198493, July 7, 1980; 
B-163922, February 10,1978. In this area, however, the 
government’s right to recover has come under increasing attack by 
recipients, particularly during the 1980s. 

What we present here is by no means an exhaustive cataloguing of the 
cases. Our selection is designed to serve three purposes: 
(1) summarize what the law appears to be as of the date of this 
publication; (2) reflect any discernible trends; and (3) point out some 
issues that may be of more general relevance. As a general 
proposition, the courts have looked first to the program legislation 
and, with some exceptions, have declined to rule on the government’s 
common-law right of recovery where adequate authority could be 
found in, or deduced from, the enabling statute. 

The cases we selected for purposes of illustration are drawn largely 
from two programs-Title I of the Elementary and Secondary 
Education Act (ESEA), and the Comprehensive Employment and 
Training Act (CETA). ESEA was extensively revised by the 
Hawkins-Stafford Elementary and Secondary School Improvement 
Amendments of 1988 (Pub. L. No. lOO-297,102 Stat. 130); CETAwas 
replaced in 1982 by the Job Training Partnership Act. Nevertheless, 
we chose these programs because they both generated a large volume 
of litigation on a variety of relevant topics. Apart from whatever value 
specliic cases may have by analogy to other programs, the material 
illustrates the kinds of issues that have arisen and the approach the 
courts, including the Supreme Court, have taken ln resolving them. 
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ESEA included a provision, very common in grant program 
legislation, requiring the states to provide adequate assurances to the 
Department of Education that grant funds would be used only on 
qualifying programs. In addition, the law was amended in 1978 to give 
the Secretary of Education explicit authority to direct the repayment 
of misspent grant funds from non-ESEA sources. 20 U.S.C. 5 2835(b) 
(1982). Prior to this amendment, the statute had provided simply that 
payments under Title I shall take into account the extent to which any 
previous payment to the same state was greater or less than it should 

‘have been. 

Two states argued that the 1978 amendments did not apply to 
misspent funds prior to 1978, and that the government’s sole remedy 
with respect to pre-1978 funds was to withhold future grant funds, in 
which event the state would simply undertake a smaller Title I 
program. The government argued that the right to recover existed 
both under the pre-1978 law and under the common law. The 
Supreme Court held that the pre-1978 version of the law clearly gave 
the government the right to recover misspent funds. Bell v. New 
Jersey, 461 U.S. 773 (1983). Apart from the holding itself and its 
significance with respect to any program statutes with simiiar 
language, several other points from this decision are noteworthy: 

. The existence and amount of the state’s debt are to be determined 
administratively by the agency in the first instance, subject to judicial 
review. Id. at 791-92. (This is the same approach used in the Federal 
Claims Collection Standards for debt collection generally.) 

* The Court rejected the argument that the government had a remedy 
by withholding future funds, with the state correspondingly reducing 
its program level. 

* Because the Court found adequate authority in the statute, it declined 
to rule on the existence of a common-law right. &I. at 782 n.7. 

In a 1981 case, a lower court had found a common-law right of 
recovery along with the ESEA statutory right. West Viiglnia V. 

Secretary of Education, 667 F.2d 417 (4th Cir. 1981). A 1987 case 
also upheld the government’s common-law right of recovery, at least 
to the extent of overallocations or other erroneous payments. 
California Department of Education v. Bennett, 829 F.2d 795,798 
(9th Cir. ~1987). 
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Two years after Bell v. New Jersey, the Supreme Court considered 
another issue arising from the same litigation and held that the 1978 
amendments to ESBA were not retroactive for purposes of 
~determining whether funds had been misspent. Bennett v. New 
Jersey, 470 U.S. 632 (1985). What is important here is the more 
general rule the Court announced, namely, that substantive rights and 
obligations under federal grant programs are to be determined by 
reference to the law in effect when the grants were made. Id. at - 
638-41. 

The Court also rejected an argument that recovery would be 
inequitable because the state acted in good faith. The role of the 
reviewing court is to determine if the proper legal standards are 
applied. If they are, a court has “no independent authority to excuse 
repayment based on its view of what would be the most equitable 
outcome.” Id. at 646. In any event, said the Court, “we find no 
inequity in requiring repayment of funds that were spent contrary to 
assurances provided by the State in obtaining the grants.” @. at 645. 

In Bennett”. Kentucky Department of Education, 470 U.S. 656 
(1985), decided on the same day as Bennett v. New Jersey, the Court 
reaffirmed the government’s right of recovery under ESEA Title I: 

“The State gave certain assurances as a condition for receiving the federal funds, and 
if those asswances were not complied with, the Federal Government is entitled to 
recover amounts spent contrary to the ten& of the grant agreement.” 470 US. at 
663. 

The Court further concluded that neither “substantial compliance” by 
the state nor the absence of bad faith would absolve the state from its 
liability. Id. at 663-65. See also B-22906%O.M., December 23,1987, 
applying Kentucky to grants under Title V of the Surface Miming 
Control and Reclamation Act. 

One point in Bell v. New Jersey seems to have generated some 
uncertainty. The Court noted that the Secretary “has not asked us to 
decide what means of collection are available to hi, but only whether 
he is a creditor. Since the case does not present the issue of available 
remedies, we do not address it.” s, 461 U.S. at 779 n.4. Thus, the 
Court did not approve or disapprove of any particular remedy. This 
led one court to conclude that the Bell analysis requires two separate 
questions: whether the federal government has a right of recovery 
and, if so, what remedies are available to it. Maryland Department of 
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Human Resources v. Department of Health and Human Services, 763 
F.2d 1441, 1455 (D.C. Cir. 1985) (holding that government has 
statutory right of recovery under Title XX of Social Security Act.). 
However, another court expressed doubt over the existence of such a 
dichotomy, construing the Supreme Court’s silence in Bennett v. 
Kentucky Department of Education as approval of the means of 
recovery employed in that case, a direct repayment order. St. Regis 
Mohawk Tribe v. Brock, 769 F.2d 37,49 (2d Cir. 1985) cert. denied, 
476 U.S. 1140 (right of recovery under Comprehensive Employment 
and Training Act). The St. Regis court went on to conclude that 
“Congress left it to the Secretary to establish additional remedial 
procedures, consistent with the purposes of the legislation, to insure 
compliance by prime sponsors.” 769 F.2d at 50. Where this issue may 
lead in the future is unclear, although as noted briefly later in thii 
chapter and discussed more fully in Chapter 13, the availability of a 
particular remedy sometimes is a very different question from the 
existence of the underlying right to recover. 

Another group of cases involves the former CETA program. There is a 
strong parallel to the ESEA cases in that the original CETA included 
general authority to adjust payments to reflect prior overpayments or 
underpayments, and was amended in 1978 to explicitly authorize the 
Secretary of Labor to recover misspent funds by ordering repayment 
from nor&ETA funds. Essentially following Bell v. New Jersey, a 
rather long line of cases upheld the Labor Department’s right, under 
the pre-1978 CETA, to recover misspent funds and to do so by 
directing repayment from non-CETA funds. City of Gary v. United 
States Department of Labor, 793 F.Zd 873 (7th Cii. 1986); St. Regis 
Mohawk Tribe v. Brock, 769 F.2d 37 (2d Cir. 1985), cert. denied, 
476 U.S. 1140; Mobile Consortium v. United States Department of 
w, 745 F.2d 1416 (11th Cir. 1984); CaliforniaTribal Chairman’s 
Association v. United States Department of Labor, 730 F.2d 1289 (9th 
Cir. 1984); North Carolina Commission of Indian Affairs v. United 
States Department of Labor, 725 F.2d 238 (4th Cir. 1984), ce& 
denied, 469 U.S. 828; Texarcana Metropolitan Area Manpower 
Consortium v. Donovan, 721 F.2d 1162 (8th Cir. 1983); Lehigh 
Valley Manpower Program v. Donovan, 718 F.2d 99 (3d Cii. 1983); 
Atlantic County v. United States Department of Labor, 715 F.2d 834 
(3d Cir. 1983). 

The St. Regis (769 F.2d at 47), California Tribal (730 F.2d at 1292), 
and North Carolina (725 F.2d at 240) courts, as had the Supreme 
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Court in Bell v. New Jersey, declined to comment on the existence of a 
common-law right of recovery. The Texarcana court noted that its 
decision was consistent with prior decisions recognizing the 
common-law right. 721 F.2d at 1164. None of the cases purported to 
deny that right. 

Another group of CETA cases concerned a provision which required 
the Secretary of Labor to investigate any complaint alleging 
improprieties and to issue a final determination not later than 120 
days after receiving the complaint. The consequences of failiig to 
meet the 120-day deadline became a hotly litigated issue. The lower 
courts split, some holding that failure to meet the deadline barred the 
Labor Department from attempting to recover misused funds, whiie 
others held that the failure did not par further action. Using an 
analysis which should be useful in a variety of situations, the Supreme 
Court resolved the conflict in Brock v. Pierce County, 476 U.S. 253 
(1986), holding that the mere use of the word “shall” in the statute 
did not remove the power to act after 120 days. 

One additional CETA case deserves mention. In Board of County 
Commissioners v. United States Department of Labor, 805 F.2d 366 
(10th Cir. 1986), the court held that funds embezzled by an employee 
of a CETA grantee are “misspent” for purposes of the government’s 
right of recovery. The grantee had argued that the funds were not 
“misspent” because it had never spent them. “No CETA regulation 
lists embezzlement as an allowable cost,” rejoined the court. Id. at 
368. 

Where does all this leave us? Certainly the government’s right to 
recover under programs with statutory provisions similar to the 
former ESEA Title I and CETA programs would seem to be settled. In 
more general terms, several lower courts have recognized the 
government’s basic right to recover under the common-law? 
although as we shall see, the means of recovery has become 
controversial. While the Supreme Court declined to address the 
common law issue in Bell v. New Jersey, its later decision in West 
Virginia v. United States, 479 U.S. 305 (1987) seems instructive. 

%ee, in addition to the cases cited in the text, Tennessee Y. Dole, 749 F.Zd 331,336 (6th Cir. 
1984), cert. denied, 472 U.S. ,018 (Federal-Aid Highway Act); Woods”. United State% 724 
F.3d 1444 (9th Cir. 1984) (Food Stamp Act); Mount Sinai Hosp. v. Weinberger, 517 F.Zd 339 
(5th Cir. 1975),cert. denied, 425 U.S. 936 (Medicare); Penn.vyivanlaDep’t alTramp. Y. United 
w, 643 F.2d 758, 764 (Ct. CL ,98,), cert. denied, 454 U.S. 826 (Federal-Aid Highway Act). 
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The issue in West Virginia was whether the United States could 
recover “prejudgment interest on a debt arising from a contractual 
obligation to reimburse the United States for services rendered by the 
Army Corps of Engineers.” 479 U.S. at 306. Applying federal common 
law, a unanimous Court held that it could.“” While this was not a grant 
case nor was the government’s right to collect the underlying debt in 
dispute, it would not seem to require a huge leap in logic to infer a 
recognition of an inherent right in the government~to recover amounts 
owed to it. 

In sum, the government’s assertion of an inherent (i.e., common law) 
right to recover sums owed to it under assistance programs thus far 
seems to have withstood assault. However, it is safe to say that the 
question is by no means as simple as it once might have seemed. 

2. Offset and Withholding Offset and withholding are two closely related remedies. Whiie the 

of Claims Under Grants terms are sometimes used interchangeably, they are not the same. 
Offset, in the context of grantee indebtedness, refers to a reduction in 
grant payments to a grantee who is indebted to the United States 
where the debt arises under a separate assistance program or is owed 
to an agency other than the grantor agency. Withholding is the act of 
holding back funds from the same grant or program in which the 
violation or other ~basis for creating the government’s claim occurred. 
In a sense, withholding may be viewed as a type of offset. 

GAO has adopted a “policy rule” that offset or withholding should not 
be used where it would have the effect of defeating or frustrating the 
purposes of the grant. Q, B-171019, December 14,1976; 
B-186166, August 26,1976. The application of this rule depends 
upon the nature and purpose of the assistance program. “Individual 
consideration must be given to each instance.” B-182423, 
November 25,1974. Naturally, this consideration must include any 
relevant provisions of the program legislation, agency regulations, or 
the grant agreement. 

In 43 Comp. Gen. 183 (1963), for example, a farmer who was 
receiving payments under the Soil Bank Act, adminiitered by the 

““Cm,pIIcatio,,s res,dtin~ from the Debt Cokction Act of 1982, discussed in Chapter 13, did 
not apply in this ease because the transaction predated the effective date of that statute. West 
!+$&a, 479 U.S. at 312 n.6. 
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Department of Agriculture, was indebted to the United States for 
unpaid taxes. Since the basic purpose of the Soil Bank Act was to 
protect and increase farm income, GAO decided that whether those 
payments should be applied to the recovery of an independently 
arising debt was a matter within Agriculture’s discretion, based on 
Agriculture’s determination “as to the extent to which such 
withholding would tend to effectuate or defeat the purposes of the 
[Soil Bank Act].” Id. at 185. Similarly, relying heavily on the Treasury 
Department’s interpretation of the State and Local Fiscal Assistance 
Act of 1972 (general revenue sharing, since repealed), GAO concluded 
in B-176781-O.M., December 6, 1974, that offset against revenue 
sharing funds payable to a city was inappropriate to recover an 
overpayment to that city under a Federal Aviation Administration 
grant. Thus, agencies have some discretion in the matter. 

It has been somewhat easier to conclude that offset will frustrate grant 
objectives where grant payments are made in advance of grantee 
performance. Q, 55 Comp. Gen. 1329 (1976); B-171019, 
December 14, 1976. This is true to the extent the grantee is able to 
reduce its level of performance. Take,,for example, a grant to 
construct a hospital. If a debt is offset against grant advances and the 
grantee can simply forgo the project and not build the hospital, there 
is no meaningful recovery. The federal government ends up keeping 
its own money, the grantee pays nothing, and the losers are the 
intended beneficiaries of the assistance, the patients who would have 
used the hospital. To this extent, an offset would accomplish nothing. 
This was the explicit grounds for rejecting offset, for example, in 
B-171019, December 14,1976. 

The problem was highlighted in a 1982 GAO report, Federal Agencies 
Negligent ln Collecting Debts Arising From Audits, AFMD-82-32 

(January 22,198Z). The report first noted GAO’S policy and its 
rationale: 

“[IIt is nonnalIy inappropriate for the Government to offset debts against an advance 
of funds to a grantee unless there is assurance that the same level of grant 
performance wiIl be maintained. 

“, When the offset is not replaced with non-Federal funds, there has, in effect, been 
no repayment. The scope of the program has simpIy been reduced and the intended 
recipient of the benefits loses by the amount of the audit disallowance.” 
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Id. at 26. The report then recommended that grantor agencies 
“require grantee debtors to certify that their payment of audit-related 
debts has not reduced the level of performance of any Federal 
program,” and monitor those as.sum.nces through grant management 
and audit follow-up. 4. at 28. 

The concept also appeared in B-186166, August 26,1976, in which 
the Department of Agriculture was exploring options to recover 
misapplied and unaccounted-for funds advanced to a university under 
research grants. Agriculture proposed crediting the indebtedness 
against allowable indirect grant costs. This would be done by 
requiring the university to document that it was expending the 
amount of earned indirect costs on approved program grants, thus 
maintaining the agreed-upon performance level. GAO concurred 
cautiously, on the condition that the grantee voluntarily agree to this 
approach. Should this method fail to satisfy the indebtedness, GAO 

further noted that the grantee was a state university and advised 
Agriculture to seek offset against other amounts owed to the state by 
the federal government. 

A solution to the problem would be a rule that offset or withholding 
implicitly carries with it an obligation that the grantee not reduce its 
level of performance. As demonstrated by GAO’s caution in B-186166, 
however, GAO has been reluctant to state such a rule in the absence of 
solid judicial precedent. As discussed later, thii precedent may now 
exist, at least to some extent. 

Whatever impediments may exist in the case of grant advances, offset 
will be more readily available under reimbursement-type grants. u, 
55 Comp. Gen. 1329,1332 (1976). Nevertheless, the general policy 
rule stii applies. Thus, in B-163922.53, April 30, 1979, the 
Comptroller General advised the Departments of Labor and 
Transportation that disallowed costs under a Labor Department grant 
could be offset against reimbursements due under a Federal Highway 
Administration grant, but that Transportation stii “must make the 
determination on a case-by-case basis as to whether offset will impair 
the program objectives.” 

When the GAO decisions cited in the preceding paragraphs were 
issued, the offset referred to was essentially nonstatutory. 
Administrative offset received a statutory basis with the enactment of 
section 10 of the Debt Collection Act of 1982,31 U.S.C. 3 3716. The 
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corresponding portion of the Federal Claims Collection Standards, 
revised to reflect the 1982 legislation, is 4 C.F.R. § 102.3. 

The administrative offset provided by 31 U.S.C. 5 3716 does not apply 
to debts owed by state and local governments. 31 U.S.C. 5 3701(c). 
Whether common-law offset remains against state and local 
governments has become a highly controversial issue. The position of 
GAO and the executive branch is that the government’s common-law 
right of offset has not been abrogated with respect to state and local 
governments. See 4 C.F.R. 5 102,3(b)(4); Common Rule 
§-.52(a)(l), 53 Fed. Reg. 8103. The issue is explored more fully in 
Chapter 13. 

As noted above, offset and withholding are technically different. Many 
program statutes include withholding provisions. Q, Perales v; 
Heckler, 762 F.2d 226 (2d Cir. 1985) (withholding provision in 
Medicaid legislation may be used to recoup overpayments from state 
even though state has not yet recovered from provider). 

The theory behind withholding is that where a grantee has misapplied 
grant funds, or in other words, where a grantee’s costs are disallowed, 
the grantee has, in effect, spent its own money and not funds from the 
grant. Since the issue frequently comes to light in a subsequent 
budget period, withholding may be viewed as the determination that 
an amount equal to the disallowed cost remains available for 
expenditure by the grantee and is therefore carried over into the new 
budget period. Accordingly, the amount of new money that must be 
awarded to the grantee to carry on the grant program is reduced by 
the amount of the disallowance. This may not be strictly applicable 
where the statutory program authority establishes an entitlement to 
the funds on the part of the grantee or provides other specific 
limitations on the use of withholding. 

Under the Federal Claims Collection Standards, an agency to whom a 
debt is owed is required in all cases to explore the possibility of 
collecting by offset from other sources. 4 C.F.R. $ 102.3(a). If offset is 
not available, a withholding provision may provide the basis to 
accomplish a similar result, at least in part. In 55 Comp. Gen. 1329 
(1976), for example, the former Community Services Administration 
was statutorily authorized to suspend (withhold) grant payments to 
satisfy certain grantee tax delinquencies. Under this authority, the 
CSA could pay the suspended amounts over to the Internal Revenue 
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Service to satisfy a grantee’s tax liability to the extent that it was 

incurred by the grantee in carrying out CSA grants. Since funds 
previously advanced under the grant should have been used to pay the 
required taxes in the first place, transfer of the suspended funds to the 
IRS amounted to payment of an authorized grant purpose. See also 
B-171019, December 14, 1976 (withholding authority of former Law 
Enforcement Assistance Administration). 

In any event, withholding under a limited statutory withholding 
provision does not satisfy the requirement for the agency to seek 
offset from other sources to the extent of any remaining liability for 
which withholding is not available. B-163922, February 10, 1978. 

Statutory withholding provisions may include procedural safeguards, 
most typically notice and opportunity for hearing. Any such 
procedural requirements must, of course, be satisfied. See B-226544, 
March 24,1987; Common Rule $-.43(b), 53 Fed. Reg. 8102. The 
Common Rule authorizes withholding against advances, but cautions 
agencies to use sound judgment in exercising that authority. Common 
Rule 5 -.52(a)(2), 53 Fed. Reg. 8103; Supplementary Information 
statement, id. at 8042. - 

As with offset, it should be kept in mind that nothing is accomplished 
by withholding unless the grantee carries out its program at the same 
level as would otherwise have been the case. The Supreme Court 
considered this issue in Bell v. New Jersey, 461 U.S. 773 (1983), 
upholding the statutory authority of the Department of Education to 
recover misspent grant funds. The Court rejected the state’s 
suggestion that the federal government was free to reduce future 
grant advances, with the state then undertaking a smaller program. 
The Court recognized that, under this approach, the government 
would recover nothing and the states would effectively have no 
liability for misspent funds. Congress, said the Court, must have 
contemplated that the government would receive a net recovery by 
paying less for the same program level. y. at 781 n.5 and 783 n.8. 

A 1985 decision of the Court of Appeals for the District of Columbia 
Circuit took the analysis one step further. The case is Maryland 
Department of Human Resources v. Department of Health and Human 
Services, 763 F.2d 1441 (D.C. Cir. 1985). After discussing the Bell - 
analysis, the court went on to conclude: 
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“[Wlhere a statute gives the federal government a right of recwe~ and also 
authorizes prospective withholding Iwithholding funds for services not yet renderedl 
as a remedy, the state remains obligated to provide all the services that it promised to 
supply in return for the funds that were then prospectively withheld in satisfaction of 
the state’s debt to the federal government. I f  a state then proceeds to reduce the size 
of its federally funded program, the state has committed a new and independent 
breach of the funding conditions, which gives rise to a new debt to the federal 
government.” 763 F.Zd at 1455-56. 

Under this approach, the remedy is clearly a meaningful one. How far 
the courts will go in applying it remains to be seen. Issues stii to be 
resolved are the extent to which the principle may apply to an offset 
as opposed to a withholding, or to a nonstatutory offset or 
withholding. 

In Housing Authority of the County of King v. Pierce, 701 F. Supp. 
844 (D.D.C. 1988). modified on other mounds, 711 F. Suuu. 19 
(D.Dk. 1989), thkcourt considered th; recoupment of o%rpayments’ 
under advance-funded Department of Housing and Urban 
Development housing subsidies. HUD regulations (but not the 

program statute) authorized recoupment by reducing future subsidy 

payments. The court upheld HUD’s common-law right to recover in the 
manner specified in the regulations. The court further commented 

that the teachings of Bell and Maryland Department of Human 
Resources “might andperhaps should guide HUD in the course of the 
recovery here,” but found those cases not dispositive because they 
dealt with statutory rather than common-law remedies. 701 F. Supp. 
at850n.11. 

Thus, there is a direct relationship between the appropriateness of 
offset or withholding against grant advances and the grantee’s 
obligation to maintain the agreed-upon program level. Future 
litigation or legislation will determine the details of this relationship. 
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Loans 

A. Introduction 

1. General Description The preceding chapter dealt with one of the major forms of federal 
fmancial assistance, the grant. Another major form is credit 
assistance, which includes direct loans and, the subject of this 
chapter, guaranteed and insured loans. In essence, a guaranteed loan 
is a loan or other advance of credit made to a borrower by a 
participating lending institution, where the United States Government, 
acting through the particular federal agency involved, “guarantees” 
payment of all or part of the principal amount of the loan, plus 
interest, in the event the borrower defaults. A statutory deftition 
along these lines is found in 2 USC. $661a(3) (Supp. III 1991).’ 
Depending on the particular program, the borrower may be a pr&ate 
individual, business entity, educational institution, or a state, local, or 
foreign government. In some cases, the guarantee may be created 
when a loan originally made by a government agency is subsequently 
sold by the agency to a thud party with the government’s assurance of 
repayment. 

Strictly speaking, an insured loan and a guaranteed loan are two 
different things. An insured loan is one made initially by the federal 
agency and then sold, while a guaranteed loan is a loan made by a 
private lender. Occasionally, the agency’s program legislation may 
draw the distinction. For example, the Rural Electrification 
Administration has authority both to make insured loans and to 
guarantee loans made by other lenders. Under 7 USC. $935, REA can 

make insured loans, defined in subsection 935(c) as loans that are 
“made, held, and serviced by the Administrator, and sold and insured 
by the Adminiitrator hereunder.” Under 7 U.S.C. 5 936, REA Can 

guarantee loans which are “initially made, held, and serviced by a 
legally organized lending agency.“2 Another example is the business 
and industrial loan program of the Farmers Home Administration 
established by 7 U.S.C. 5 1932, again authorizing both insured and 
guaranteed loans. For purposes of this chapter, we use the term 

‘Similar defiitiors are found in GAO’s Glossary of Temw Used in the Federal Budnet Pn~ess, 
PAD-Bl-27 (3d ed. 1981), andinOMB CirctiNa A-34, Part VI (1991). Summary information 
on individual programs may be found in the Catalog of Federal Domestic Asiice, published 
annually by the General Services Administration and Office of Management and Bu@eL 

“For a detied discussion of REA credit assistawe proSm”w see GAO report entitled 
Financing Rural Electric Generating Facilities: A Large and Gmwing Activity, CED-Bl-14 

(November 28,198O). 
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“guarantee” to refer to both guaranteed and insured loans unless 
otherwise indicated. 

The objective of this chapter is to illustrate the kinds of issues and 
problems that arise in this area and the approaches used in resolving 
them. We have for the most part emphasized several of the 
better-known guarantee programs. Naturally, the extent to which any 
given case will have more general applicabiity will depend on the 
agency’s organic legislation, program regulations, and the particular 
circumstances. Since program statutes and regulations are subject to 
change, the reader should view the discussion as merely illustrative of 
the particular issue involved, 

The primary purpose of loan guarantees is to induce private lenders to 
extend financial assistance to borrowers who otherwise would not be 
able to obtain the needed capital on reasonable terms, if at all. Or, as a 
congressional subcommittee put it, loan guarantee programs are 
designed to redirect capital resources by intervening in the private 
market decision process, in order to further objectives deemed by 
Congress to be in the national interest.3 These objectives may be 
social (veterans’ home loan guarantees), economic (small business 
programs), or technological (guarantees designed to foster emerging 
energy technologies).’ 

When the federal government guarantees a loan, the guarantee is 
extended to the orighral lender supplying the funds, generally either a 
private lender or the Federal Financing Bank, as well as to any 
subsequent assignees or purchasers of the guaranteed portion of the 
loan. The subsequent purchase of a guaranteed loan from the originaJ 
lender is called the “secondary market.” See, for example, 51 Camp. 
Gen. 474 (1972). Secondary market purchasers are frequently large 
investment entities such as mutual funds or pension funds. 

Secondary market purchasers are not always waiting in the wings, 
checkbooks in hand. Congress has on several occasions taken action 
to help create, stiiulate, or facilitate secondary markets by 

%ubeomm. on Economic Stabilization, House Corn. on Bankin& FInawe and Urban Affairs, 
95th Con& 1st Sess., Catalog of Federal Loan Guarantee Programs x (Cam. Print 1977). 
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establishing privately owned but federally chartered corporations 
known as “government-sponsored enterprises” (GSE). Since a GSE is 
a creature of Congress, the actions it may take are those authorized in 
its enabling legislation. 71 Comp. Gen. 49 (1991) (Federal 
Agricultural Mortgage Corporation, or “Farmer Mac”). For a 
discussion from the programmatic perspective, see Federal 
Agricultural Mortgage Corporation: Issues Facing the Secondary 
Market for FmHAGuaranteed Loans, GAO/RCED-91-138 (June 1991).5 

Under a loan guarantee, the risk against which the guarantee is made 
is, for the most part, default by the borrower. In some cases, however, 
other risks may be covered as well, and a few examples will be noted 
later in this chapter. 

In the typical loan guarantee program, the lender is charged a fee by 
the agency, prescribed in the program legislation. However, there are 
statutory exceptions. For example, 7 U.S.C. 5 936 provides that no fee 
shall be charged for Rural Electrliication Administration loan 
guarantees. Where a fee is charged, its disposition, discussed later, is 
governed by (1) the Federal Credit Reform Act of 1990, or (2) where 
the Credit Reform Act does not apply, the applicable program 
legislation, or (3) in the absence of any guidance in the program 
legislation, the miscellaneous receipts statute (31 U.S.C. § 3302(b)). 

A guarantee may extend to 100 percent of the amount of the 
underlying loan, or some lesser percentage as specified in the 
program legislation. &, 7 USC. § 936 (REA, 100 percent); 42 U.S.C. 
g 3142(a) (Economic Development Administration business loan 
guarantees, 90 percent of outstanding unpaid balance). Unless 
otherwise provided, a maximum guarantee percentage applies only to 
restrict the amount the admlnlstering agency is authorized to 
guarantee. E.g., B-137514, November 3,1958 (no objection to 
proposal for borrower to “guarantee” portion of loan not covered by 
government guarantee by maklng “irrevocable deposit” financed by 
separate loan, thereby providing lender with 100 percent guarantee). 

sS~ee GSEs are essentii privately owed corporations, we do not address them huther in this 
puhlicadon. Beaders needing more my consult several GAO reporb such as 
GovernmentSponsored Enterprises: A Framework for Limiting the Government’s E?wmre to 
w, GAO/GGD-91-90 (May 1991); Budget Issues: Profdes of Government-Sponsored 
Enterprises, GAO/AFMD-91-17 (F&mm-, 1991); and Govenm?ntSpomred Enterprises: The 

Risks. GAO/GGD-90-97 (August 1990). 
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Banks do not loan money without interest, and the typical loan 
guarantee therefore covers accrued but unpaid interest as web as 
unpaid principal. The program statute may set a maximum acceptable 
rate of interest, or may authorize the administering agency to do SO by 
regulation. Assuming there is nothing to the contrary in the enabling 
legislation, an agency may, within its discretion, extend its guarantees 
to loans with variable interest rates (rates which rise or fa.h with 
changes in prevailing rates) as well as loans with fmed interest rates. 
B-184857, June 11,1976. 

Credit assistance legislation frequently vests considerable discretion 
in the administering agency. Q, B-202568, September 11,198l 
(imposition of “no credit elsewhere” eligibility test to meet funding 
shortfall within SBA’S broad discretion under section 7(b) of Srnah 
Business Act); B-134628, January 15, 1958 (Civil Aeronautics Board 
authorized within its discretion to make payments to lender 
immediately upon debtor’s default rather than after completion of 
foreclosure proceedings). 

For non-entitlement programs, just as’m the case of grants and 
cooperative agreements, GAO will not, at the request of a rejected 
applicant, review the exercise of an agency’s discretion in rejecting an 
application for a loan guarantee. B-178460, June 6, 1973 
(non-decision letter). Nevertheless, GAO may become involved under 
its other authorities (decision, account settlement, claims settlement), 
and may review an agency’s conduct of a program under its general 
audit authority. For example, the Emergency Loan Guarantee Act, 15 
U.S.C. $9 184 1 - 1852, specitically authorized GAO to audit any 
borrower applying for a loan guarantee, but made no mention of 
auditing the Emergency Loan Guarantee Board which administered 
the program. The issue arose in connection with the Lockheed 
Aircraft Corporation assistance program, carried out under this 
statute. GAO took the position that it had the authority to audit the 
Board’s conduct of the program to evaluate whether the Board and 
borrower were complying with the statutory provisions and whether 
the government’s interests were being adequately protected. ‘ihis 
authority derives from GAO'S basic audit statutes and does not have to 
be repeated in every piece of legislation. B-169300, September 6, 
1972; B-169300, September 21,197l. 
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2. Sources of Guarantee 
Authority 

The authority to guarantee the repayment of indebtedness must be 
derived from some statutory basis. In most cases, this takes the form 
of express statutory authorization. Typically, the statute wlll authorize 
the administering agency to establish the terms and conditions under 
which the guarantee will be extended, but may also impose various 
llimitations. An example is section 202(a)(l) of the Public Works and 
Economic Development Act of 1965, as amended, 42 U.S.C. 
9 3142(a)(l), which authorizes the Economic Development 
Administration to provide financial assistance to eligible borrowers 
through direct business loans and loan guarantees: 

“The Secretary is authorized to aid in limaming, within a redevelopment area, the 
purchase or development of land and facilities (including machinery and equipment) 
for industrial or commercial usage. by (A) purchasing evidences of indebtedness, 
(B) making loans (which for purposes of this section shall include participation in 
loans), (C) guaranteeing loans made to private borrowers by private lending 
institutions, for any of the purposes referred to in this paragraph upon application of 
such institution and upon such terms and conditions as the Secretary may prescribe, 
except that no such guarantee shall at any time exceed 90 per centurn of the amount 
of the outstanding unpaid balance of such loan.” 

Program authority, as in the example cited, is most commonly ln the 
form of permanent legislation authorizing sn ongoing program. In 
addition, guarantee programs are occasionally enacted to deal with a 
specific crisis of limited duration, and are either not codified or 
removed from the United States Code when~ the program is 
,completed. An example of this latter type is the Chrysler Corporation 
Loan Guarantee Act of 1979, Pub. L. No. 96-185,93 Stat. 1324 
(1980), dropped from the 1988 edition of the U.S. Code because the 
authority to issue commitments and guarantees expired at the end of 
1983 and all loans guaranteed were repaid in full. Guarantee 
programs may also be enacted as part of appropriation acts. An 
example ls discussed ln GAO'S report Israel: U.S. Loan Guaranties for 
Immigrant Absorption, GAO/NSIAD-92-119 (February 1992). 

It is also possible for loan guarantee authority to be derived by 
necessary implication from a statutory program of financial 
assistance, that is, under program legislation which does not explicitly 
use the term “guarantee” or “insure.” For example, the current 
version of section 7(a) of the Small Business Act, 15 U.S.C. § 636(a), 
authorizes the Small Business Administration to make loans to smsll 
business concerns as follows: 

Page 11-7 GAO/OGC-92.19 Appropriations Law -Vol. II 



“The Administration is empowered to the extent and in such amounts a~ provided in 
advance in appropriation Acts to make loans for plant acquisition, construction, 
conversion, or expansion, including the acquisition of land, material, supplies, 
equipment, and working capital, and to ma!+ loans to any qualitied small business 
concern. for purposes of this chapter. Such fwcings may be made either directly 
or in cooperation with banks or other financial institutions through agreements to 
participate on an immediate or deferred (guaranteed) basis.” 

The statute then goes on to list a number of limitations. A 1981 
amendment (95 Stat. 357, 767) added the word “guaranteed.“~Even 
before the amendment, GAO had concluded that a loan guarantee 
program was within the SBA’S discretion under section 7.51 Comp. 
Gen. 474 (1972). An earlier decision, B-140673, October 12,1959, 
had upheld a “deferred participation” program under section 7(a), 
under which SBA would purchase the agreed portion of the deferred 
participation loan immediately upon demand and reserve the right to 
recover from the lender if SBA subsequently determined that the 
lender had notsubstantially complied with the participation 
agreement. In view of the broad discretion granted SBA under the 
statute, SBA was not required to make the “substantial compliance” 
determination before making payment to the 1ender.O 

The evolution of SBA’S authority to conduct its disaster loan program, 
15 U.S.C. 5 636(b), followed a similar pattern. In B-121589, 
October 19, 1954, the Comptroller General tentatively approved a 
deferred participation program, strongly urging that the statute be 
amended to include “immediate or deferred participation” language 
patterned after the pre-1981 version of section 636(a). This was done 
and, based on 51 Comp. Gen. 474, was found sufficient to authorize 
SBA to guarantee disaster loans to eligible borrowers by participating 
lending institutions. 58 Comp. Gen. 138,145 (1978). To remove any 
doubt, the same amendment which added the word “guaranteed” to 
section 636(a) added it as well to section 636(b) (95 Stat. at 778). 

In connection with credit assistance under the Small Business 
Investment Act of 1958, GAO recognized the SBA’S implied authority to 
establish a program in which s.nA would guarantee loans made by 
private lending institutions to small business investment companies, 
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B. Budgetary and 
Obligational 
Treatment 

even though the statute authorized only a direct loan program. 42 
Comp. Gen. 146 (1962). The decision pointed out that the legislative 
history of a 1961 amendment to the act clearly demonstrated that 
Congress intended to continue the nonstatutory “standby” guarsnteed 
loan program that had existed for several years, and concluded 
therefore that the absence of specific language authorizing the 
program was due to the apparent belief by both Congress and SBA that 
such language was unnecessary and did not reflect an intent to deny 
SBA the authority. See a.lso B-149685, March 20,196s. The guarantee 
program is now expressly authorized in 15 U.S.C. 5 683. 

Authority by necessary implication cannot be derived solely from a 
purpose clause, but must be supported by the operative provisions of 
the statute. 71 Comp. Gen. 49 (1991). 

Regardless of whether a loan guarantee program is established under 
an express statutory provision or by necessary implication, the basic 
responsibility for administering the program clearly rests with the 
agency involved. Thii includes the authority to determine whether or 
not to extend a guarantee in a particular case, and the manner in 
which the guarantees are to be handled. The agency hasconsiderable 
discretion, subject of course to any applicable statutory requirements 
or restrictions. 

When a federal agency guarantees a loan, there is no immediate cash 
outlay. The need for an actual cash disbursement, apart from 
administrative expenses, does not arise unless and until the borrower 
defaults on the loan and the government is called upon to honor the 
guarantee. Depending on the terms of the loan, this may not happen 
until many years after the guarantee is made. It is thus apparent that 
loan guarantees require budgetary treatment different from ordinary 
government obligations and expenditures. This treatment is 
prescribed generally by the Federal Credit Reform Act of 1990 (FCRA). 
Before describing the ERA, it is important to first describe the 
pre-credit reform situation because it illustrates the objectives of 
credit reform and because FCRA does not cover all programs. 
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1. Prior to Federal Credit 
Reform Act 

Prior to credit reform, the authority to guarantee or insure loans 
generally was not regarded as budget authority. Indeed, the original 
enactment of the Congressional Budget Act of 1974 expressly 
excluded loan guarantees from the statutory deftition of budget 
authority. Pub. L. No. 93-344, § 3(a)(2), 88 Stat. 297,299 (1974). 
Under this treatment, the extension of a loan guarantee was an 
off-budget transaction and was, at the extension stage, largely not 
addressed by the budget and appropriations process. If and when the 
government had to pay on the guarantee, i.e., upon default, the 
administering agency would seek liquidating appropriations, and 
these liquidating appropriations counted as budget authority. Of 
course, by the time a liquidating appropriation became necessary, the 
United States was contractually committed to honor the guarantee, 
and Congress had little choice but to appropriate the funds. This-is an 
example of so-called “backdoor spending.” By the tie the budget 
and appropriations process became involved, there was no 
meaningful role for it to play. 

When a loan guarantee is committed or issued, it cannot be known 
with absolute certainty when or to what extent the government might 
be called upon to honor it. Accordingly, and since budget authority 
was not provided in advance, the making of a loan guarantee, however 
binding on the government the commitment may have been, was 
treated only as a contingent liability and did not result in a recordable 
obligation for purposes of 31 U.S.C. § 1501(a). A recordable obligation 
did not arise until the contingency occurred (default by the borrower 
or other event as authorized in the program legislation), at which time 
it was recorded against the appropriation or fund available for 
liquidation. 65 Comp. Gen. 4 (1985); 60 Comp. Gen. 700,703 
(1981). 

Under thii approach, the obligation was viewed as “authorized by 
law” for purposes of the Antideficiency Act, and there was no 
violation if obligations resulting from authorized guarantees exceeded 
available budgetary resources. 65 Comp. Gen. 4 (1985); B-226718.2, 
August 19,1987. 

In a limited sense, there was a certain logic to this approach. Many 
loans are repaid in whole or in part, with the result that the 
government is never called upon to pay under the guarantee, the only 
disbursements being the administrative expenses of running the 
program. To require budget authority in the full amount being 
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guaranteed would artificially inflate the budget. The problem was that 
the pre-credit reform approach went to the opposite extreme, by 
reflecting the cost to the government in the year the guarantee was 
made as zero. Since there was no longer any room for discretion by 
the time liquidating appropriations became necessary, loan guarantee 
programs were not forced to compete with other programs for 
increasingly scarce budgetary resources. No one involved in the 
budget process-Congress, OMB, GAO-particularly liked this system, 
and reform became inevitable. 

At an absolute minimum, GAO strongly encouraged the imposition of 
limits, either in the enabling legislation or in appropriation acts, on 
the total amount of loans to be guaranteed. E.g., Legislation Needed 
to Establish Specific Loan Guarantee Lifts for the Economic 
Development Adminiitration, FGMSD-78-62 (January 5, 1979). 

Ceilings of this type may limit the amount of guarantees that can be 
issued in a given fiscal year, or the total amount of guarantees that 
can be outstanding at any one tie. An example of the former is 
discussed in 60 Comp. Gen. 700 (1981). 

A device that became common in the 1980s was the granting of loan 
guarantee authority only to the extent provided in advance in 
appropriation acts. The device was reinforced in 1985 when Congress 
(1) added to the Congressional Budget Act a definition of “credit 
authority” (“authority to incur direct loan obligations or to incur 
primary loan guarantee commitments”), and (2) subjected to a point 
of order any bill providing new credit authority unless it also limited 
that authority to the extent or amounts provided in appropriation 
acts. 2 USC $5 622(10), 652(a). 

Whine this device provided a measure of congressional control, it stih 
did not require the advance provision of actual budget authority. For 
example, the Chrysler Corporation Loan Guarantee Act, which 
predated the 1985 legislation noted above, limited the authority to 
guarantee loans to the amounts provided in advance in appropriation 
acts. The Comptroller General and the Attorney General both 
concluded that this provision did not require advance budget 
authority, but was satisfied by an appropriation act provision placing 
a ceiling on the total amount of loans that could be guaranteed, i.e., 
on contingent liability. B-197380, April 10,198O; Loan 
Guarantees-Authority of Chrysler Corporation Loan Guarantee 
Board to Issue Guarantees, 43 Op. Att’y Gen. No. 27 (April 23,198O). 
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Both opinions also concluded that the appropriation act ceiling 
related only to outstanding loan principal, with contingent liability for 
loan interest being in addition to the stated amount. 

Where loan guarantee authority is limited to amounts provided in 
appropriation acts-and we emphasize that we are addressing 
situations not governed by the Federal Credit Reform Act-those 
“amounts,” as noted, are not actual budget authority but ceilings on 
contingent liability. Therefore, while exceeding the ceiling may be 
illegal for other reasons,? it does not violate the Antideficiency Act. 64 
Comp. Gen. 282,288-90 (1985). Analogous to budget authority, 
loan guarantee authority must generally be used (i.e., commitments 
made) in the fiscal year or years for which it is provided unless the 
appropriation act provides otherwise. B-212857, November 8, 1983. 
Also, where advance authority in appropriation acts is statutorily 
required and Congress does not provide it, the agencyls authority to 
carry out the program may be effectively suspended for the fiscal year 
in question. B-230951, March 10, 1989.8 

Congress may set a minimum program level as well as a ceiling. Again 
for programs not governed by the Credit Reform Act, failure to 
achieve the minimum commitment level would not constitute an 
impoundment since the commitment amount is not budget authority. 
B-195437.2, September 17, 1986. However, under aloan insurance 
program where the loan itself is made by the agency, failure to 
achieve a mandated minimum program level would be an 
impoundment unless the failure results from programmatic factors. 
I$ B-195437.3, February 5,198s. 

2. Federal Credit Reform 
Act of 1990 

Consideration of various reform proposals during the 1980s centered 
on the recognition that there is a “subsidy element” to’s government 
loan guarantee program. If all loans were repaid, there would be no 
cost to the government apart from adminiitrative expenses. Were this 
the case, however, there would probably have been no need for the 
program to begin with. Since the objective of a loan guarantee 
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a. Post-1991 Guarantee 
Commitments 

program is to enhance the availability of credit which the private 
lending market aione cannot or will not provide, it is reasonable to 
expect that there wiii be defaults, most likely at a higher rate than the 
private lending market experiences. It became apparent that credit 
reform had to do two things. First, it had to devise a meaningful way 
of measuring the true cost to the government; and second, it had to 
bring those costs fully withii the budget and appropriations process. 
See, e.g., Budget Issues: Budgetary Treatment of Federal Credit 
Programs, GAO/AFMD-89-42 (April 1989). 

The culmination of these reform efforts was the Federal Credit 
Reform Act of 1990, enacted by section 13201(a) of the Omnibus 
Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 
1388, 1388-609, and codified at 2 U.S.C. @661-661f (Supp. III 
1991). The approach of the FCRA is to require the advance provision 
of budget authority to cover the subsidy portion of a loan guarantee 
program, with the non-subsidy portion (i.e., the portion expected to 
be repaid) financed through borrowings from the Treasury. The Office 
of Management and Budget has issued detailed implementing 
instructions in OMB Circular No. A-34, Part VI, transmitted by OMB 
Bulletin No. 92-01, October 1, 1991. The ERA applies to loan 
guarantee commitments made on or after October 1,1991, with 
exceptions to be noted later. 

One of the major purposes of the FCRA is to “measure more accurately 
the costs [the subsidy element, in essence] of Federal credit 
programs.” 2 U.S.C. 5 661(l). Before the budgetary and 
appropriations aspects of FCRA cancome into play, the administering 
agency, working with OMB, must determine the cost of its programs. 
The law defines “cost” as the “estimated long-term cost to the 
Government. . . calculated on a net present value basis, excluding 
administrative costs.” Id. § 661a(5)(A). More speciflcaily for 
purposes of this chapter, the cost of a loan guarantee is the- 

“net present value when a guaranteed loan is disbursed of the cash flow from- 

“(i) estimated payments by the Government to cwer defaults and delinquencies, 
interest subsidies, or other payments, and 

“(ii) the estimated payments to the Government including origination and other fees, 
penalties and recoveries.” g. 5 661a(5)(C). 
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Hiitorical experience is obviously a relevant factor in determining 
cost. Risk assessment is also very important, and OMB requires 

agencies to develop risk categories for their credit programs. OMB 

Circular No. A-34,$62.3. Agencies should not blindly rely on 
historical experience when the risk factor has changed. See Loan -- 
Guarantees: Export Credit Guarantee Programs’ Long-Run Costs Are 
HJ@, GAO/NsIAD-91-180 (April 1991) at 3. For example, it is not 
unreasonable to expect the default rate under a guaranteed student 
loan program to increase during a recession, resulting in a higher 
cost. Established secondary market experience is also relevant in 
assessing risk. NSIAD-91-180 at 15. 

The second major purpose of FCRA is to “place the cost of credit 
programs on a budgetary basis equivalent to other Federal spendjng.” 
2 U.S.C. 5 661(2). To accomplish this, 2 U.S.C. 5 661c@), perhaps the 
key provision of FCRA, provides: 

“Notwithstanding any other provision of law, new loan guarantee commitments 
my be made for foal year 1992 and thewafter only to the extent that- 

“(1) appropriations of budget authprily to cover their costs are made in advance; 

‘(2) a limitation on the use of funds otherwise available for the CD.% of a. loan 
guarantee program is enacted; or 

“(3) authority is otherwise provided in appropriation Acts.” 

Thus, unless Congress specifically provides otherwise, loan 
guarantees may be made only if budget authority to cover their cost 
has been provided in advance. The cost of a loan guarantee is 
regarded as new budget authority for the fiscal year “in which definite 
authority becomes available or indefinite authority is used.” 2 U.S.C. 
5 661c(d)(l). 

To implement these new concepts, the law defmes two new accounts 
for credit programs, a “credit program account” and a “finsncing 
account.” The program account is the budget account into which 
appropriations of budget authority are made. The financing account is 
a revolving, non-budget account from which the guarantees are 
actually administered. It receives cost payments from the program 
account and includes all other cash flows resulting from the guarantee 
commitment. 2 U.S.C. 5s 661a(6) and (7). Administrative expenses are 
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shown as a separate and distinct line item within the program 
account. Id. 5 661c(g). 

A review of 1992 appropriation acts disclosed several variations in the 
way Congress made the appropriations contemplated by 2 U.S.C. 
$3 661c. 

l The Federal Housing Administration General and Special Risk 
Program Account received an appropriation of costs and a ceiling on 
the total loan principal to be guaranteed ($55 million to support a 
program level of $8.6 billion).” 

* The program account for Economic Development Administration 
guaranteed loans received an appropriation of costs with no program 
celling specified.“’ 

* The Small Business Administration Business Loans Program Account 
received separate cost appropriations for direct and guaranteed loans 
with a total loan ceiling for direct, but not guaranteed, 10ans.‘~ 

Each of these appropriations also includes a separate specific 
appropriation for administrative expenses.‘” 

From a chronological perspective, the first step is to determine the 
cost of a guaranteed loan program in accordance with 2 U.S.C. 

5 661a(5). The President’s annual budget is to reflect these costs and 

gDepartments of Veterans AtEin and Housing and Urban Development, and independent 
Agencies Appropriation Act, 1992, Pub. L. No. 102.139,105 Stat. 736,749 (1991). 

‘%epartments of Commerce, Jwtice, and State, theJudiciary, and R&ted A@ncies 
Appropriations Act, 1992, Pub. L. No. 10%140,105 Stat. 782,806 (1991). 

“pUb.L.No. 102-140, -11.10, 105Stat.atS15. 

“A very general deftition of ‘administrative expenses” may be found in E-2434 1, March 12, 
1942, at 6: 

For FTRA purposes, see also OMB Circular No. A-34,5 62.6. 



the planned level of new guarantee commitments. 2 U.S.C. 5 66Ic(a). 
Congress then makes the appropriation of costs and administrative 
expenses to the program account. 

The appropriation of costs “shall constitute an obligation of the credit 
program account to pay to the financing account.” Id. 9: 661c(d)(l). 
When a loan for which a guarantee commitment has been made is 
disbursed by the lender, the cost of the guarantee is obligated against 
the program account and paid into the financing account. Id. 
§ 661c(d)(2). If the loan is disbursed in a single payment, the cost is 
paid into the financing account in a single payment. If the loan is 
disbursed in more than one payment, costs are paid into the financing 
account in the same proportion. OMB Circular No. A-34, $62.7(e). The 
cost payments are carried in the financing account as unobligated 
balances until obligations are incurred to make payments under the 
terms of the guarantee, at which time they become obligated balances 
until disbursed. Id. 

The law recognizes that estimating costs is not an exact science and 
that cost estimates are subject to change over time. Accordiigly, costs 
are to be reestimated annually as long as the loans are outstanding. 
OMB Circular No. A-34, $62.8. If a reestimation results in an increase 
to the cost estimate, the law provides permanent indefinite budget 
authority for the program account. 2 U.S.C. 9: 661c(f). The agency 
requests an apportionment of this indefinite authority from OMB, and 
then immediately records an obligation against the program account 
and pays the funds into the financing account. OMB Circular No. A-34, 
5 62.8. 

The law also provides for the treatment of “modifications.” For 
purposes of FCRA, a modification is any government action that alters 
the cost of an outstanding loan guarantee from the most recent 
estimate or reestimate, except actions permitted under the terms of 
existing contracts. 2 U.S.C. § 661a(5)(D); OMB Circular No. A-34, 
5 62.9(a). The law prohibits the modification of a loan guarantee 
commitment “in a manner that increases its cost unless budget 
authority for the additional cost is appropriated, or is available out of 
existing appropriations or from other budgetary resources.” 2 U.S.C. 
5 661c(e). Modifications include such things as forgiveness, 
forbearance, reductionsininterest rate,prepaymentswithoutpenalty, 
and extensions of maturity, except where permitted under an existing 
contract. OMB Circular No. A-34,$62.9(a). They also include the sale 
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of loan assets and actions resulting from new legislation, such as a 
statutory restriction on debt collection. Id. As with reestimates, at the 
time a modification is made, the agency records an obligation of the 
estimated cost increase against the program account and pays the 
amount into the financing account. &I. 5 62.9(c). 

If an agency’s original cost estimates, reestimates, and modification 
estimates have been accurate, the balances of financing accounts for 
loan guarantees should always be sufficient to make any required 
payments. However, if a balance is not sufficient, the “Secretary of 
the Treasury shall. lend to, or pay to the financing accounts such 
amounts as may be appropriate.” 2 U.S.C. 5 661d(c). The Secretary is 
also authorized to borrow or receive amounts from the financing 
accounts. Id. All of these transactions between the Treasury and 
financing accounts are subject to the apportionment requirements of 
the Antideficiency Act. Id. 

Under the FCRA structure as outlined above, there are two separate 
sets of “obligations’‘-obligations against the program account when 
budget authority is paid over to the financing account, and obligations 
against the financing account when claims are made for payment 
under a guarantee. 

OMB Circular A-34, 3 63.2, identifies four actions that will result in 
Antideficiency Act violations: 

(1) Overobligation or overexpenditure of the amounts appropriated 
for costs. This includes a modification resulting in an overobligation. 

(2) Overobligation or overexpenditure of the credit level supported by 
the enacted cost appropriation. 

(3) Overobligation or overexpenditure of the amount appropriated for 
administrative expenses. 

(4) Obligation or expenditure of the lapsed unobligated balance of the 
cost appropriation, except to correct mathematical or data input 
errors in calculating subsidy amounts. However, error correction will 
be considered a violation if it exceeds the amount of the lapsed 
unobligated balance. 
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Finally, the law emphasizes that the provisions of the FCRA are not to 
be construed as changing or overriding the administering agency’s 
authority to determine the terms and conditions of eligibility for, or 
amount of, a loan or loan guarantee. 2 U.S.C. 5 661d(g). 

As a result of FCRA, guarantee programs should no longer be 
unrestricted. Even if the applicable appropriation act does not 
explicitly set a maximum program level, the program level that can be 
supported by the enacted cost appropriation, reenforced by the 
Antideficiency Act, constitutes an effective ceiling. Programs not 
governed by FCBA may have their own ceilings. Although a loan or 
guarantee may not exceed a statutory ceiling, it may nevertheless be 
possible to extend assistance if the borrower qualifies under another 
program. For example, in 35 Comp. Gen. 219 (1955), the Small 
Business Administration could not make a disaster loan to a small 
business concern which had suffered damage in a flood because SBA 
had already used up the applicable ceiling on disaster loans. However, 
it could make a business loan to the same borrower if the transaction 
otherwise met the criteria under SBA’S business loan program. 

b. Pre-1992 Commitments The treatment described above applies to loan guarantee 
commitments made on or after October 1,199 1. Commitments made 
prior to fiscal year 1992 were made under the rules summarized in 
Section B.l. Given the varying maturities under different credit 
programs, pre-1992 guarantees are likely to be around for many 
years. Since pre-1992 guarantees were not subject to any requirement 
to determine subsidy costs or to obtain advance appropriations of 
budget authority, they require different treatment and are addressed 
in separate provisions of the FCR4. 

Three provisions are particularly relevant. First, the law establishes 
“liquidating accounts,” defined as budget accounts which include all 
cash flows to and from the government resulting from pre-1992 
commitments. 2 U.S.C. 5 661a(S). Second, all collections resulting 
from pre-1992 guarantee commitments are to be credited to the 
liquidating account and are available to liquidate obligations to the 
same extent they were under the applicable program legislation prior 
to enactment of FCBA. Id. $661f(b). At least once a year, unobligated 
balances in the liquidating account which are in excess of current 
needs are to be transferred to the general fund of the Treasury. Id. 

Third, 2 U.S.C. $661d(d) provides: 
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“If funds in liquidating accounts are insufficient to satisfy the obtigations and 
commitments of said account.~, there is hereby provided permanent, indefIte 
authority to make any payments required to be made on such obligations and 
commitments.” 

Thus, for pre-1992 guarantees which are liquidated in accordance 
with the terms of the original commitment, payment will still be made 
from liquidating appropriations. The main change under FCRA is the 
provision of these liquidating appropriations on a permanent, 
indefinite basis. 

A “modification” to a pre-1992 loan guarantee-the term having the 
same meaning as described in Section B.2.a for poB1991 
guarantees-is treated differently. See OMB Circular No. A-34, 
55 62.1 (c) and 62.9 for applicable procedures. 

c. Entitlement Programs A partial exemption from FCRA is found in 2 U.S.C. 5 661c(c), which 
provides that the requirement for the advance appropriation of budget 
authority to cover estimated costs does not apply to (1) a loan 
guarantee program which constitutes an entitlement, or (2) programs 
of the Commodity Credit Corporation existing on ~RA’s’date of 
enactment (November 5,199O). An entitlement program is one in 
which the provision of assistance is mandatory with respect to 
borrowers and lenders who meet applicable statutory and regulatory 
eligibility requirements. The statute gives two examples-the 
guaranteed student loan program and the veterans’ home loan 
guarantee program. Since the exemption is from the appropriation 
requirement of 2 U.S.C. 5 661c(b) and not the entire act, other 
provisions of IWRA and OMB Circular A-34 presumably apply to the 
extent not inconsistent with the exemption. 

The pre-FcRA rules summarized in Section B.l form the starting point 
with respect to obligational treatment and the application of the 
Antideficiency Act. A 1985 decision, 65 Comp. Gen. 4, reiterated 
these rules in the context of the Guaranteed Student Loan Program. 
GAO advised the Department of Education that (1) a guarantee itself is 
only a contingent liability and is not recordable as an obligation; 
(2) an obligation must be recorded upon occurrence of one of the 
contingencies specified in the program legislation which will require 
the government to honor the guarantee (m this case, loan default or 
the death, disability or bankruptcy of the borrower); and (3) the 
Antideficiency Act does not require that sufficient budget authority be 
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available at the time the obligation is recorded because, by virtue of 
the requirements of the program legislation, incurring the obligation 
is “authorized by law” for Antideticiency Act purposes. 

For fiscal year 1992, Congress appropriated to the program accounts 
for both the guaranteed student loan and the veterans’ home loan 
programs, for costs as defined in FCRA, “such sums as may be 
necessary to carry out the purposes of the program,” together with a 
definite (specific dollar amount) appropriation for administrative 
expenses.‘” 

d. Certain hI.WranCe Pr0grm.S Another provision of FCRA, 2 U.S.C. 5 661e(a)(l), exempts from the 
entire act- 

“the credit or insurance activities of the Federal Deposit Insurance Corporation, 
National Credit Union Administration, Resolution Trust Corporation, Pension BeneM 
Guaranty Corporation, National Flood Insurance, National Insurance Development 
Fund, Crop Insurance, or Tennessee VaIIey Authority.” 

Thus, to the extent the rules in Section B.l would apply to any of the 
programs conducted by these entities to begin with, they continue to 
apply unaffected by FCRA. 

C. Extension of 
Guarantees 

1. Coverage of Lenderis 
(Initial and Subsequent) 

a. Eligibility of Lender/Debt 
Instrument 

Program legislation may prescribe eligibility criteria for lending 
institutions, or may otherwise limit the types of lending institutions to 
which guarantees may be extended, either as the initial lender or as a 
subsequent transferee, or may address the manner in which the debt 
instrument covered by the guarantee may be treated. The safest 
generalization in this area, and the common strain throughout the 

‘3Departments of Labor, Health and Human Services, and Education, and Related Agencies 
Appropriations Act, 1992, Pub. L. No. 10%170,105 Stat. 1107.1132 (1991) (guaranteed 
student loans); Pub. L. No. 102-139, us n.9, 105 Stat. at 737 (veterans’ home loan+ 
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cases, is that any proposed action must be consistent with the terms 
and intent of the agency’s statutory authority. 

For example, in B-194153, September 6, 1979, GAO considered a 
proposed pilot program in which the Economic Development 
Administration, an agency within the Department of Commerce, 
would guarantee loans made to private borrowers by participating 
lending institutions, with the guaranteed portion of the loan to be 
subsequently assigned to the city of Chicago and fmanced through the 
issuance of bonds. The statutory basis for the proposal, 42 U.S.C. 
§ 3142, authorizes the Secretary of Commerce to guarantee up to 90 
percent of the outstanding balance of loans for certain specified 
purposes “made to private borrowers by private lending institutions.” 
GAO concluded that allowing the guarantee to be assigned to an entity 
that was neither private nor a lending institution and could not have 
qualified for a guarantee initially, would exceed EDA’S statutory 
authority since EDA would be doing something 
indirectly-guaranteeing a loan by a non-private lender-that the 
statute would not permit it to do directly. 

GAO revisited the issue a few years later, and reaffiied the 
ineligibility of public lenders to participate as secondary market 
purchasers under the “private lending institution” requirement of 42 
U.S.C. 5 3142. Since a secondary market purchaser effectively 
becomes the lender, it makes no difference whether sale to the public 
lender is contemplated from the loan’s inception or merely occurs in 
the ordinary course of secondary market operations. 61 Comp. Gen. 
517 (1982). 

Another issue in B-194153 was whether EDA could legahy allow a 
guaranteed loan to be evidenced by two notes, one to be fully 
guaranteed and the second with no guarantee. The Comptroller 
General found the proposed arrangement within EDA’S administrative 
discretion under the statute since the two-note arrangement would 
stii conform to the statutory requirement that no more than 90 
percent of a loan be guaranteed, and furthermore was apparently 
intended to effectuate the basic legislative purpose. The decision 
pointed out, however, that since the two notes represented one loan, 
their substantive terms such as maturity dates and interest rates must 
be the same, and the two-note mechanism must not increase the 
government’s potential liability. Thii portion of the decision was later 
modified in 60 Comp. Gen. 464 (1981), to the extent that GAO 
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b. Substitution of Lender 

approved use of a “split interest rate” in which the interest on the 
EDA-guaranteed note was lower than the interest rate on the 
uuguaranteed note. The split-interest scheme was consistent with 
programs by other agencies under similar legislation and would be 
more favorable to the government. 

A related type of question arose under the now defunct New 
Community Development Program authorized by the Urban Growth 
and New Community Development Act of 1970. The legislation 
authorized various forms of financial assistance to stimulate the 
development of new communities, including the guarantee of 
obligations of private new community developers and state 
development agencies. A question arose as to whether the Department 
of Housing and Urban Development was authorized or required to 
guarantee the indebtedness of a private developer to contractorsand 
subcontractors who had supplied goods and services to the developer. 
Finding that the intent of the program legislation was that HUD 

guarantee only obligations issued to private investors, the 
Comptroller General concluded that HUD was neither required nor 
authorized to issue guarantees that would run to a developer’s 
contractors and subcontractors. B-170971, August 22,1975; 
B-170971, July 22,1975. 

As a general proposition, substitution of lenders is permissible as long 
as it is not prohibited by the program legislation or regulations and 
the “replacement lender” meets any applicable eligibility 
requirements. 

In 60 Comp. Gen. 700 (1981), GAO considered the effect of a change 
in lenders in the Farmers Home Administration’s rural development 
loan guarantee program. The program operated under an annual 
ceiling, and the specific question was whether a guarantee could 
continue to be charged against the ceiling for the fmcal year in which 
it was initially approved, when a change in lenders took place in a 
subsequent f=czd year. As to the programmatic significance of the 
change, the decision stated: 

“[Tlhe basic purpose of the FmHA rural dtielopment loan guarantee program is to 
provide assistance to eligible barrowers to enable them to accomplish one or more of 
the statutmy objectives. In other words, although the guarantee is extended to the 
lender, it is clear that the purpose of doing so is not to provide a Federal benefit to the 
lending institution but to induce the lender to make the loan to the borrower. In this 



c. Existence of Valid 
Guarantee 

sense, the lender is just a conduit or funding mechanism through which FmHA 
provides assistance to an eligible borrower so thst the statutory objectives can be 
realized. Thus, the particular lender involved is of relatively little consequence.” 

Id. at 708-09. Therefore, the decision held that where a guarantee is 
charged against the ceiling for a particular fiscal year, it can continue 
to be charged against the same ceiling notwithstanding a substitution 
of lenders in a subsequent fiscal year, provided that the other relevant 
terms of the agreement (borrower, loan purpose, loan terms) remain 
substantially the same. Id. at 709. The statement that the particular 
lender is of little consequence presumes, as was in fact the case, that 
the program legislation does not contain any specific eligibility 
requirements for lenders. Any such requirements (for example, the 
“private lender” requirement in the EDA cases discussed above) would 
of course have to be followed. 

In order for a loan guarantee commitment to be valid and hence 
binding on the government, the government official making the 
commitment must be authorized to do so, and the guarantee must be 
made to an eligible lender extending credit to an eligible borrower for 
an authorized purpose. Questions as to whether a valid guarantee was 
ever created often do not arise until the lender calls upon the 
government to pay under the guarantee. The answer depends on the 
program statute and regulations, the terms of the guarantee 
instrument, and the conduct of the parties. 

In 54 Comp. Gen. 219 (1974), GAO considered the authority of the 
Small Business Administration to reimburse three different lenders. In 
each case, the borrower had applied to SBA for financial assistance, 
the lender (at the request or with the approval of an SBA official) had 
provided interim funds to the borrower, but, for various reasons, the 
financial assistance was ultimately not extended. 

In the first case, an SBA official who was authorized to approve loan 
guarantees advised the bank in writing that the guarantee had been 
approved. SBA subsequently issued a formal loan authorization, but 
later canceled it because the bank did not comply with aI of the terms 
and conditions of the guarantee agreement, one of which was that the 
bank disburse the loan within 3 months. Although the initial written 
approval created a valid guarantee, the bank’s noncompliance caused 
it to lapse, and SBA was therefore not obligated to purchase the 
interim note, i.e., to reimburse the bank for the advance. 
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In the second case, an authorized SBA official had similarly advised the 
bank in writing that the guarantee had been approved. Here, however, 
SBA subsequently determined that the borrower was not eligible for 
the guarantee, and therefore never issued a formal loan authorization. 
Since the bank relied on the prior approval and was not legally 
required to comply with the conditions of the guarantee agreement 
(such as payment of the guarantee fee) until SBA issued the formal 
authorization, the bank was entitled to reimbursement for the interim 
loan. 

In the third case, SBA had formally approved a direct loan to a 
borrower and had issued a written loan authorization. Because of its 
inability to immediately disburse the funds, SBA requested a private 
lender to disburse the funds on an interim basis, with SBA'S ass-ce 
of repayment. SBA later refused to disburse the loan funds because the 
borrower had disappeared and his business had become defunct. 
Under the circumstances, SBA'S written commitment to reimburse the 
lender did constitute SBA'S “guarantee” of any advances the lender 
made in reasonable and justified reliance on it. Therefore, even 
though the direct loan by SBA was never disbursed, SBA was authorized 
to reimburse the lender. 

The decision discussed two earlier cases-B-1 78250, August 61973, 
and B-164162, September 20,1968-involving direct rather than 
guaranteed loans. GAO had concluded in these cases that, under the 
specific circumstances involved, SBA could not reimburre a lender for 
losses suffered on interim disbursements made after SBA had 
authorized loans to the borrower. In both cases, the claimant bank 
was unable to adequately establish that any SBA official had made a 
promise or commitment on which the bank could justifiibly rely. 

Essentially, the primary theory of recovery in all of these cases, 
although not specitically identified as such, is estoppel-conduct by 
the government sufficient to later preclude it from denying the 
existence of a valid guarantee. Several similar cases have specifically 
raised the estoppel theory.” For example, the issue in B-187445, 
January 27,1977, was whether SBA was legally obligated for a 
$10,000 loss suffered by a bank on a loan made to a small business 
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contractor under section 8(a) of the Small Business Act. The bank 
alleged that the loan was made on the basis of assurances from an SBA 
official that the loan would be guaranteed. GAO found, however, that 
the loan was not in fact guaranteed since it was never approved in 
writing as required by the applicable provision in the guarantee 
agreement between SBA and the bank. Also, SBA had no liability to the 
bank under an estoppel theory since the bank was aware that the SBA 
official involved lacked authority to approve a loan guarantee or 
otherwise assure the bank of repayment. Further, the bank could not 
demonstrate that it had made the loan primarily in reliance on the 
alleged misrepresentations. 

In another 1977 case, a bank argued that SBA was liable under an 
estoppel theory to reimburse the bank for a loss suffered as a result of 
SBA’s approval of a direct disaster loan to the borrower. However, the 
facts did not support an estoppel since SBA made no 
misrepresentations to the bank, and the bank did not make the loan in 
reliance on the representations that SBA did make. B-181432, 
February 4,1977. A somewhat similar case involving the Farmers 
Home Administration denied the claim of a creditor who alleged that 
he had advanced supplies and services to a borrower on the basis of 
assurances from a Farmers Home employee that the borrower’s 
obligation would be guaranteed by the government. Since FmHA 
regulations then expressly prohibited employees from guaranteeing 
repayment of non-FmHA loans, either personally or on behalf of the 
government, the creditor was necessarily on notice of the employee’s 
lack of authority to make such assurances. B-168300, December 4, 
1969; B-168300, December 3, 1969. 

Another estoppel case is B-198310, April 23, 1981. SBA had sent a 
letter to a borrower conlhming approval of a direct handicapped 
assistance loan. Allegedly ln reliance on this letter, the claimant bank 
advanced funds to the borrower. SBA then issued its formal loan 
authorization, but canceled it shortly thereafter based on the 
borrower’s failure to disclose sll pertinent information on its loan 
application. The bank sought reimbursement on a theory of 
“promissory estoppel.” The Comptroller General held that SBA was 
under no obligation to reimburse the bank for two reasons. First, 
SBA'S letter had been to the borrower, not the bank. Thus, SBA had 
made no representations to the bank. Second, the bank’s reliance on 
the letter was not reasonable because the letter contained no mention 
of the possibility that the loan might be used to obtain interim 
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financing, nor did the bank attempt to obtain any assurance from SBA 
that the borrower would be required to use the proceeds of the SBA 

loan to repay the interim loan. 

The existence of a valid guarantee also was an issue in 60 Comp. Gen. 
700 (1981) in a different context. Farmers Home Administration 
regulations required written notification to the lender of the approval 
or disapproval of a guarantee application. Based on these regulations, 
and citing B-187445, January 27, 1977, discussed above, GAO 
concluded that oral notification of a loan guarantee approval was not 
sufficient to create a valid guarantee for purposes of charging that 
guarantee against the FmHA’s annual ceiling. 60 Comb. Gen. at 

709-10. 

d. Small Business Investment 
Companies 

A “small business investment company” (SBIC) is a private company 
organized under the Small Business Investment Act of 1958, as 
amended (15 U.S.C. $3 661-697c), and licensed by the Small Business 
Administration. Its purpose is to provide financial assistance to small 
business concerns. 

A series of decisions in the 1960s upheld WA’S authority to provide 
VariOUS fOITTL5 Of finand aSSiStaWe t0 SBICS. First, SBA may 

guarantee loans made to SBICs by private tinancial institutions. 42 
Comp. Gen. 146 (1962). Whiie the guarantee authority was not 
explicit at the time of the 1962 decision, it was later added and is now 
found at 15 U.S.C. 5 683. SBA also has “secondary guarantee” 
authority, authority to sell to private investors, with recourse (SBA'S 

guarantee), debt instruments representing loans SBA had made to 
SBICS. 44 Comp. Gen. 549 (1965). The proposal considered in 44 
Comp. Gen. 549 involved loans with a maturity of 5 or 6 years. Later 
that same year, SBA proposed extending its program to loans with 
15-year maturities. GAO again approved, noting that the difference in 
maturity did not affect the basic authority. 45 Camp. Gen. 253 
(1965). The 15-year period also Is now specified in 15 U.S.C. 5 683. 
See also 45 Comp. Gen. 370 (1965) (same holding for similar 
program under different provision of Small Business Investment Act). 

The Comptroller General concluded further in 45 Comp. Gen. 253 
that SBA could make the sales through an agent or broker with 
reasonable compensation if administratively determined to be 
necessary or more economical. However, the broker’s compensation 
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may not be paid from the proceeds of the loan sales but must be 
charged to SBA'S appropriation for administrative expenses. 

A small business investment company may be either a corporation or 
a limited partnership. 15 USC. § 681(a). The scope of authorized SBA 
assistance includes non-recourse loans to a limited partnership SBIC 

(by purchasing or guaranteeing its debentures). B-149685, 
January 121978. Non-recourse in this context means that SBA would 
“waive” its right to recover, provided under the laws of most states, 
against the separate assets of the general partner. 

In B-149685, March 25, 1971, GAO considered SBA'S authority to sell 
guaranteed SBIC debentures to a group of underwriters for resale to 
private investors. Under this program, SBA would first purchase $30 
million of newly issued debentures from SBICS and then immediately 
sell them to private investors, with SBA'S guarantee of payment of 
principal and interest according to the terms of the instrument. SBA 

would act as servicing agent for the holders, receiving payment on the 
debentures from the SBICS and then paying the holders in accordance 
with the terms of the debentures. The Comptroller General concluded 
that the proposed sale and guarantee of debentures in this manner 
was within the scope of sm’s statutory authority, provided SBA did not 
exceed any existing statutory program level limitations. See also 
B-149685, June 3, 1969. 

Another issue is whether a small business investment company is 
eligible to participate, as a lending institution, in a government 
guaranteed loan program. In 49 Comp. Gen. 32 (1969), the 
Comptroller General held that SBICs were not eligible lenders for 
purposes of SBA'S guaranteed loan program under section 7(a) of the 
Small Business Act, 15 U.S.C. 5 636(a). The decision relied heavily on 
the legislative history of the Small Business Investment Act. 

Some years later, GAO again considered the eligibiity of SBICS to be 
guaranteed lenders in SBA'S section 7(a) guaranteed loan program as 
well as the Farmers Home Administration’s business and industrial 
loan program (7 U.S.C. $1932). SW’S new proposal was somewhat 
different from the arrangement considered in 49 Camp. Gen. 32, 
because after originating the loan, the SBIC would then immediately 
sell the guaranteed portion to another lending institution and remain 
the servicing agent. GAO'S conclusion remained the same, again based 
on the legislative history of the Small Business Investment Act which 
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indicated that Congress intended SBICs to operate independently of 
other federal loan programs. With respect to the Farmers Home 
Administration program, nothing in either the Small Business 
Investment Act or the Consolidated Farm and Rural Development Act 
or their legislative histories supported a different conclusion. 56 
Comp. Gen. 323 (1977). 

One type of small business Investment company is the minority 
enterprise small business investment company,” or “MESBIC.“,As the 
name implies, a MESBIC is a small business Investment company 
formed to aid minority-owned smail businesses. In 59 Comp. Gen. 
635 (1980), affd on reconsideration, B-197439, November 26, 1980, 
GAO considered SBA’S authority to “leverage” against federal funds 
invested in MESBICs. “Leveraging” means investing on a partial 
matching basis through the purchase or guarantee of debenturesor 
the purchase of preferred securities. The specific issue was whether 
SFU could leverage against Federal Railroad Administration 
investments in MESBICs. Since the Smah Business Investment Act 
authorizes SBA to leverage only against private money, the decision 
concluded that, absent specific statutory authority, SBA could not 
leverage against federal funds invested in MESBICs.,The MESBICs 
took the case to court, arguing that “private” meant simply 
“non-SBA.” Based on the plain meaning of the statutory language, the 
court agreed with GAO. Inner City Br.oadcasting Corp. v. Sanders, 733 
F.Zd 154 (DC. Cir. 1984). “]P]rivate means private and not 
governmental.” Id. at 157.15 

GAO and the court had both recognized that leveraging against other 
federal funds would be permissible if authorized by the statute under 
which those other funds were provided. One such example is 
community development block. grant funds provided.under the 
Housing and Community Development Act of 1974.60 Comp. Gen. 
210 (1981). 

e. The Federal Financing Bank The Federal Financing Bank was created by the Federal Financing 
Bank Act of 1973,12 U.S.C. $5 2281-2296. Its purpose is to 
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coordinate federal credit programs with overall government economic 
and fiscal policies. It is a corporate instrumentality of the United 
States Government, subject to the general direction and supervision 
of the Secretary of the Treasury. Id. 5 2283. The Bank acts essentially 
as an intermediary. Its powers in&de purchasing agency debt 
securities and federally guaranteed borrowings. Specifically, it is 
authorized by 12 U.S.C. $2285 to- 

“purchase and sell on terns and conditions determined by the Bank, any obligation 
which is issued, sold, or guaranteed by a Federal agency. Any Federal agency which is 
authorized to issue, sell, or guarantee any obligation is authorized to issue or sell such 
obligations directly to the Bank.” 

The Bank obtains funds by issuing its own securities, almost entirely 
to the Treasury. Id. 59: 2288(b), (c). The decisions summarized below 
illustrate the va&g roles the Bank plays in the credit financing 
arena. 

In 58 Comp. Gen. 138 (1978), GAO considered the SBA’S authority to 
issue certificates to the Federal Financing Bank evidencing transfer of 
title of a number of individual loans and setting forth qB+‘S guaranteed 
assurance of payment, either in cash or by loan substitution. Even 
though this arrangement contemplated the sale of certificates 
evidencing ownership of a group of SBA loans rather than individual 
loans, it was sufficiently similar to the arrangement upheld ln 
B-149685, March 25,1971, discussed above ln connection with SBICs, 
and was therefore permissible. Since the certificate did refer to 
specific loans and, when transferred to the Bank, would represent a 
transfer of ownership of the loans to the Bank, the plan would not 
constitute borrowing by SBA, which would have required specific 
statutory authority.16 

The same decision, while noting that SBA’S authority to sell loans to 
the Federal Financing Bank with its guarantee was “neither greater 
nor less” than its authority to selI loans to other purchasers (58 
Comp. Gen. at 139), nevertheless concluded that SBA lacked the 
authority to sell direct disaster loans (15 U.S.C. 5 636(b)) to the 
Federal Financing Bank on a guaranteed basis. Although SBA does 
have authority to guarantee disaster loans made to eligible borrowers 
by participating lending institutions, it is not authorized, in the 

‘%A now has such borrowir~ authority in 15 USC. B 633(c)(5). 
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absence of specific statutory authority or a clear expression of 
congressional intent, to sell and guarantee disaster loans that it had 
originally made directly. Since there was at the time no statutory 
ceiling on the type of loans in question, the proposal would enable SBA 

to “replenish its disaster loan revolving fund so as to enable it to make 
new disaster loans and repeat the process indefinitely,” potentially 
resulting in an unlimited contingent liability against the United States 
with no congressional restraint. Id. at 146. In addition, the proposal 
contemplated a 100 percent guarantee which would have violated the 
statutory 90 percent maximum guarantee of disaster loans. 

Another case involving the Bank as “guaranteed lender” is 
B-162373-O.M., July 31, 1979, finding that an agreement between the 
Rural Electrification Administration and the Bank by which the Bank 
made loans to borrowers that REA guaranteed under the authority of 
section 306 of the Rural Electrification Act of 1936 (7 USC. $936), 
was within the statutory authority of both agencies. The legality of the 
arrangement was considered from the perspectives both of Rkx’s 

authority to guarantee loans made by a non-private entity such as the 
Bank and of the Bank’s authority to act as the initial lender, makiig 
loans directly to a private nongovernmental borrower with RFA’s 

guarantee. Since REA has authority to guarantee loans made by “any 
legally organized lending agency,” it could guarantee loans made by 
the Federal Financing Bank. At the same tie, the Bank was acting 
within its statutory authority to purchase obligations guaranteed by a 
federal agency, since the transaction was in the form of its purchasing 
the borrower’s note from the borrower with payment being 
guaranteed by REA. Although the arrangement was legal, GAO was 

critical because it did not involve the private credit sector in the REA 

program as contemplated by the Rural Electrification Act. See GAO 
report, Financing Rural Electric Generating Facilities: A Large and 
Growing Activity, CED-81-14 (November 28,1980), pages 16-17. 

Congress subsequently confirmed the REA-FFEr arrangement by 
amending 7 U.S.C. $936 to provide that the loans, upon request of the 
borrower, “shall be made by the Federal Financing Bank.” Under the 
statute, loan servicing is the responsibility of the lender. Thus, REA’S 
funds are available to perform the loan servicing function as the 
Bank’s agent only on a reimbursable basis. 62 Comp. Gen. 309 
(1983). 
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-0 1987 opinions discussed the Federal Financing Bank’s role in the 
foreign military sales program. The Bank finances credit sales under 
the Arms Export Control Act, with the loans being guaranteed by the 
Defense Security Assistance Agency. If the debtor nation defaults, 
DSAA pays the Bank. One opinion concluded that the Bank is not 
authorized to deliberately delay making demand on DSAA for payment 
upon default. B-226718.2, August 19, 1987. The second advised that 
two refinancing options under consideration, one involving 
prepayment without penalty and one involving the partial 
capitalization of interest, would result in a financial loss to the United 
States or the substantial risk of one, and should not be implemented 
without clear evidence of congressional approval. 66 Comp. Gen. 577 
(1987). Congress subsequently approved a prepayment option. See 
Security Assistance: Foreign Military Sales Debt Refinancing, 
GAo/NSL4D-89-175 (August 1989); Federal Financing Bank: The. 
Government Incurred a Cost of $2 Billion on Loan Prepayments, 
GAO/AFMD-89-59 (August 1989). 

A 1985 transaction illustrates a very different role for the Bank. In 
October 1985, the Treasury Department had reached its statutory 
public debt ceiling and was in danger of defaulting on its obligations 
pending congressional action to raise the ceiling. The Bank effectively 
borrowed $5 billion from the Civil Service Retirement and Disability 
Fund by issuing securities to the Fund and accepting Treasury 
obligations ln payment. The Bank then used these securities to prepay 
part of its outstanding debt to Treasury. Thll in turn reduced 
Treasury’s outstanding debt, enabling it to borrow an additional $5 
billion from the public to meet its obligations. Based on the Bank’s 
statutory authority and the conclusion that its obligations do not 
count against the public debt limit set by 31 U.S.C. § 3101(b), the 
Comptroller General found the transaction legally unobjectionable. 
B-138524, October 30, 1985. 

When the Federal Financing Bank was first created, its transactions 
were entirely off-budget. 12 U.S.C. 5 2290(c) (“receipts and 
disbursements of the Bank . shall not be included in the totals of the 
budget of the United States Government”). with the budget reforms 
of the Congressional Budget Act and subsequent legislation, this 
treatment came under increasing criticism and GAO, among Others, 
recommended that Bank transactions involving other government 
entities be reflected in the budget. E.g., Government Agency - 
Transactions With the Federal Financing Bank Should Be Included on 
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the Budget, ~~-77-70 (August 3, 1977) (detailed analysts); 58 Comp. 
Gen. 138, 142-44 (1978); B-178726, September 16, 1976 (pointing 
out that purchase by the Bank of a loan guaranteed by another agency 
amounts to a direct loan). 

While the Federal Financing Bank Act itself has not been amended, 
Congress in 1985 added 2 USC. 3 655(b) to the Congressional Budget 
Act: 

“AU receipts and disbursements of the Federal Financing Bank with respect to any 
obligations which are issued, sold, or guaranteed by a Federal agency shall be treated 
as a means of financing such agency for purposes of section 1105 of Title 31 
[submission of President’s budget] and for purposes of [the Congressional Budget] 
Act.” 

Under this provision, direct loans of the Bank are accounted for as 
loans of the guaranteeing agency. See B-226718.2, August 19,1987. - 

2 s Coverage of Borrowers 

a. Eligibility of Borrowers Loan guarantee program legislation may or may not establish criteria 
for lender eligibility; it will almost invariably address borrower 
eligibility. This is because the primary purpose of a guarantee 
program is to enhance credit availability to a particular class of 
borrowers (farmers, veterans, small businesses, etc.). The 
significance of any such eligibility requirements is that an agency is 
not authorized to issue a guarantee or reimburse a lender on behalf of 
an ineligible borrower. 

For example, one portion of the National Housing Act, 12 USC. 
5 1703, authorizes the insurance of loans made to finance repairs or 
improvements to real property by owners or lessees. Under this 
statute, it is the lending institution’s responsibility to determine 
borrower eligibility. Thus, a lending institution making a loan to 
someone who is neither the owner nor the lessee of the property 
involved is not entitled to be reimbursed for losses resulting from 
borrower default. B-180015, November 28, 1973; B-174739, 
January 19,1972. 

While most eligtbility requirements are found in the program statute 
itself, they may appear in other legislation. For example, the Military 
Selective Service Act provides that any person who is required to ,, 
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b. Substitution of Borrowers 

register for the draft and knowingly and willfully fails to do so shall be 
ineligible for guaranteed student loan assistance. 50 U.S.C. App. 
5 462(f). The Department of Education is authorized to issue 
implementing regulations, discussed in B-210733, February 25, 1983. 

Generally, the substitution of borrowers within the same fiscal year 
will not present problems. However, as with contracts and grants, the 
substitution may or may not be proper when made in a subsequent 
fiscal year. Loan guarantee authority-whether it is an advance 
appropriation of budget authority under the Federal Credit Reform 
Act or a program level ceiling in a situation not governed by the Credit 
Reform Act-is granted on an annual, multiple-year, or no-year basis. 
It thus has a period of availability analogous to a regular 
appropriation. Where the period of availability is a fmed time period, 
the authority ceases to be available when that period expires. 

The issue in B-164031(5), June 25, 1976, was the transferability of a 
loan guarantee and interest subsidy originally approved under a 
program of federal assistance for the construction and modernization 
of hospitals. The question was whether the guarantee could be 
transferred from one hospital to another in the following fiscal year, 
when the original hospital became unable to take advantage of the 
guarantee due to apparent financial diiffculties. The Comptroller 
General found that, since the period of availability of the guarantee 
authority had expired, the transfer would be authorized only if it could 
be viewed as a “replacement.” Since the second hospital did not serve 
the same community as the first, the transfer of the loan guarantee to 
the new “borrower” was not merely a “replacement” and therefore 
could not be approved. 

A few years later, the Farmers Home Administration asked whether it 
could continue to charge a guarantee to the annual ceiling for the 
fiscal year in which it was originally approved when a new borrower 
was substituted in a later fiscal year. As a general rule, the answer is 
no, and the substitution would have to be treated as a new 
undertaking. Thii is different from the substitution of lenders 
discussed previously in this chapter because the approval of a 
guaranteed loan to a particular borrower requires a specific eligibility 
determination. Thus, while the identity of the particular lender may be 
of relatively little consequence, the identity and eligibility of the 
borrower are essential to the transaction. However, the substitution 
may be treated as a continuation of the original guarantee where the 
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substituted borrower bears a “close and genuine relationship” to the 
originally approved borrower (for example, a corporation and 
partnership controlled by the same individuals), provided of course 
that the loan purpose remains substantially unchanged. 60 Comp. 
Gen. 700 (1981).*7 

c. Loan Purpose The authority to make a loan guarantee commitment depends not only 
on the eligibility of the particular borrower, but also on whether the 
purpose for which the guaranteed loan is to be made is consistent 
with the applicable program statute and regulations. The analysis is 
essentially an application of the “necessary expense” doctrine used in 
other purpose availability contexts. 

A number of illustrative cases have arisen under section 301 of the 
Defense Production Act of 1950, 50 U.S.C. App. 5 2091, which 
authorizes loan guarantees to finance the performance of contracts 
where deemed “necessary to expedite production and deliveries or 
setices under Government contracts for the procurement of 
materials or the performance of services for the national defense.” Id. 
5 2091(a)(l). For example,.%115791-O.M., September 3,1953, - 
concluded that section 301, ordinarily used to provide short-term 
working capita& could also be used to guarantee loans for the 
expansion of plant facilities if determined necessary to expedite 
production and deliveries or services under defense contracts. 

Contracts to purchase equipment for civil defense stockpiling 
purposes may be regarded as contracts for the national defense and 
therefore eligible for loan guarantees under section 301.37 Comp. 
Gen. 417 (1957). The issue in that case was whether a 1953 
amendment to the act, which narrowed the definition of “national 
defense,” had the effect of excluding civil defense which clearly would 
have been covered before the amendment. GAO found no evidence of 
congressional intent to exclude civil defense, and concluded therefore 
that the loans could be guaranteed. 

While section 301 was intended primarily to assist small and 
medium-size defense contractors, its language is not so limited and is 

‘hh 60 Camp. Gen. 700 and B-164031(5) applied the basic principles of decisions on the 
substitution of grantees discussed in Chapter 10. 
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sufficiently broad to permit guarantees to large-size defense 

contractors as well. B-170109, July 21,197O (large railroad carrier). 

GAO considered a different loan guarantee program in 38 Comp. Gen. 

640 (1959). The question in that case was whether the Civil 
Aeronautics Board, under a statute authorizing the guarantee of 
aircraft purchase loans, could guarantee the indebtedness of an air 
carrier for the conversion of an existing aircraft. The case involved the 
conversion of piston engine aircraft to turbo-powered aircraft. GAO 

found that the conversion was such an extensive modification as to 
amount to a new type of aircraft for all practical purposes. Also, it was 
clear that if the manufacturer had performed the conversion and then 
sold the converted aircraft to the carrier, the purchase would have 
been eligible for the guarantee. The conversion was therefore within 
the statutory purpose and the guarantee was authorized. 

An analogous situation occurred in 34 Comp. Gen. 392 (1955), 
involving the Maritime Administration’s ship mortgage insurance 
authority under the Merchant Marine Act. Noting that purchase plus 
reconstruction was the equivalent of new construction for purposes of 
the program, the Comptroller General held that the insurance could 
extend to the purchase money mortgage and reconstruction costs for 
a vessel acquired by purchase (m this case from the government) 
instead of under a construction contract. This decision was amplified 
in 35 Comp. Gen. 18 (1955), which held that the Maritime 
Adminiitration could insure a second-hen reconstruction mortgage to 
a private lending institution where the first-lien (purchase money) 
mortgage was held by the United States. There was nothing in the 
statute limiting the insurance authority to first-lien mortgages. 

The Rural Electrification Administration’s financial a&stance 
programs have generated a number of purpose-related cases. 
Generally, REA may make direct loans and loan guarantees to finance 
ruraJ electrification facilities for persons not already receiving central 
station service. 

Several cases have established the proposition that REA can include 
elements in a project that are arguably beyond a literal reading of the 
statutory language, where those elements are merely incidental to 
accomplishing the statutory purpose. Thus, early cases on REA’S direct 

loan program held that REA cannot make a loan where the onfy 
persons to be benefitted are already receiving central service, but it 
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can fmance the acquisition of existing facilities which are to be 
incorporated into a larger system, where the acquisition is necessary 
for the effective operation of the overall system. B-48590, April 3, 
1945; B-32920, March 12,1943; B-29463, December 1, 1942. This 
principle applies whether the acquisition is by direct purchase or the 
purchase of securities to be exchanged for the physical property. 
B-42486, July 25,1944. 

REA loans are not intended to parallel existing facilities. Thus, where 
Plant A and Plant B are located less than 200 feet apart, and Plant A is 
receiving central service from a power supplier who has offered to 
provide adequate service to Plant B, Plant B cannot properly be 
considered a person not receiving central service for purposes of 
qualifying for RElAfmmCiai assistance. B-134138, October 15,1958. 

In B-195437, February 15,1980, GAO applied the principles of the 
above direct loan cases to REA’S loan guarantee program. The issue 
was REX’S authority to approve a loan guarantee to finance certain 
expenditures associated with the construction of a coal-fired electric 
generating plant, including cancellation charges if two contracts for 
components of the plant were terminated. The decision held that, 
since the contractors would not begin to build the components 
without a commitment that the cancellation costs would be paid, 
approval of a loan guarantee to assure funding to pay such charges 
was consistent with the basic statutory purpose of providing 
electricity to persons in rural areas and therefore authorized. 

Finally, loans and loan guarantees to provide housing for the elderly 
may include the purchase of related necessary equipment such as 
refrigerators and laundry equipment. 42 Comp. Gen. 628 (1963). 

d. Change in Loan Purpose A decision previously cited in the discussion of changes in lenders and 
borrowers, 60 Comp. Gen. 700 (1981), also addressed changes in 
loan purpose under the Farmers Home Administration rural 
development loan guarantee program. Again, the issue was when 
changes could be deemed a continuation of the original transaction, 
so that the guarantee would remain chargeable to the annual ceiling 
for the f=cal year in which it was originahy approved. 

Similar questions had arisen frequently in the grant context, and the 
Comptroller General applied the grant principles to loan guarantees, 
stating: 
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“Applying these grant decisions to the area of loan guarantees, when a m&r change 
to the ‘character’ of the project supported by the guarantee is made, the revised loan 
guarantee must be charged against the ceiling in effect when the revision is made. We 
believe that just as a signbicant change in the terms and conditions under which a 
grant was made would be viewed as creating a new grant, a significant change in the 
terms and conditions under which a loan guarantee was approved would create a new 
loan.” 

Id. at 707. Thus, major changes will result in the treatment of the 
transaction as a new guarantee. However, less substantial changes 
where the purpose and scope of the revised agreement are consistent 
with the purpose and scope of the original agreement may be treated 
as a continuation as long as the need for the project continues to 

exist. This test must be applied on a case-by-case basis. 

3. Terms and Conditions of 
Guarantees 

a. Introduction Just as with any other contractual obligation, a loan guarantee has 
tev and conditions which the parties must follow. If a valid 
guarantee has been created, the borrower defaults, and the lender has 
complied with all applicable terms and conditions, the government is 
obligated to pay on the guarantee. Conversely, if the lender does not 
comply with applicable requirements, it may find that it has lost the 
benefit of the guarantee. The applicable terms and conditions are 
found in the program statute, agency regulations, and the guarantee 

agreement. 

This section will discuss the effect of noncompliance, especially by the 

lender. The cases fall into two broad categories. In one group, the 
loan may not have been eligible for the guarantee from its inception 
based on a failure to satisfy applicable requirements such as a 
statutory limitation on the maximum amount or maturity of the loan. 
The result will usually be that the guarantee itself was never valid. In 
the second group, the loan to be guaranteed complies with all 
pertinent statutory or regulatory requirements, but the guarantee 
never takes effect or is nullified as a result of the lender’s failure to 
comply with one or more of the terms and conditions upon which the 

government’s guarantee is contingent. 

To illustrate these concepts, we have selected two areas-property 
insurance programs under the National Housing Act and loan 
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guarantee programs of the Small Business Administration. The 
specific requirements discussed are the more common ones and apply 
of course only to the particular program. Nevertheless, our selection 
is intended to illustrate types of issues, approaches to 
problem-solving, and the crucial role of agency regulations, and from 
this perspective is of more general relevance. Also, program details 
such as maximum loan amount, whether prescribed by statute or 
regulation, are subject to change from time to time. Accordingly, 
individual cases do not necessarily reflect current program 
requirements, but are intended to illustrate or support propositions of 
contiiuing validity with respect to requirements of that type. 

b. Property Insurance 
Programs Under the National 

The National Housing Act, 12 U.S.C. ch. 13, authorizes a number of 

Housing Act 
housing assistance programs. Several of the programs were formerly. 
administered by the Federal Housing Administration (FHA) and were 
transferred to the Department of Housing and Urban Development 
(HUD) upon its creation in 1965. Although the programs are now ’ 
administered by HUD'S Office of Housing, they are still popularly 
known as “mi programs.” 

(1) Maximum amount of loan 

Under 12 U.S.C. 3 1703, the Secretary of HUD is authorized to insure 
lenders against 1osseS sustained in extending loans to borrowers for 
various purposes, including home construction, repair, and 
improvement, and the purchase of manufactured (mobile) homes. The 
statute establishes the maximum amount of loans that may be insured 
for the various authorized purposes, for example, $25,000 for repairs 
and improvements to an existing single-family structure. &l. 
$T 1703(b)(l) (1988 and Supp. III 1991).While the specific dollar 
amounts have changed several times, the basic maximum loan amount 
requirement has existed in one form or another since the program 
was established ln 1934. 

Where a single loan is involved, its face amount cannot exceed the 
statutory limitation. If a loan which ls reported by the lender to HUD 
for insurance exceeds the statutory limitation in effect when the loan 
was made, the lender cannot be reiinbursed for any of its losses since 
the loan was ineligible for insurance from its inception. u, 
B-127167, July 15, 1970; B-127243, May 21, 1956. 



In applying this limitation where more than one loan is involved, the 
approach of HUD’s program regulations is to consider whether the 
total amount of all outstanding insured loans made to a borrower 
under Title I of the Housing Act with respect to the same property or 
structure exceeds the maximum permissible amount. In this situation, 
the celling applies to the outstanding aggregate loan balance rather 
than the sum of the face amounts. 24 C.F.R. $201.10 (1991). Thus, for 
a second loan, the ceiling is compared with the face amount of the 
second loan (which represents the outstanding balance of that loan at 
the time the determination is made) plus the outstanding balance of 
the first loan. B-148894, June 29,1962; B-137493, November 20, 
1958. The method used to compute the outstanding balance is within 
HUD’S discretion. In considering claims, GAO will apply the method 
prescribed in the regulations. The fact that other reasonable methods 
may exist is irrelevant. B-162961, January 19, 1968. 

The celling applies only to loans for the same property. In B-148804, 
June 7, 1962, the Comptroller General advised that a lender could be 
reimbursed for a loss it suffered when the borrower defaulted, even 
though the original loan of $4,000 exceeded the then-existing $3,500 
limitation. Although only one application for a $4,000 loan had been 
made, the record revealed that two separate properties were involved, 
with $3,000 of the loan funds intended for the improvement of one 
property, and $1,000 for the other. Therefore, the limitation which 
applied only to loans for the same property was not violated. 

This decision points out another important provision of I2 U.S.C. 

5 1703. The Secretary of HUD is authorized to waive a requirement in 
the regulations if in the Secretary’s judgment enforcement would 
impose an injustice on an insured lender, provided that the lender has 
substantially complied with the regulations in good faith and waiver 
would not increase the government’s obligation beyond what it would 
have been under full compliance. Id. § 1703(e). Thus, in B-148804, 
the regulations required separate applications for separate properties, 
but GAO advised that FXA could waive the requirement. Prior to 
enactment of the waiver authority, GAO had applied the general rule 
that agencies have no authority to waive statutory regulations. 15 
Comp. Gen. 869 (1936). The waiver provision was enacted three 
weeks after the decision. The authority has been applied in a variety of 
contexts. E.g., B-127026, March 27,1956 (bank disbursed loan after 
a change in regulations under which loan would have been ineligible, 
but had approved loan in good faith before receiving notice of the 
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change). The Secretary of HUD may delegate the waiver authority to a 
“substantial compliance committee.” B-127167, December 17,1968. 

Several decisions have emphasized that the waiver authority applies 
only to regulations. It does not apply to a requirement imposed by 
statute, such as the maximum loan amount. A purported waiver of a 
statutory requirement is ineffective. a, B-127243, May 21,1956. A 
waiver inconsistent with the statutory authority, for example, lack of 
good faith by the lender, is also unauthorized. B-127167, December 5, 
1957. 

Exercise of the waiver authority iS up to HUD, not GAO. While GAO 
may, in settling a claim or rendering a decision, fmd a waiver invalid if 
it violates one of the above principles, GAO cannot positively exercise 
the authority where HUD has chosen not to do so. As in B-148804, 
June 7,1962, GAO can only advise HUD that in its opinion waiver is 
authorized. , 

(2) Maximum loan maturity 

The Housing Act also prescribes, by category, the maximum maturity 
term of loans which may be insured under 12 U.S.C. 5 1703. For 
example, the maturity of a loan for repairs and improvements to an 
existing single-family structure may not exceed 20 years and 32 days. 
Id. 9 1703@)(3). As with the maximum loan amount, maturity 
limitations have existed since the program’s inception. 

The maturity date is computed based on the payment due date 
indicated on the note. If the period exceeds the statutory maximum, 
the loan is not insurable. It is the responsibiity of the lender rather 
than the government to make certain that notes do not have maturities 
in excess of the statutory maximum. 55 Comp. Gen. 126 (1975); 
B-172121, April 12,197l. Thus, in 55 Comp. Gen. 126, a bank’s 
claim for reimbursement was denied where a note submitted and 
accepted for insurance had a projected maturity date 17 days in 
excess of the maximum in effect when the loan was made. 

The decision at 55 Comp. Gen. 126 also held that, since the statutory 
limitation applies to the maturity of the obligation or note underlying 
the loan, the date on the note is controlling, and not the date on which 
the note was assigned or the funds disbursed. However, this is not an 
absolute and there are certain circumstances in which the date on the 
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note has been found not controlling. For example, in B-162542, 
October 24, 1967, GAO approved a lender’s claim even though the 
note stated a final payment due date after the existing statutory 
limitation. The holding was based on a letter from the lender to the 
borrower which agreed to move up the date of the fust payment and, 
by implication, all of the others as well, including the final payment. 
As a result, the maturity date fell within the statutory period. 

Somewhat similarly, B-166521, April 25,1969, involved a 60-month 
note which, as written, would have exceeded the statutory maximum. 
The note was dated June 20,1963, but provided that the fast payment 
was not due until July 1,1968. Based on the borrower’s actual 
payment record, it was obvious that the maturity date had been 
inadvertently entered on the.note as the first payment due date. Thus, 
the maturity date was within the then-existing statutory maximum and 
the lender could be paid. 

Again in B-191660, March 5,1979, GAO upheld a bank’s claim where 
the note had a projected maturity date two days in excess of the 
then-existing statutory limitation. The borrower’s payment record and 
other evidence supported the bank’s allegation that, due to 
inadvertence, the note as written did not reflect the intention of the 
parties at the time the loan was made. The decision emphasized that, 
where extraneous evidence is to be used to correct an alleged error on 
a note, merely changing the due date after default and after HUD has 
refused insurance is legally irrelevant. The extraneous evidence must 
establish that the allegedly correct due date is what the parties 
intended at the time the note was executed. 

Problems may also arise when the term of the initial insured loan is 
within the statutory maximum but a subsequent extension agreement 
results in exceeding the maximum maturity period. For example, in 
B-131963,July17,1957,~couldnotreimburseabankforaloas 
suffered on a defaulted loan where the bank had agreed in writing to 
extend the maturity date of the note beyond the statutory maximum. 

As pointed out in that decision, 12 U.S.C. § 1703(b)(6) permits a loan 
to be refinanced, but the authority does not include a mere extension 
of payment. Thus, a lender may extend the time for paying a note 
beyond the maximum tie limitation and still retain insurability only 

by actually refinancing the loan, that is, by executing a new note. 
Short of an actual refmancing, a mere extension of payment beyond 
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president of corporation “B”, the loan was not made to the lessee and 
was not insurable. B-174739, January 19, 1972. 

The lease must expire “not less than six months after the maturity of 
the loan.” A loan to a lessee is not insurable where the lease expires 
before the maturity date (B-194145, December 12,1980), or on the 
maturity date (B-172965, July 16,197l). Time “after” an event is 
traditionally computed by excluding the date of the happening. Thus, 
a loan with a maturity date of July 1,1956, to a lessee whose lease 
was due to expire on December 31,1956, was not insurable. “Not less 
than six months after” the maturity date would have been on or after 
Jsnuary 1, 1957. B-129898, December 28,1956. 

In B-194145, December 12, 1980, a loan was refinanced after the 
borrower, under a lease with option to purchase, had exercised the 
option. The bank argued that the loan should be insurable since the 
refinancing note had been executed to the owner. However, the. 
Comptroller General held that a refmancmg loan is insurable only 
where the prior loan being refinanced was itself validly insured. Since 
the original loans in that case were ineligible, the refinancing loan was 
equally ineligible. Also, the refmancing loan could not be considered 
an entirely new loan for purposes of insurability, since the statute 
authorizes insurance to finance improvements, not to repay 
outstanding uninsured loans. 

In B-124410, July 25,1955, GAO allowed a bank’s claim on a loan to a 
borrower who was not the owner of the property. The decision was 
based on FHA regulations which provided that a lender, acting in good 
faith, may in the absence of any information to the contrary, rely on 
statements of fact in a credit application, and the credit application in 
that csse had been misleading. Compare, however, 17 Comp. Gen. 
604 (1937), in which a claim was denied for a loss suffered when a 
lender advanced funds to an individual other than the borrower upon 
a forged authorization, where a simple comparison with the signature 
on the note would have disclosed the forgery. 

While a bank is generally entitled to rely on statements of fact in a 
credit application, it is nevertheless required to exercise good credit 
judgment. Thus, payment was denied in A-88143, August 21,1937, 
where the borrower had previously defaulted on a different loan with 
the same bank. The result applies equally to a bank with several 
branches where the contract of insurance is with the home office. 
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19 Comp. Gen. 92 (1939). An apparent exception occurred in 
B-124438, July 26,1955, where a borrower listed on his credit 
application a prior loan with a branch of the same bank located 110 
miles away, but failed to note that it was in default. The bank checked 
several local credit references and received favorable reports, but did 
not check with its branch. Since the bank had diligently checked the 
local references, the borrower cured the default on the prior loan, and 
FHA waived the bank’s violation of regulations which prohibited 
accepting a loan when a prior loan was in default, GAO concluded that 
the bank could be reimbursed for its losses on the second note.18 For 
cases on the requirement to approve the credit statement, see 16 
Comp. Gen. 958 (1937); A-71945, June 16, 1937. 

(4) Execution of the note 

Another requirement of the regulations is that the note evidencing the 
indebtedness bear the genuine signature of the borrower, be valid and 
enforceable against the borrower, and be complete and regular on its 
face. 24 C.F.R. 5 201.12 (1991). In a number of cases where either 
signatures were forged or terms of the note were altered-potentially 
making the note ineligible for insurance under the regulations-GAO 
has allowed claims by a lender for reimbursement based on the 
lender’s apparent good faith and the previously discussed authority to 
waive regufatory requirements. B-127167, December 17,1968 
(forged signature); B-127167, December 5,1957 (false 
representation as to age); B-130955, May 2,1957 (alteration of 
amount); B-127167, April lo,1956 (forged signature). Where HUD 
declines to exercise its waiver authority, it may treat the note as 
ineligible for insurance. United States v. devallet, 152 F. Supp. 313 
(D. Mass. 1957). “The government had the right to make such 
limitations on its insurance undertakhrg as it saw fit.” fi. at 315. 

One court has held that the validity/regularity requirement applies 
“not at the point at which a bank submits its claim, but at the point at 
which the loan itself is being arranged.” Guardian Federal Savings and 
Loan Associationv. Harris, 441 F. Supp. 789, 791 (D.D.C. 1977). 
While this seems clear enough with respect to items such as the 
validity of the signature and the “regularity” of the note, subsequent 
events may affect the enforceability of a note, a situation, implicitly 
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recognized in the Harris case. In B-127483, April 26, 1956, it was held 
that the enforceabzquirement was not affected by a mistrial in a 
suit brought by the lender resulting in a dismissal without prejudice. 
In 37 Comp. Gen. 857 (1958), GAO held that a lender could be 
reimbursed where the note had become unenforceable due to the 
passage of time notwithstanding the lender’s diligent collection 
efforts. The result would at least arguably be different if a note 
became unenforceable through the fault or neglect of the lender. 

(5) Reporting requirement 

The four requirements discussed thus far relate to the eligibility of a 
loan for insurance from its inception. Thii one is different because the 
loan itself is eligible but the lender’s failure to comply may result in 
the loss of insurability. Program regulations require lenders to report 
loans to HUD on a prescribed form within 31 days from the date of the 
note or the date the note was purchased. 24 C.F.R. $201.30(a) (1991). 
HUD then accepts the loan for insurance or rejects it. The reporting 
requirement also applies to refinancing loans. fi. 

Under present regulations, HUD has discretion to accept a late report 
as long as the loan is not ln default. Id. 5 201.30(b). Once the loan 
has gone into default, that discretion no longer exists and it ls too late 
to establish coverage. An illustrative csse ls B-194822, September 24, 
1980. A bank inadvertently failed to report a property improvement 
loan to HUD. More than a year later, after the loan was ln default, the 
bank submitted its report along with its claim for indemnification. 
Concluding that the loan was never insured, HUD denied the claim, and 
GAO agreed. The fact that HUD had inadvertently biied the bank for the 
required premiums, which the bank paid, was not enough to establish 
coverage. Of course, refund of the premiums was appropriate. 

Prior to 1968, the regulations did not lhnit HUD’s discretion, and a late 
report could be accepted even after default. Cases addressing the 
exercise of discretion under this version of the regulations are 
B-165239, October 4,1968, andE153971, June 17,1964. 

(6) Payment of premiums 

The statute requires that HUD charge the financial institution a 
premium for the insurance. 12 U.S.C. 5 1703(f). The premhnn is a 
prerequisite to lnsurabiity. &i. 8 1703(b)(5). This is closely related to 
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the reporting requirement discussed above in that it is the report that 
triggers HUD's billing of the bank. The sequence is: (1) bank reports 
loan to HUD on manifest form; (2) HUD includes the loan on its 
monthly statement to the bank; (3) upon receipt of monthly 
statement, bank pays premium to HUD; (4) when HUD receives the 
premium, loan achieves insured status. 

Subsection 1703(f) further requires that the premium charge “shall 
be payable in advance by the financial institution.” Thus, advance 
payment of the premium is necessary for the loan to be eligible for 
insurance, at least where nonpayment is solely the fault of the bank. 
B-172965, July 16,197l (loan not covered where bank failed to 
report the loan and was thus never billed by HUD). See also B-194822, 
September 24,198O (no authority to accept premiums after default). 
For loans with a maturity in excess of 25 months, the insurance 
charge is payable in annual installments. 24 C.F.R. 5 201.31(b)(2) 
(1991). 

In 55 Comp. Gen. 891 (1976) the bank claimed that it had reported 
the loan to HUD. HUD, however, had no record of the report and 
consequently had neither requested nor received any premium 
payments from the bank prior to default. Apart from the fact that the 
advance payment requirement appears in a federal statute, the bank 
had actual notice that a loan is not insured until it appears on the 
monthly statement and the premium is paid. Adequate review of the 
monthly statements would have revealed that the particular loan was 
not listed and that therefore either HUD never received the report or 
failed to acknowledge it. Since it is the bank’s responsibility to assure 
payment of premiums in advance, its claim was denied. The decision 
once again reiterated that HUD'S waiver authority does not apply to 
statutory requirements. 

A related case, 55 Comp. Gen. 658 (1976), reaffirmed the proposition 
that timely payment of the insurance premiums is a prerequisite to 
continued insurance coverage. The decision also held that claims by a 
lending institution which is currently delinquent in its premium 
payments may be allowed if the borrower’s default occurred prior to 
the delinquency. However, if the lending institution was delinquent 
before the default occurred or became imminent, its claim may not be 
allowed. 
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The decision in 55 Comp. Gen. 658 was expanded (and modified with 
respect to matters not relevant here) in 56 Comp. Gen. 279 (1977), 
holding that timely payment of insurance premiums under 12 D.s.c. 
9 1703 is a continuing obligation of the lender and cannot be 
voluntarily terminated by the lender before the end of the term of the 
underlying loan. Unpaid insurance premiums constitute a debt 
presently due and payable by the lender to the United States. 
Therefore, HUD may offset delinquent premiums against insurance 
claims otherwise payable to the lender. However, estimated future 
premiums may not be offset against currently payable claims because 
they are not certain in amount. (Under the program regulations, the 
premium may be abated after an insurance claim has been filed or if 
the loan is paid in full prior to maturity. 24 C.F.R. 5 201.31(e).) 

(1) Payment of guarantee fee 

Like the National Housing Act insurance programs, a loan guarantee 
under section 7(a) of the Small Business Act is not free to the lender. 
The Small Business Administration is required to charge a guarantee 
fee, based on a percentage of the amount guaranteed, on most loans 
guaranteed under 15 U&C: $636(a). &I. 5 636(a)(18). The fee is 
payable by the participating lending institution, but may be passed 
through to the borrower. Id. SBA’S implementing regulations are found 
at 13 C.F.R. $i 120.104-I (1991). 

For many years prior to the enactment of 15 U.S.C. 5 636(a)(18) in 
1986 (Pub. L. No. 99-272,s 18007,100 Stat. 82,366), SBA charged a 
guarantee fee under the authority of its program regulations and 
guarantee agreement. Thus, pre-1986 GAO decisions dealing with 
section 7(a) fees must be regarded as modified to the extent they were 
addressing a nonstatutory requirement. They, however, along with 
elements of the program regulations which pre-date the 1986 
legislation, establish the proposition that an agency may charge a 
guarantee fee without specific statutory authority as long as it is not 
prohibited, and outline the general parameters of a nonstatutory fee 
requirement. 

As with the Housing Act fees, a fundamental issue is the effect of 
nonpayment or late payment. Unliie the Housing Act, the SBA 
provision does not require that the fees beg paid in advance. Thus, by 
itself, 15 U.S.C. 5 636(a)(18) neither makes payment of the fee an 
essential condition of guarantee eligibility, nor does it prohibit such 
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treatment. Under SEZA’S regulations, the fee is payable when the lender 
applies for a guarantee for loans with maturities of 12 months or less, 
and within 90 days after SBA’s approval for loans with maturities 
greater~than 12 months. 13 C.F.R. § 120.104-l(b). Absent statutory 
direction one way or the other, the effect of missing these deadlines is 
a matter within SEX’S discretion to establish by regulation or terms of 
the guarantee agreement. 

At one time, SErA’s guarantee agreement expressly~provided that a loan 
is not guaranteed until the fee has been paid. Under this provision, 
payment of the fee was a condition precedent to coverage. SBA had the 
discretion to accept late payment provided the loan was not in default, 
but the loan was not protected by the guarantee until the fee was paid. 
B-181432, November 12,1975; B-181432, March 13,1975. In cases 
where the fee remained unpaid at the time the borrower defaulted, 
claims by lenders were consistently denied in the face of arguments 
such as estoppel (B-181432, May 21,1979, and B-181432, October 
20,1978), “constructive payment” (B-181432, July 7,1978), or 
inexperience on the part of bank personnel (B-181432, August 15, 
1977). Since the requirement was explicitly stated in the guarantee 
agreement, virtushy all of these cases reiterated the proposition that 
no government official may give away the government’s contractual 
rights without either statutory authority or adequate legal 
consideration. The courts reached the same result. See Union Nat’1 
Bank of Chicago v. Weaver, 604 F.2d 543 (7th Cir. 1979); Union 
State Bank v. Weaver, 526 F. Supp. 29 (S.D.N.Y. 1981). 

Under SSA’s current regulations, if the fee is not paid within the 
specified time period, SBA will send the lender a written notice. “The 
guarantee shah be subject to termination if SBA does not receive the 
fee within the time period stated in the notice.” 13 C.F.R. 
8 120.104-l(b). Implicit in this language is the premise that the 
guarantee will be regarded as in effect until SBA terminates it. 

A 1983 decision considered similar issues under a different SBA 
program, the Surety Bond Guarantee Program established by 15 U.S.C. 
5 694a. Since nothing in the legislation or implementing regulations 
made payment of the guarantee fee a condition precedent to the 
existence of the guarantee, and since the surety bond guarantee 
agreement contained no provision comparable to the provision then 
being used in the business loan guarantee agreement, the decision 
concluded that nonpayment of the fee prior to default would not void 
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SW’s obligation to honor the guarantee, although SBA should deduct 
the unpaid fee from the surety’s claim. B-206893, March 18,1983. 

SBA has the discretion to reinstate a guarantee which has been 
terminated for nonpayment of the fee. However, SBA will not reinstate 
a guarantee once the loan goes into default unless the borrower 
“cures” the default-by bringing the loan into a fully paid and current 
status--within 60 days. 13 C.F.R. 5 120.104-l(d); B-181432,April5, 
1979. 

A 1979 case considered the effect of another provision in the 
guarantee agreement. A bank, conceding that it had not paid the 
guarantee fee prior to default on the loan as originally written, argued 
that it had effectively modified the agreement by granting the 
borrower additional time to begin repayment. However, the guarantee 
agreement explicitly required SBA'S prior written approval of any 
change in the terms of the loan, which the bank had neither requested 
nor received. The modification wss therefore not legally effective as 
against SM. B-193134, July 27,1979. 

The issue in 58 Comp. Gen. 693 (1979) was the effect of a refinancing 
loan. In view of SW’S discretion to accept refinancing, GAO concluded 
that the effect of a bank’s failure to timely pay the fee on the original 
loan was terminated when the original loan was repaid by the 
refinancing loan. Thus, the fact that the guarantee on the original loan 
may have been extinguished will not necessarily defeat an otherwise 
valid guarantee on a subsequent refinancing loan. 

Cases involving late payment or nonpayment of the guarantee fee may 
be useful in analyzing the treatment and consequences of other terms 
and conditions of the guarantee agreement, but should not be blindly 
applied. For example, the court in Eastern Illinois Trust & Savings 
Bank v. Sanders, 826 F.2d 615 (7th Cir. 1987), drew a distinction 
between provisions expressly declared to be conditions precedent to 
SBA’s obligation, such as the fee provision, and those which are not so 
declared. If a lender violates a provision in the latter category, the 
issue becomes “whether the violation was a material breach of the 
agreement, or rather whether [the lender] substantially complied with 
the agreement.” Id. at 616. The lender’s violation in the cited case, 
making “side loans” to a borrower, was found not to constitute a 
material breach and therefore did not justify repudiation of SBAs 
guarantee. By way of contrast, a lender who violates a provision in the 
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“condition precedent” category cannot enforce the guarantee, and 
you never get to the material breach vs. substantial compliance 
analysis. See, e.g., First Nat’1 Bank of Louisa, Kentucky v. United 
w, 6 Cl. Ct. 241 (1984). 

(2) Notice of default 

Another type of provision an agency may include in its program 
regulations is a requirement that the lender notify the agency ‘in 
writing within a specified time period after a default occurs. SBA’S 

regulations included such a requirement for many years. See 13 C.F.R. 

§ 122.10(a) (1980). The provision was dropped in a 1985 revision of 
the regulations. Under current regulations, SBA’S obligation under a 
guarantee is extinguished if the lender fails to demand purchase.of the 
unpaid guaranteed portion within one year after maturity of the note. 
13 C.F.R. $ 120.202-5(e) (1991). 

Pre-1985 decisions on the notice requirement are no longer 
applicable to SBA under the current regulations. Nevertheless, we 
briefly note a few of them because they illustrate the scope of an 
agency’s authority to implement a guarantee program by regulation 
and may have relevance by analogy to similar requirements in other 
programs. Since the requirement itself is a creature of agency 
regulations, the agency has discretion to determine the consequences 
of noncompliance, ranging from an interest penalty (B-181432, 
September 4,1979) to termination of the guarantee commitment 
(B-201388, September 23,198l). The agency may also make the 
consequences contingent upon the extent to which noncompliance 
prejudices the interests of the government. See B-187945, March 22, 
1977. While the basic requirement may not Gwaived except to the 
extent permissible under the regulations (see B-181432, February 19, 
1976), the particular form of notice, a ma= of procedure, is subject 
to waiver. B-188741, January 25, 1978 (oral notice accepted and 
acknowledged by agency held to be substantial compliance). See also 
B-181432-O.M., February 19,1976 (agencymaywaive requirement in 
guarantee agreement that lender provide it with a copy of the 
executed note and settlement sheet).19 

‘BFor a detailed discussion of waiver of agency regulations in the context of Commodity Credit 
Corporation export assistsnce guarantees, see E208610, September 1,1983. 
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D. Rights and 
Obligations of 
Government Upon 
Default 

1. Nature of the When a government agency guarantees a loan, it is promising to 
Government’s Obligation indemnify someone in case of default. The “someone” includes both 

the lending institution that originated the loan and subsequent 
purchasers of the guaranteed portion of the loan. The default results 
from the borrower’s failure to make payment when due or other 
breach of a material covenant of the loan. In the simple situation, a 
borrower borrows money from a lender. The government guarantees 
the loan, with the commitments of the lender and the government 
usually reduced to writing in the form of a guarantee agreement. If the 
borrower defaults on his or her payments, the lender looks to the 
government to pay on the guarantee. 

In some instances, Congress has expficitly provided in the program 
legislation that the guarantee will be backed by the “full faith and 
credit” of the United States. Examples are 12 U.S.C. 5 635k 
(guarantees and insurance issued by the Export-Import Bank), 15 
U.S.C. 5 683(c) (Small Business Investment Act of 1958), and 20 U.S.C. 
5 1075(b)(4) (Robert T. Stafford Student Loan Progran~).~~ Language 
of this type has been held to be “the highest assurance the 
Government can give, its plighted faith.” Perry v. United States, 294 
U.S. 330,351 (1935). 

There is a long line of opinions of the Attorney General addressing the 
effect of statutory language pledging the “faith” or “credit” of the 
United States, or the absence of such language. While the opinions are 
not limited to loan guarantee commitments, almost all of the cases 
arose under loan guarantee programs. This is understandable because 
(1) lenders are being asked to extend credit to a somewhat riskier 
universe of borrowers which they most likely would not accommodate 
without the guarantee; and (2) at least prior to the Federal Credit 
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Reform Act, the government’s commitment was not backed by 
enacted budget authority. To encourage lender participation in a 
variety of programs, the Attorney General was asked, in effect, “Does 
the government really mean it?” 

Perhaps the leading case is 41 Op. Att’y Gen. 363 (1958), dealing with 
ship mortgage and loan insurance under the Merchant Marine Act of 
1936. The opinion makes several important points. First, what does 
the language mean? It means that the government’s obligation is to be 
considered on the same footing as the interest-bearing obligations of 
the United States such as Treasury bii, notes, and bonds. Id. at 366 - 
(citing 41 Op. Att’y Gen. 138 (1953)). 

Second and more important, what is the language’s practical 
significance? None, answered the Attorney General. Although 
recognizing that Congress can establish such distinctions, the 
Attorney General stated that, in the absence of such congressional 
action, there is no “order of solemnity of valid general obligations of 
the United States,” nor does an obligation with the statutory faith 
and/or credit language have any legal priority over a valid general 
obligation of the United States without the language. 41 Op. Att’y 
Gen. at 369. 

Finally, the Attorney General addressed the lack of advance budget 
authority: 

“If. . the existence of an appropriation is not a condition of or limitation on the 
authority of an officer to contract on behalf of the United States, the need for 
appropriations to meet an obligation incurred under the.eontmct does not affect the 
existence or validity of the obligation.” 

Id. at 370. The following year, the Attorney General made the same 
points with respect to Interstate Commerce Commission loan 
guarantees to rail carriers. 41 Op. Att’y Gen. 403 (1959). After 
emphasizing that the validity of the guarantee ‘is not affected by the 
absence from the act of any language expressly pledging the faith or 
credit of the United States,” the opinion states that “It is enough to 
create an obligation of the United States if an agency or officer is 
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validly authorized to incur such an obligation on its behalf and validly 
exercises that power.” Id. at 405.z1 

Thus, reading all of the opinions together, we may state that a loan 
guarantee is a valid obligation of the United States the same as any 
other valid obligation, regardless of the presence or absence of full 
faith and credit language and regardless of the presence or absence of 
advance budget authority, provided (1) the program statute is 
constitutional; (2) Congress has not disclaimed liability at the tie or 
before the commitment is made; (3) the guarantee is made by a 
federal agency or official with the legal authority to do so; and (4) the 
guarantee complies with applicable statutory and regulatory 
requirements. 

In an opinion concerning guarantees issued by the former Federal 
Savings and Loan Insurance Corporation incident to its resolution of 
failed or failing savings and loan institutions, the Comptroller General 
expressly adopted the criteria and analysis of the Attorney General 
opinions. 68 Comp. Gen. 14 (1988). 

2. Scope of the 
Government’s Guarantee 

As noted earlier, a loan guarantee statute will typically specify the 
permissible purpose(s) of the loans to be guaranteed, establish 
eligibility requirements, and give the administering agency 
considerable discretion to determine the terms and conditions of the 
guarantee. Subject to the terms of the program legislation, there is 
also an element of discretiqn in determining the permissible scope of 
a guarantee, that is, the types and degree of risk to which the agency 
may expose itself. This section presents a few issues GAO has 
considered regarding the limits of that discretion. 

As with any other payment situation, the government is not expected 
to close its eyes to indications of fraud or misrepresentation. For 
example, an agency should not make payment to a lender where it has 
knowledge of the possibility of fraud, negligence, or 
misrepresentation on the part of the lender. Making payment in the 

“Other opinions in this family are 42 Op. Att’y Gen. 327 (1966); 42 Op. Att’y Gen. 323 (1966); 
42 Op. Aa’y Gem 21 (1961); 41 Op. Atl’y Gen. 424 (1959); 6 Op. Off. Legitl Counsel 262 
(1982). Since the opinions all said basically the same thing and seemed to arise under everY 
program in sight, the Attorney General stopped issuing formal opinions on routine full faith and 
credit questions in this context in 1973.6 Op. Off. Legal Counsel 262,262 n.2. 
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face of such knowledge exposes the certifying officer to potential 
habihty. 51 Camp. Gen. 474 (1972); B-174861, February 23,1972. In 
these two cases, however, GAO advised that the Small Business 
Administration could, upon default of the borrower, purchase the 
guaranteed portion of the loan from an innocent holder who had 
purchased it in the secondary market and who had no knowledge of 
the possible misconduct by the originating lender. Payment to the 
innocent holder in these circumstances would not waive any of SBA'S 

rights against the original lender, and, as a practical matter, would 
avoid a result adverse to the holder that could seriously jeopardize the 
secondary market. Thus, paying the innocent holder is an acceptable 
level of risk whereas paying the suspected wrongdoer is not. 

It follows that there is no objection to honoring the claim of an 
innocent lender who is the victim of fraud by the borrower. B-167329, 
October 6, 1969. 

Similarly, GAO held in 17 Comp. Gem 604 (1938) that the Federal 
Housing Administration was not liable to reimburse a lender bank for 
a loss sustained as a result of a payment made, on the basis of a 
forged authorization, to an individual other than a bona fide 
borrower. This situation was distinguished from a case where a lender 
bank, in the exercise of due care, suffered a loss as a result of aforged 
note. A-94717-O.M., August 12,1938. The bank in 17 Comp. Gen. 
604 already possessed a validly signed note but suffered the loss by 
accepting a forged authorization for payment. Comparison of the 
authorization with the note would have disclosed the forgery. 

A 1974 decision expanded somewhat on 51 Comp. Gen. 474. GAO 
determined in B-140673, December 3, 1974, that the SBA has 
sufficiently broad statutory authority to repurchase the guaranteed 
portion of a loan from an innocent secondary-market holder where 
the borrower is not in default but the primary lender negligently or 
unlawfuhy withholds payments. (Under the arrangement in question, 
the primary lender was to continue servicing the loan and remit 
payments, minus a servicing fee, to the holder.) This decision clearly 
enlarged the scope of SBA'S guarantee since the “triggering event” 
could be something other than a default by the borrower in repaying 
the loan. However, the holding in that case was for the relatively 
limited purpose of allowing SBA to avoid the security registration 
requirements of the Securities Act of 1933. The Securities and 
Exchange Commission had determined that these requirements would 



apply to SBA-guaranteed loans that were resold in the secondary 
market, unless SBA’s guarantee was absolute and fully protected the 
purchaser of the guaranteed portion in all circumstances, including 
instances where the lender did not forward all payments received 
from the borrower. 

Afewyears later, @181432, August 11, 1978, explored what are 
perhaps the outer limits of the “risk discretion” recognized in 
B-140673. SBA proposed to contract with a private entity to serve as 
the centralized fiscal agent in the secondary market for SBA 

guaranteed loans. The fiscal agent would have responsibility for 
receiving payments from borrowers, remitting these payments to the 
holders, and certifying the amount of the outstanding balance each 
time a guaranteed loan was transferred. SBA further proposed to 
unconditionally guarantee all such actions and representations of the 
fiscal agent to the holder of the guaranteed portion of a loan. GAO 
agreed that SBA could contract with a fiscal agent and, consistent with 
B-140673, guarantee a holder against the agent’s failure to properly 
forward the borrower’s loan payments. However, to unconditionally 
guarantee holders against certification errors by the fiscal agent 
would significantly enlarge SBA’S existing guarantee responsibility, 
would subject SBA to substantially new risks, and would therefore 
require additional legislative authority. The increased risk would 
include new types of events that could trigger SBA’S obligation to 
purchase a guaranteed loan, as well as the maximum amount of SBA’s 

liability (should the fiscal agent erroneously certify the outstanding 
balance of a loan to be larger than it actually was). 

3. Amount of 
Government’s Liability 

A program statute may or may not provide guidance on determining 
the amount the government is obligated to pay under a guarantee or 
the manner in which a loss is to be computed. If it does not, the 
agency’s discretion again comes into play. As long as they are 
consistent with whatever statutory guidance does exist, the agency’s 
regulations will generally be controlling. 

For example, the computation of claims under Title I of the National 
Housing Act is prescribed by regulation. See 24 C.F.R. 5 201.55 
(1991). In very simplified form, the claim is a specified percentage of 
the sum of several elements: the unpaid amount of the loan (subject to 
certain reductions), plus accrued interest, plus uncollected court 
costs, plus attorney’s fees actually paid, plus certain recording 
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expenses. Claims by lenders using unauthorized computations have 
been disallowed. E.g., B-133924, December 4,1957. 

In another case involving the Title I loan program, a lender claimed an 
amount representing partial reimbursement of attorney’s fees 
incurred in collecting on a defaulted note. Although the borrower’s 
obligation on the note was discharged and the note did not contain a 
stipulation for attorney’s fees in the event of default (which would 
have been ineffective under state law), payment of the &ii was 
proper since it was specifically provided for in the regulations. 
B-163029, February 16,196s. 

Validly issued program regulations are controlling even though 
applying them in a particular case may produce an anomalous result 
to the lender’s advantage, at least where the lender has fully complied. 
For example, regulations governing defaulted Title I mobile home 
loans provide that reimbursement is computed by deducting from the 
unpaid amount of the loan either the actual sales price upon 
repossession or the appraised value of the mobile home, whichever is 
greater. GAO has found this formula to be withii HUD’s statutory 
authority. 71 Comp. Gen. - (B-245138, July 7,1992). At one tie, 
the regulations also prohibited the filing of a claim until after default, 
repossession, and sale of the mobile home. These regulations 
occasionally produced a situation in which a particular model could 
not be found in current rating publications (such as the so-called 
“blue book”) and the mobile home was no longer available for 
appraisal by HUD because, in compliance with the regulations, it had 
already been sold. Since the impossibility of appraisal was due to the 
regulations and was through no fault of the lender, the Comptroller 
General held that the actual safes price could be used in computing 
the reimbursement, as long as it was administratively determined to 
be reasonable. 55 Comp. Gen. 151 (1975); B-184016, September 16, 
1975. The solution, of course, was to amend the regulations. 

Several early decisions involved the language in 12 USC. § 1703(a) 
which authorizes HUD to insure lending institutions against “losses 
which they may sustain” in making Title I home improvement loans or 
other advances of credit. If the loan does not either provide for the 
automatic acceleration of maturity upon default or give the lender the 
option to accelerate which the lender in fact exercises, the 
government cannot pay the lender the full unpaid balance of an 
unmatured loan because payments not yet due do not represent a loss 
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actually sustained by the lending institution. A-74701, May 22, 1936. 
While this result was consistent with the statutory language, it was not 
practical from an administrative standpoint. It meant that HUD was 
limited to paying the lender the monthly lnstahments as they became 
due, with what was termed “a corresponding annoyance and 
dissatisfaction to the insured institution with the program.” Two later 
decisions effectively modified A-74701 and established that, lf there is 
no acceleration provision (an event which would be unlikely today), or 
if exercising an acceleration option would be undesirable because of 
state law, HUD can nevertheless reimburse a lending institution for the 
entire unpaid balance of the loan lf it is clear that the entire unpaid 
balance wilI be a claim of the lending institution against the 
government and if the lender assigns the note or other evidence of 
indebtedness to the government. 16 Comp. Gen. 723 (1937); 16 
Comp. Gen. 336 (1936). 

4. Liabfi@ of the Borrower When the government guarantees a loan and the borrower defaults, 
the lender is not required to make special efforts toward collection, 
Rather, the lender may fall back on the government’s guarantee and 
leave the entire responsibility for collection to the government. See, 
e.g., 16 Comp. Gen. 336 (1936); B-134628, January 15,195s. 
Naturally, it is invariably to the lender’s advantage to do just that. 
Payment by the government, however, does not mean that the 
borrower ls off the hook. Unless the program legislation provides 
otherwise, the government becomes subrogated to the rights of the 
lender, and the borrower ls indebted to the government for the 
amount it has paid out. The government is not required to collect 
more than the amount it has actually paid out to the lender, plus 
interest and collection costs to the extent authorized. See 15 Comp. 
Gen. 256 (1935). A variety of issues relating to borrowxllabllty can 

be illustrated by an examination of the Veterans’ Home Loan 
Guarantee Program. 

a. Veterans’ Home Loan Title III of the Servicemen’s Readjustment Act of 1944, as amended 
Guarantee Program and codified, 38 U.S.C. $5 3701-3751 (Supp. III 1991),” authorizes 

the Department of Veterans Affairs (the former Veterans 
Administration) to guarantee loans to enable veterans to purchase or 

22section numbers for 38 U.S.C. eb. 37 were redesignated by Pub. L. No. 10%83,s 5, 105 Stat. 
378,406 (1991). 
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construct homes and for other specified purposes. This is the 
we&known “G.I. loan.” The guarantee is an entitlement in the sense 
that a loan meeting the statutory requirements and made for one of 
the statutory purposes is “automatically guaranteed.” Id. 5 3710(a). 
For certain loans closed after January 1, 1990, the liability of the 
veteran-borrower to the government was considerably restricted by 
the Veterans Home Loan Indemnity and Restructuring Act of 1989, 
Pub. L. No. 101-237, Title III, 103 Stat. 2062,2069 (1989). A 
description of the “old” rules is nevertheless useful to understand 
what has and has not been changed, and because loans under the old 
and new programs wih exist side-by-side for many years into the 
future.23 

(1) Loans closed prior to 1990 

Upon proper payment of a guarantee, the VA acquires both the right of 
subrogation and an independent right of indemnity against the 
defaulting veteran. United States v. Shimer, 367 U.S. 374 (1961); Vail - 
v. Derwinski, 946 F.2d 589 (8th Cir. 1991); McKnight v. United 
States, 259 F.2d 540 (9th Cir. 1958). As the Supreme Court noted in 
Shinier, a contrary result would convert the guarantee Into a grant. 
367 U.S. at 387. The right of indemnity is reenforced by the guarantee 
agreement and by a regulation in effect since the early days of the 
program which provides that any amount paid out by the VA under a 
guarantee by reason of default “shall constitute a debt owing to the 
United States by such veteran,” 38 C.F.R. 5 36.4323(e) (1991). 

In the simple situation, the veteran defaults, the bank forecloses, the 
VA pays the bank under the guarantee and then proceeds to attempt 
recovery from the defaulting veteran. E.g., McEnight; B-104273, - 
August 20,195l. 

Sale of the property by the veteran does not automatically exonerate 
the veteran from liability. Where aveteran who bought a home under 
a VA-guaranteed loan seils the property to a purchaser who assumes 
the mortgage and subsequently defaults, the veteran may stiil be liable 
to the government for the amount VA is required to pay under the 
guarantee. B-155317, October 21,1964; B-131120, July 26, 1957; 
B-131210, April 9,1957. This result applies unless the transaction 

2”For a comprehensive discussion of the pro&n, see Ingold, The Department of Veterans’ 
AIhin Home Loan Guaranty Program: Friend or Foe?, 132 Mid. L. Rev. 231 (1991). 

page 11.68 GAO/OGC-92.13 Appropriations Law -Vol. n 



Chapter I1 
Federal Assistance: Guaranteed and Insured Loans 

amounts to a novation, that is, unless the mortgagee releases the 
original mortgagor and extinguishes the old debt. B-108528, 
December 3, 1952. Breach by the lender of an agreement to notify the 
veteran (original borrower) if the subsequent purchaser defaults does 
not affect the veteran’s liability to the United States. B-154496, July 9, 
1964. 

The potential harshness of the result in many of these cases is largely 
mitigated through statutory release and waiver provisions. When a 
veteran disposes of residential property securing a guaranteed loan, 
the veteran may be released at the time of the sale from all further 
liability to the VA resulting from the loan, including default by the 
transferee or subsequent purchaser, if (1) the loan is current, (2) the 
purchaser is obligated by contract to assume the full liability and 
responsibility of the veteran under the loan, and (3) the purchaser 
qualifies from a credit standpoint, that is, if the purchaser would 
qualify for a guarantee if he or she were an eligible veteran. For loan 
commitments made before March 1, 1988, the veteran must apply to 
the VA for the release, but issuance of the release is mandatory if the 
statutory conditions are met. 38 USC. 5 3713(a). If the veteran falls to 
obtain a release at the time of the sale and a default subsequently 
occurs, the VA may issue the release retroactively upon determining 
that it would have issued the release had it been timely requested. I$ 
$3713(b). For loan commitments on or after March 1, 1988, the 
release is issued by the holder of the loan upon receipt of written 
notification by the veteran, subject to the same conditions and subject 
to the veteran’s right to appeal an adverse determination to the VA. 

Sale of the property without notifying the holder may result in 
acceleration of the loan. Id. § 3714. - 

In addition, the VA is required to waive a veteran’s indebtedness upon 
determining that collection would be against equity and good 
conscience, and that there is no indication of fraud, 
misrepresentation, or bad faith on the part of any interested person. 
Waiver must be requested within one year from receipt of the 
notification of indebtedness. 38 U.S.C. 5 5302(b) and (c), as amended 
by Pub. L. No. 102-54, § 5, 105 Stat. 267,268 (1991).24 This is a 
“mandatory” waiver statute, imposing upon the VA a duty to actually 
exercise its discretion once waiver has been requested. See 

%ction numbers for 38 USC. cb. 53 were redesignated by Pub. L. No. 10%40,s 402(b), 105 
stat. 187,238 (1991). 
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Beauchesne v. Nimmo, 562 F. Supp. 250 (D. Conn. 1983) (discussing 
mandatory nature of 38 U.S.C. $ 5302(a) dealing with waiver of benefit 
overpayments). 

As with many waiver statutes, 38 U.S.C. $5302 eliminates the potential 
liability of certifying and disbursing officers with respect to any 
amounts waived. “Certifying officer” in this context means the 
authorized certifying officer of the VA who certified the payment in 
question, and has no reference to any official of any private institution 
involved in the transaction. Colorado v. Veterans Administration, 430 
F. Supp. 551,561 (D. Cola. 1977), 
1979), cert. denied, 444 U.S. 1014. 

aff’d, 602 F.2d 926 (10th Cir. 

Adverse waiver determinations may be appealed to the Board of 
Veterans Appeals established by 38 U.S.C. § 7101. 38 C.F.R. 3: 19.2; If 
waiver is granted, amounts previously paid may be refunded. Id. 
5 1.967. GAO reviewed these regulations when they were first i&ted 
and agreed that they were within the VA’s authority. B-158337, 
March 11, 1966. 

Absent either release or waiver, the VA may pursue recovery against 
the veteran. See, e.g., Davis v. National Homes Acceptance Corp., 523 
F. Supp. 477 (N.D.AIa. 1981); B-188814, March 8, 1978; B-172672, 
June 22, 1971. In B-188814, for example, the veteran had failed to 
obtain a release, would not have been eligible for it anyway, and VA 
refused to waive the indebtedness. Therefore, the veteran was held 
liable even though the purchaser who subsequently defaulted had 
assured him that he would no longer be liable to VA. 

Most of the cases cited thus far concern the liability of the original 
borrower where a subsequent purchaser defaults. The purchaser of 
property for which VA has guaranteed a loan, whether or not the 
purchaser is a veteran, may also become liable to VA for amounts VA is 
required to pay out upon default. For example, in B-141888, July 21, 
1960, a veteran purchased a home, obtained a VA guarantee, and later 
sold the home to a non-veteran who assumed the mortgage. The 
non-veteran purchaser defaulted. The lender foreclosed and obtained 
a deficiency judgment against both the veteran and the non-veteran, 
which VA paid. VA waived the veteran’s indebtedness, but was still 
entitled to collect from the defaulting purchaser. See also B-155932, 
February 23, 1971; B-155932, October 13, 1970 (same case). 
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One of the most contested issues under the program has been the 
availability of state law as a defense to a VA claim. For example, it is 
not uncommon for states to prohibit, or impose various restrictions 
on, lenders’ obtaining deficiency judgments against defaulting 
purchasers after a foreclosure sale. Since VA’S rights under 
subrogation are limited to the rights of lenders, these statutes would 
limit VA’s right to obtain deficiency judgments under a subrogation 
theory. However, VA’s regulations have been held to “create a uniform 
system” for administering the guarantee program, a system which 
displaces state law. United States v: Shimer, 367 U.S. at 377. These 
regulations, as noted earlier, include a provision giving the VA an 

independent right of indemnity. Thus, to avoid the possibility of being 
hampered by state law, VA has generally proceeded under its 
independent right of indemnity rather than under a subrogation 
theory. E.g., B-126500, February 3,1956; B-124724, December 21, 
1955. 

In one group of cases, the right of indemnity was held to prevail over 
state laws which flatly prohibited VA from obtaining deficiency 
judgments through subrogation. Jones v. Turnage, 699 F. Supp. 795 
(N.D. Cal. 1988),affdmem., 914 F.2d 1496 (9th Cir. 1990); cert. 
denied, 111 S. Ct. 1309; United States v. Rossi, 342 F.2d 505 (9th 
Cir. 1965); B-174343, November 17, 1971; B-143844, November 15, 
1960; B-124724, October 3, 1955. Other cases applied the same 
approach to dismiss other aspects of state deficiency laws. Q, 
B-173007, June 29,197l; B-162193, September 1, 1967; B-122929, 
June 24,1955. 

Several more recent cases have dealt with state statutes that do not 
flatly prohibit VA from obtaining a deficiency judgment through 
subrogation, and have reached differing results. In Whitehead v. 
Derwinski, 904 F.2d 1362 (9th Cir. 1990) aWa.shiigton state statute 
would have allowed the lender to obtain a deficiency judgment if 
judicial foreclosure procedures were used. However, VA had 
instructed the lender to use a faster and less expensive nonjudicial 
foreclosure procedure. The statute authorizing the noqjudlcial 
procedure prohibited obtaining a deficiency judgment against the 
borrower. Id. at 1363. The court acknowledged that cases Iike 
M&night, Jones (which the same court affirmed 3 monthsafter it 
decided Wh%&ad), and Rossi correctly held that VA has an 
independent right of indemnity when state law flatly prohibits 
deficiency judgments. Id. at 1368-69. 
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However, the court distinguished the Washington statute because it 
did not flatly prohibit deficiency judgments; they were prohibited only 
when the nonjudicial foreclosure procedures were used. The court 
quoted language from Shimer to the effect that the VA regulatory 
scheme did not displace all state law but only inconsistent state law. 
Id. at 1367. The court then held that since the Washington statute 
allowed VA a means to obtain a deficiency judgment, it was not 
inconsistent with the regulatory scheme and therefore not displaced. 
Id.’ at 1369. Thus, according to the court, the state law in question 
could prohibit VA from seeking a deficiency judgment through its 
indemnity rights, and did so in this case because VA’S inability to 
obtain a deficiency judgment resulted from its own choice of remedy 
under that state law. A case following Whitehead is Carter v. 
Derwinski, 758 F. Supp. 603 (D. Idaho 1991). 

The analysis in Whitehead was criticized in Vail v. Derwinski, 946 
F.Zd 589 (8th Cir. 1991), involving similar facts under a similar 
Minnesota statute. Disagreeing withWhltehead, the court held that VA 
did not forfeit its independent right of indemnity merely because it 
declined to exercise a means to obtain a deficiency judgment through 
subrogation. The VA's right of indemnity, said the court, derives from 
its direct relationship with the borrower of a guaranteed loan. Id. at 
592. As such, it is not defeated by a state statute which Limits the 
lender’s ability to pursue the borrower. A case that also disagrees with 
some of the reasoning in Whitehead, but which reached the same 
result, is United States v. Davis, 756 F. Supp. 1162 (RD. Wis. 1991). 

The defense of minority has also been raised on occasion. State law 
generally provides that a contract entered into by a minor is voidable 
at the minor’s option. Several states have statutes which expressly 
make the defense of infancy inapplicable to contracts under the 
Servicemen’s Readjustment Act, and the few cases GAO has considered 
have involved statutes of this type. See B-126500, February 3, 1956; 
B-124750, October 3, 1955; B-105429, December 11, 1951. In 
addition, the United States has sovereign immunity from defenses 
arising under state statutes of limitations unless expressly waived. 
United Statesv. Summerlin, 310 U.S. 414 (1940) (FHA claim under 
National Housing Act); B-134523, March 19,195s (Summerlin 
applied to VA claim). 

Another provision of the program legislation makes the “financial 
transactions” of the VA “incident to, or arising out of” the guarantee 
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program “final and conclusive upon all officers of the Government.” 
38 USC. § 3720(c). Thus, GAO will not review the amount of 
indebtedness determined by the VA. B-105655, October 10, 1951; 
B-105551, September 25, 1951. Similarly, apart from advising 
persons that the options exist, GAO will not review the VA’S exercise of 
its waiver and release authorities. B-216270, September 25, 1984; 
B-108528, October 6, 1952. 

(2) Loans closed after January 1, 1990 

Under 38 U.S.C. $3729, the VA will charge the veteran a loan fee based 
on a percentage of the loan amount. The fee may be included in the 
loan and paid from its proceeds. Payment of the loan fee is a 
prerequisite to the guarantee. Disabled veterans receiving 
compensation or their surviving spouses are exempt. Subsequent 
transferees assuming a loan are also charged a loan fee. 

A veteran who pays the loan fee or is exempt from paying it- 

“shall have no liability to the Secretary with respect to the loan for any loss resulting 
from any default of such individual except in the case of fraud, misrepresentation, or 
bad faith by such individual in obtaining the loan or in connection with the loan 
default.” 

Id. 5 3703(e)(l). This provision was added by the Veterans Home 
Loan Indemnity and Restructuring Act of 1989. An explanatory 
statement on the final House-Senate compromise (therewas no 
conference report) emphasizes that “bad faith” is intended to include 
abandonment of a mortgage by one with the financial ability to make 
the payments. 135 Cong. Rec. H 9113 (daily ed. November 20,1989). 
The limited liability of 38 USC. § 3703(e)(l) does not apply to 
persons assuming a loan, or to veterans who receive mobile home 
loans. Id. 5 3703(e)(2). Apart from the limited liability of 38 U.S.C. 
5 3703(e), the VA’S right of subrogation is preserved. Id. 
5 3732(a)(l). 

b. Debt Collection Procedures Debt collection is governed by the Federal Claims Collection Act of 
1966, the Debt Collection Act of 1982, and the Federal Claims 
Collection Standards. Authorities available to federal agencies in 
varying degrees include assessment of interest and penalties, offset, 
collection in installments, compromise, use of commercial collection 
agencies, and, if none of this works, referral to the Department of 
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Justice for suit. These authorities are all explored in detail in Chapter 
13 and, as a general proposition, are the same for a debt arising from 
a loan guarantee as for any other debt. We note the topic here to 
emphasize one point-the governmentwide authorities do not apply to 
the extent an agency has its own debt collection authority, either 
agency-specific or program-specific. This may be in the form of 
positive authority or restrictions. We turn again to the Department of 
Veterans Affairs for several illustrations. 

The VA has the authority to compromise any claim arising from its 
guarantee or insurance programs, independent of the 
governmentwide compromise authority under the Federal Claims 
Collection Act. 38 USC. $5 3720(a)(3), (a)(4). Exercise of this 
authority is entirely up to the VA.' See B-153726, May 4, 1964. See 
also 71 Comp. Gen- (B-245138, July 7, 1992) (HUD); B-228857, 
February 22, 1988 (SBA). The HUD decision, B-245138, upheld HUD’S 

policy of charging interest at the lower of the note rate or the 
Treasury “current value of funds” rate as an authorized exercise of 
HUD'S compromise authority. 

Subject to its own implementing regulations and procedures specified 
in the statute, the VA may offset debts arising from veterans’ benefit 
programs against future payments under any law administered by the 
VA. 38 U.S.C. $5314. However, offset against a veteran or his or her 
surviving spouse by any other agency to collect a debt owed to the VA 
under a guarantee program is prohibited except with the written 
consent of the debtor or under a judicial determination. &I. § 3726. 
Under this legislation, for example, the Defense Department may not 
deduct the amount of indebtedness to VA from the pay of active duty 
or retired military personnel absent either consent or a court 
determination. (The statutory definition of veteran includes certain 
active duty personnel.) B-167880, January 28, 1970. This protection 
against setoff applies only where the veteran (debtor) has incurred the 
debt through use of his or her VA loan entitlement. Thus, setoff is not 
prohibited where a veteran, upon purchasing a home, assumes a VA 
loan in the ordinary course of the real estate transaction without 
involving his or her own loan entitlement. B-167880, December 2, 
1969. 

The VA also has independent statutory authority to assess interest and 
reasonable administrative costs on debts arising from its benefit 
programs, including debts arising from guarantee programs to the 
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extent not precluded by the terms of the loan instrument. 38 U.S.C. 
9: 5315. For debts within the scope of the statute, 38 USC. 5 5315, 
rather than 31 USC. § 3717 (Federal Claims Collection Act), is the 
controlling provision. 66 Comp. Gen. 512 (1987). 

If reasonable administrative collection efforts fall, the VA may use its 
own attorneys to sue the debtor, subject to the direction and 
supervision of the Attorney General. 38 U.S.C. 5 5316. 

The VA legislation cited above deals with specific debt collection tools. 
An example of more general authority is 7 USC. ?j 1981(b)(4) (Supp. 
III 1991), which authorizes the Farmers Home Administration to 
“compromise, adjust, reduce, or charge-off debts or claims,” and, 
within certain limits, to release debtors, other than Housing Act 
debtors, “from personal liability with or without payment of any 
consideration at the time of the compromise, adjustment, reduction, 
or charge-off.” Under this law, for example, the Farmers Home 
Administration is authorized to terminate the accrual of interest on the 
guaranteed portion of defaulted loans. 67 Comp. Gen. 471(1988) 
(noting, however, that the agency had restricted its statutory 
discretion by its own regulations). 

5. Collateral Protection In administering a loan guarantee program, it may become desirable 
for an agency to make expenditures other than merely paying out on 
the guarantee. From a program or even economical standpoint, it may 
be desirable, for example, to make expenditures to protect and 
preserve the government’s interest ln the collateral, such as custodial 
care, insurance costs, or the purchase of prior hens. For purposes of 
this discussion, we use the term “collateral protection” to cover two 
types of expenditure-preservation of the collateral itself and 
protection of the government’s interest ln the collateral. 

Whether or not such expenditures are proper is essentially a question 
of “purpose availability.” The fust step is to analyze the terms and 
intent of the agency’s program authority to determine whether the 
agency’s funds are available for the contemplated expenditure either 
expressly or by necessary Implication. If thii does not provide the 
answer, the next step is to apply the “necessary expense” doctrine. 

An example of specific authority is 38 U.S.C. § 3727, which authorizes 
the Department of Veterans Affairs to make expenditures to correct 
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structural defects in certain homes encumbered by a VA-guaranteed 
mortgage. The Department of Housing and Urban Development has 
similar authority to use funds available under Title I of the National 
Housing Act to correct structural defects in FHA-insured housing, 12 
U.S.C. 5 1735b; B-l 14860-O.M., January 15, 1974. An example of 
somewhat less specific authority is another provision of the Housing 
Act, 12 USC. 5 1713(k), which authorizes HUD “to take such action 
and advance such sums as may be necessary to preserve or protect 
the lien of such mortgage.” In 54 Comp. Gen. 1061 (1975), GAO 
agreed that this provision authorizes HUD to advance money from its 
insurance fund to make repairs to multifamily projects covered by 
insured mortgages assigned to HUD upon default, until either the 
default is cured or HUD acquires title to the property. 

Absent specific authority, collateral protection expenditures may still 
be permissible under a “necessary expense” theory. As a general 
proposition, the authority to require collateral implies the authority to 
make reasonable expenditures to care for and preserve the collateral 
where administratively determined.to be necessary. 54 Comp. Gen. 
1093 (1975). 

The limits of the necessary expense approach are illustrated by 
B-170971, January 22,1976, a case involving the now-defunct New 
Community Development Program. The Department of Housing and 
Urban Development questioned whether it could use the revolving 
fund established by the Urban Growth and New Community 
Development Act of 1970 to make two types of collateral protection 
expenditures: (1) expenditures to repair, maintain, and operate the 
security and (2) payments to senior lienholders. The expenditures 
were intended to advance program objectives by preventing 
deterioration of the security pending possible acquisition by HUD, or 
perhaps in some cases enable a developer to regain financial health 
and successfully continue with the project. 

The Comptroller General reviewed the program legislation and 
legislative history and concluded that the proposed expenditures 
would constitute a new and major type of financial assistance entirely 
beyond the intended scope of the statute, and were not authorized 
except in cases where HUD had made a bona fide determination to 
acquire the security. A later decision, B-l 70971, July 9, 1976, 
discussed HUD’S specific authority under the program legislation to 

Page 11.66 GAO/OGC-92-13 Appropriations Law -Vol. II 



Chapter 11 
Federal Assistance: Guaranteed and Insured loans 

make collateral protection expenditures after it had acquired the 
security. 

Where an agency acquires property through a loan or loan guarantee 
program it administers, it may not transfer the management and 
disposition of that property to another federal agency without specific 
statutory authority, nor may it effect such a transfer under the 
Economy Act, 31 U.S.C.‘~ 1535. B-156010-O.M., March 16, 1965 
(concluding that VA could not transfer the management and 
disposition of acquired property to HUD without specific authority). 

A similar type of payment is one designed to protect the government’s 
interest in the transaction as opposed to maintalling the particular 
piece of property. Again, the question is one of purpose availability ln 
light of the agency’s statutory authority. Thus, where FHA had 
acquired a second mortgage on real property through payment of a 
loss to an insured financial institution under Title I of the National 
Housing Act, it could use Title I funds to redeem the property to 
protect its junior hen, under a right of redemption conferred by state 
law, if it determined that redemption was in the best interests of the 
government and necessary to carry out the provisions of Title I. 36 
Comp. Gen. 697 (1957):See also 34 Comp. Gen. 47 (1954). 

Collateral protection may take forms other than direct expenditures. 
For example, the Small Business Administration could subordinate a 
senior hen to enable a borrower to obtain necessary surety bonds 
upon an administrative determination that the action would be 
consistent with the statutory purposes and would improve the 
prospects for repayment of the loan. 42 Comp. Gen. 451(1963). 
(Under the governing legislation, SBA had the discretion not to require 
security at all on loans sufficiently sound as to reasonably assure 
repayment.) Another 1963 case held that a statute authorizing the 
Maritime Administration to take necessary steps to protect or 
preserve collateral securing indebtedness authorized it to agree to 
reschedule payments under an insured ship mortgage to avert 
impending default. 43 Comp. Gen. 98 (1963). 

In 63 Comp. Gen. 465 (1984), aborrower defaulted on a loan 
guaranteed by the SBA. SBA purchased the guaranteed portion of the 
loan from the lending bank and proceeded to place the loan in 
liquidation. However, a prior llenholder scheduled a foreclosure sale. 
SBA was unable to get a Treasury check in time to submit a protective 
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bid, and asked the lending bank to advance funds to purchase the 
property at the foreclosure sale, promising to reimburse the bank with 
interest. Obviously, a government agency does not normally have the 
authority to borrow money from a commercial bank to carry out its 
programs. Under the particular circumstances involved, however, GAO 

found that the transaction, including the commitment to pay interest, 
could be justified under SBA’S broad autho&+ in 15 USC. 

5 634(b)(7) to “take any and all actions” deemed necessary in 
liquidating or otherwise dealing with authorized loans or guarantees. 
The decision emphasized that it was nothing more than an 
interpretation of SBA’s legal authority under the “unique 
circumstances of this case,” and should not be regarded as 
establishing a “broad legal precedent.” Id. at 469. 
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