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BF-163375 July 18, 1978

The Honorable Alvin Baldus
Cheirran, Subcormrittee on Fnergy,

ettt o |

Housze of Pepresentatives
Dear Mr. Chairman:

In resporise to & recormendation in your Subcormmrittze's
repcrt, "Irpact of the Administration of the Cccupational
Safety and Hecslth Act on Small Business," we have reviewed
certain aspects of the Occupational Safety and Health Review
Cormicsion.

As agreed with your cffice, kecause we were also makinc
2 kroad review of administrative law judges in a number of
agenvies, including the Comriscsior, we limited our work to the
effects of Rule 21a (29 CFP 2200.912) on smrall employers.
This rule cpecified thet, effective January 3, 1977, a2 petiticn
for discretionary review of 2 Corrission administrative lew
judye's decision shall be filed only upcn one or more cf the
following grounds:

(1) A finding of material fact is not supported
by @ precponcerance of the evidence.

{(2) The decision is contrary to law or to the
Commission's duly promulgated rules or decicions,

(3) A substantial question of law, abuse of discretion,
cr policy is involved,

(4) A prejudicial error of procedure was cormitted.

The rule also required that each issue be separately
numbered, pleinly and concisely stated, and supported bty cita-
tions to the record when aprlicable.

On February 3, 1978, the Commission eliminated the
requirerent of citations to the record because of difficulties
encountered by parties not represented by attorneys.
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Altheugh in 1ts original form Rule 912 appears to make
retiticning a more demanding task, the Comrission's recent
action should alleviate the difficulty. We do not believe
Rule 9la has significantly hurt small businesses because

--crployers generally did not petition for review
either before or after the rule was implemented;

~--few petitions for review were denied after
: i'anb’ﬁéntéf’i‘C‘ﬁ;‘“ anéd -~ T T 0T

--Commissionr review usually did not change the
erployer's status.

These mratters are dotailed below.

EMPLOYERS DO NOT PETITION
IN MCST CASES

The Cormissicn gave us a comrputer list of cases that the
Comrissioners had directed fcr review as of December 2%, 1977.
The list generally excluded cases corpleted before June 30,
1977. 8ince the Comrission took an average of rore than &
year to review a judge's decision, the list should have included
rost cases directed for review in 1977. For 1976, it was
prchably less complete.

There were no petitions for most cases directed for review.
For 1976, the list showed 450 cases directed, of which 104 and
95 had been petitioned by employers and the Department of Labor,
respectively. For 1977, the list showed 276 cases directed,
of wnich 74 end 59 had been petitioned by employerc and the
Departrent of Labor, respectively.

A Labor official believed that there were fewer petitions
in 1977 kz2cause (1) fewer OSHA inspections had been made and
fewer cases had been heard by judges and (2) the law had become
mcre established a2nd the judges more experienced, resulting in
fewer issues to appeal.

FEW PETITICNS ARF DENIED

A Conmission list showed that 34 petitions for review were
denied in 1977. For eight cases, the files either were in use
cr had been packed for shipment tc storage. Of the 26 cases
for which files were available, 6 had been directed for review
or settled before a hearing. The 20 denied cases had all been
petitioned by emplcyers.

The 20 caeces involved 19 employers. Cf these, six emrployed
20 or fewer pecople, five employecé Letween 21 and 99, six
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ermployed cver 100, and for twc we could not cdeterrine the
number of empleyees. The 20 cese~ involved 35 violations.
The adrinistrative law judges vevated 5 violations, decreasecd
11 fines, and increased 1 fine ‘:.0m S35 to $50).

COMMISSICN CECISICHNS USUALLY
AFFIRM JUDGES' LCFCISIONS

— Commicscion stotistics-for 1976 show that,in~—79 percent
of the cases, the edministrative law judge either vacated
somre or all of the Secretary's citations or reduced cr
elirinated the proposed penalties. The statistics also show
thot employers berefited similarly in 75.5 percent of the
caces that went befcre the Review Commission.

However, the latter figure reprecsente the difference
between what the Secretary of Labor proposed and the final
outcome of the case, not the difference between what the
adrinistrative law judge and the Commiscion decided. We
reviewed 66 Review Comrmigsion decisions--40 made in 1976 and
26 made in 1977--to determine hcw the Commission's decisions
differed fror those of the judges. The Comnission reranded eight
cates and decided not to review two cases. The disgosition of
the other 56 cases is shown below.

Results of Comnission Review
of Judges' Lecisions

Nurber
Cormission action of cacsers

Affirmed decision, including peralty 32
Affirred decision but:

Reduced penalty 4

Changed penalty (note a) 1
Reversed decision and:

Vacated 1

Cited without penelty 1

Cited with penalty 5

Mixed decision-~for example, part
affirred and part reversed 11
Total 56

3/The penelty was changed to correct en inconsistency between the
penalties shown in the judge's report and those shown in the
judge's order.
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A¢ cshown above, in nmost cases the Commission a2ffirmed the
Judges' decicione, although in four czses the penalty was
reduced.  HBewever, the Cormricsion reversed the judges and
infoced perelties in five cases.

Thue, Cemrissicon review gencrelly did not change the
crpleyer's status.  wher the stotus dié change, crployers
were burt chout as oftcn ¢s they benefited.

Our report "Admirictrative Lew Proccce: Fetter
Yanagerert Is Meeded" (FPCD-78-25, May 15, 1978) already
provided to your Sukcoernmittee, nokes & runrber of recomrenda~-
ticne for irmprovirg the adriristrotive law prccess at the
Caorrission and cother Federal 2gerciec,

we discussed ovr findincs with cfficiels of the Cccupa-
tional Safetly ond Fealth Pevicw Corricsion and considered
their views in this report.

Ag arronged with yeur office, urlecs you puklicly cnnounce
ite contente earlier, we plen no further distribution of this
repcrt until 30 days efter the jcrue dote. At thet tirme,
we will sene coplics te interected parties and meke copiec
available to cthers upon recuest.

Sincerely yours,

7 Azt

Corptroller Cenerel
of *ke United States





