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Repoct to Sen. Frank Church, Chairman, Senate Special Committee
on Aging; by Elmer B. Staats, Comptroller Gereral.

Issue Area: Health Programs: Compliance With Pinancing Laws and
Regulations (1207); Consumer and Worker Protection:
Consumers Protection from Unfair or Deceptive Trade
Practices, Advertising, and Warranties (913).

Contact: Human Resources and Development Div.

Budget Function: Health: General Health Financing Assistance
(555) ; Health: Nursing Homes (557).

Organization Concerned: Department of Health, Education, aad
Helfare.

Conyressional Relevance: Senate Special Committee on Aging.

Ruthority: Social Security Act, as amended (42 U.S.C. 1396 et

A zample of nursing homes in FPlorida, Georgia, Ohio,
and Otah was reviewed to determine whether nursing homes were
requiring contributions from the families of Malicaia patients
as a condition of the patients' admittance or continaed
residence. Findings/Conclusions: There were no clear casas of
forced contributions, although rome families had felt
"pressured® into ccntributing. At preseat, Federal laws or
regulations do not specify what nursing homes may or may not Qo
in soliciting contributions. The four states allowel
contributions, but only Plorida forbade solicitation through
coercion or as a condition for admission or continued residence.
The lack of Federal guidance may have allowed subtle pressures
to b2 brought on the patients' families by taking aidvantage of
guilt feelings they might have over placing relatives in nursing
facilities rather than keeping them at home, and by creating a
fear that the home Arop out of the Medicaiad progras, resultiag
in the removal of these patients. Recommendations: HEW should
issue a policy statesent to all states defining its positionr on
soliciting contributions. A standard form should be developel to
be signed by thz parties concerned Clearly stating legal issaes
and rights concerning contributions. Congress should amend
Social Security legislation to prevent possible abuses in this
area. (DJM)
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perap Mr, Chaelrman:

At the request of the Chairman, Subcommittee on Long-Tetm
Care, Senate gpecial Committer on haing, we roeviewed a sample
of nursing homes in Flovida, Georgia, Ohio, and Utan to doter-
mine wheihoer nursing homes were requiring contributions from
the families of Mediceid patients ac a condition of the pa-
tiente' admittance or continted rezidence at the nursing howes,

Foderal Medicald law and regulations wake no reforence
t s contriputions. Howover, on o danunny 4, 1977, leaic)lotion
(i, 92, Yhith Condress) was aatreduced in the House which
woald ¢learly make the solicitation or ccceutance ol apy
donation ac o preconsdition tor admitting a sedicaid natient
to a nuceing home o mindencanor under cection 1909 o!f tnhe
social Security Act.

L4

Gtate laws in three of the four States we reviewed did
not address the subject.  In the tourth, Florida, legislotion
dealing with contributions has recently bLeen noassed,  Althounh
poalicies on pantrabutions varied in the tour States, they qgen-
erally followed Fedoeral Medicare reimbursement principles
waleh nieate the rules tTor concsidering contribulijonr: 1n detoer-
mintng teimbursable costs but do not addrens the golijcitotion
of contributiont, '

wee {ound no clear-cut cases of forced contriburions,
Bowever, coveral petients® temilies in Plorida and Georaia
tadad us they bLelioved that nursing howes had exerted presoure
te Gt i contribationns, BEv and Stote cttorts relavisg te
Cro gontibat ton pssue voried an the States we reviewsd, hgt
weege aenetally limitedd,

We reviewed 11 nursing homes an the tour States and
Fritest s pewedd lativen of 131 Medicald pat lenes in those hotes,
e alen cov) oewed the requ:etions and activities of tne Stote
anencles and the Departirent of Health, tdoceation, and welfare
(W) redating to contributions,

HRD=-77-90
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We believe the Sacretary of HEW should require that
Medicaid patients and their families bhe fully informed of
thelr riahts concerning contributions. We alse recommend
enactment of leqgislation similar ¢ that portion of scction
17 of H.K, 92 which would make the solicitation of contribu-
tions or acceptance of donations as a precondition for adpit-
ting a Medicaild ostient to a3 nursing home more clearly subject
to prosecution ovnder section 1909 of the Seocial Security Act,

_HEDICATID LAW

b i htont )
SULATTIORS :

i

deral Medicaid leaislation and requlations do not spoee

l.‘,:.
cifically addrecs Lhe subject of nursing homens goliciting con-
tributions. Title XIX of tho Social Sccurity Act, san amended
(42 U.S.C, 1396 oL ooy, ), agsrnorizes the Medicerd program bot
does not soocifically eddress the sunject of contrlbutions.,

3

Legisietion {(HUK. $2) introduced in ths Houte on Janu-
ary 4, 7. to amend woection 1909 of the Sucaal Scecuerity Act
included o provision fscction 17) to renalize anvooe who

YH x4 charges, solicits, accenta, Groreoeivesn

ary vonay, qQllt, aor consideoralion ovor and above
the rates established by the State or charqgen,

solicits, accepts, or recelves any qitt, money,

doaetirn, or consideretion as o orecondition of
admitting o patient to a long-term ¢care tacility
* * ﬁ.“ |
such action woald constitute a mindemeanor, puntahable by g
fine ans/or imprisonment. As of Aveil 4, 1977, this legrs-
ITatien hod not been onoctediand nearing . had not heen held,

HEW'e roqalations (45 CUF.R, 290, 200a) (%)) teanire nurs-
1nag Teeilitier vhat porlicioato in the Medicard prodras tor
ACCent rhe Srgtest o relshaalserent s oan ;m'-,'fm-m-xn—lnlli for tho
cont of covered servicon vrovided to Medicard ot jent o, Gho
reagulations o not cover contributions ta nurayng homen, Pow =
ever, coume Stater nde Mediceare aujdelines, oot fapth o oin thy
"Medicare Provider Poeimburcement Manual,” to administer tho
proviagor rermburcomoent nortion of thepr Moedpoadd proage ame,

Ty the "":\!.-&nt that States Joellow Yedveare coct L tinhiursemrent
POINCIEies to determine the arount of Micesi noynoents to
nursing homas, theae gquidelines spectity when eontributlons are
to bie ¢

}
feducted trom atlowable conts in carruting 1eithurne-
monts,  However, thev do prot add.oens thejicnage of soliciting

contrinutions. !

———
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In a memorandum to the region IV (Atlanta) Coammisslioner,
Social and Rehabilitation Service, 1/ an assistent regional
attorney stated region 1V did not »sbhject to voluntary con-
tributions to nursing homes or te “olicitacions by nursing
homes for voluntary contributions, However, he gaid the
region did object to the use of coercion in seeking contribu-
tions and recognized that the subiject of free will contribu-
tions was a vague, ill-defined, and hiqhly subjective legel
matter because what aupeared coercive to seme did not Lo
others. : i

STATES' LAWS AND PCGLICIES
CONCERNIRG CONTRILUTIONS

The four States had varying policies on contributionn
to nursing homes by families of Medicaid patieants. They all
permit nursing howmes to receive contrihbutions, but ouly
Florida had leqgisletion specifically addressing the o1 ject
of contributions,

Florida Yaws and policies

Florida vermits nursing homes participating in Medicaid
to selicit and receive contributions from tamilies of nuraing
home patients, Such contributions are considered avallabie
income to mect the nutcing homes® cocts of carina for thn
paticents unless the copntributor scbhmits a written statemon
“to the State to show that che contribution is not intended
for apy speciflic patient,

Under legislation which became offoctive October 1, 1976,
solicitation of contributions through coercion or as’' a condi-
tion of admission or of continued res’'Jence iy arounds for
denial, suspension, ot revocation of License for any nuros=-
ing home for which the vontribuatione vere rolicited,  Othor
legislation, ¢luo effective Octoler 1, 1976, wrovides that:

"Any persorn * * 4 ywho knowingly bills the recipi-
ent ol boeneoltn under such o prograr {Medicoid] or
his family tor an amount in excess of dhat orovided
for by law or reqgulation, * * % or who in anyway

knowinaly reveives, attompts 0o receive, or alds

 ——

)

{7 Medicaid was edminintercd at the Fedoral leve by the Social
and Rehabilitoticn Service until March B, 1477, when it was
abolished and administrative regponnibility waes transterrced
to the new BEc-lth Care Financing Adsinistration,

3
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and anetn In rhe yeceipt of unauthorized payment
v odn quil o, ol g erime X ox ow M

The loeqislation prov den oa basis for eriwinal rrosecution,
cithet as o micdewmcanor or a felony depending on wherbher the
arount of fdnds anvolvesd i more then $206 in any onagrcutive
12-math perind,

According to an attorney in Florida's. Department of
Health and Rebabilitative Secvices, the Stote enacted this
legislation beecasase ot o rack of specific legislat:on and
regulations at both the Stote and Federal Jevels. The ate
torney told us that, althoush Florida now has a specific
statute dealinyg with contributions, the State needs to con-
centrate on enforcing it,

"",g):’\,.'i[; R
Georgia perwily nuroiny boros partjcipating in Moedicaid
e solsert and receive frec witl contributions.  Georaia's
policy mancal »n nurcins homo cervices incorporaten the
pavrent=in-foll provizion of Federal tedicaid recnlations and
provisions from the "Medicare Provider Keimbursement Manval"
reqarding rermbarsement pranciples relacing to contributions,

Georyia har no laws specifically addressirg contribu-
tions, according to a State assistant attorney general, He
sald Georgio's law concerning Medicaid merely states that
Foderal regalations wail b followed. The attorney suqggest od
that clear reguiations dealing with this jscus are necded and
that they must have o dofinite statutory bace since Pederal
laws and requlaticns on Medicaid do net cover the solicita-
tion of contributiona,  Pe also sogaosted that the laow should
provide for oduinictietive rather than criminal _procedures to
expedite the review drocesy in handling contribution prob:lems,

Ohie voliciewn

Ohito doc: not heve any laws —pecilically addressing the
subyect of contriosul jansy jnutead, it reljen mainly on Fed-
real requlat/onn for gusdance, accocdihg ta the asnistant
diteetar, Chto Department of Public welfare. He csald tnst Chio
promitas nursaing hemos porticipating in the Medicaid proasron
to solicit and receive coatributions,

Ohio's Ctate Modicald plan incorporates the "Medicare
Provider Reldnjursemn ot Manual® provisions concern:ng the
treatment of contributions ‘or reimbursement purosuses, and

4
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the State's “"Medical Assistance Program
care facilities incorporates the payment-in-full provisior of

Federal requlations,

The section of the State plan dealing with ircome enpha-
sizes that, in computing the amount cf tha State's reimburse-
ment, contributions restricted for the rcare of a particular
patient must be deducted from the hcme's cost of vare; how-
ever, the income section does not d:scuc:t unrestricted
contributions--contributions not designated for a specific
purpose.  Accordina to the assistant director, Ohio Depart-

State's concern is

ment of Public welfare, the
contributions are propcrly accounted for so that it will rot

pay more than it should. He said that since nursing homes
can use unrestricted contributions as they wish, the State is
concerned only that such contributions are voluatary and are
colicited on general groonas :atnvr

than on the grounds (hatc
the State's Medicaid reimburcg

sment 135 1nadaguate,

Utah )olzrlc"

Utah permits nursing hoemes narticinating in Medioeszrd Lo
receive contribucions trom relotives of Medicaid patients,
Utah's "Provider Manual for Nursing ftecilities" ctates that
such contributions should be deducted from the State's Medic-
aid reistursement, According to the director of
ices, Utah hepartment of Secial Services, these are
restricted contributionns., He satd other contributions ot A
general nature, such as to the nursing home itoelf
ts or for a swpecific patienc, are considered unrestrict-d.
‘The nutrsing home must revort unrestricted coentribations, but
it can use them 98 it wishero without deducting them from the
State's Medicaold reambarsement.
i

Utah's "Provider Manecal®™ incorporates
ment that nursinag hoemes aceent the
meat an paysent-in=tull for the cost of providing 'Tlvl(v'
covered by Medicaid. :

the director cald that he &1d not know 2 ony State law

speeifically addressing the subject of contribytions, He
sard that Utah does not have a problem with contributions,
bt that legirslaotion covering this cubje would bhe benet -
cial or

1

a preventative meavire,

————
re

Handbook” for long-terin

that restricted

medical sarve
constdored

rather than

the Federal reaalr
Atate'y H«W‘l( KR i.rt*iuk)ur' -
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E_L_’_).Nl’»)iH;U'}‘YDNS TO HURSING HOMES

Nursing homes in all four States received contributions,
Each o1 the homes we vicited in Florida ang Georgia nad soli-
cited and received contributions.

Gf the four hones we visited in Ohio, unly owr {a church-
telated, nonprofit home) had solicited and receivad geneial
contributions, and ancther had received restricted contribwu-
ticns., In Utah, 1/ although the Stalte had identified minor
amounts ot contributionz in other homes, none of the threc
facilities we visited had solicited or rnccived contributiong
in recent vears.

From here on, our comments will be based on our work in
Florida and Gedrgia since we found no cevidence in Chioc or Utah
of o current preblem regarding the inapyropriate solicitation
of contraibutions.,

717)5?’" ) to

BWhile we found no 2cilear-cubt coscs where nurcing homes
forced familien of Medicald paticents to coantribute, we did
find that some fawmilies '"felt" they had been pressured inte
contributing. Fiftcen o, 44 contributours we intervicewed said
taey ftelt their contributions were not completely volurtary,
They felt compellea to contribiute hecause ot inferences the
nursing comes made either directly or through the news medig,

The tour nursing homes ve reviewed, three in Gecrgia and
one 1n Florida, used various pethods to gonerace contribn-
tions, including letters, discunsions with recponsible patr-
tics, ant (clephone calls., /

In Floriaas, B8 of Y1 contrivuting families we Interviews:d
consitdered tholr contiibutions ta he less than voluntory, but
they cont: ibuted becauvse they wantedo thelr relatives to remadn
in the nursing hore and receive good care.  One person told
s that she oontribartad !.?v('u'm« tiie nUraing home reasired 1t
BOweve she stopped contributing after the ome sent hetr a

c ral
letter swtating !ndt che did not have to c¢ontribute. henrhbers

llik ily memhors of patients in one nursing home in Utah said
**o' had felt pressure te contribute durang 1970 te 1973,

There has becn no problem in the nursinag home Since the
change of general managers in uctober 1973,

b
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of two other familieg told us they felt pressured to con-
tribute, A momher of one fumily said he contributed becaune
he believed his goandmother would have to b meved to another
nursing home 1if he did not. Members of the oth - family said
they folt pressured o contribute because the nursing home
soent them precompleted contribution forms with tee amount to
be given fiilled out, fhey did not sign the forms but did con-
tribute after receiving a final bill which included a §53
contribution, They =said they puaid the total bill because

the patient had recejved good care and they wanted to settle
all the individual's debts. ’

At the combletion of sur work in the Florida nursing
hoeme, the president and the adainistrator told us the home
no lonqer billed contribhutor:s tor their donations and did
not proessure anyons tou contribute,

In Geovgia, 6 of 10 contributing families we interviewed
involving ons nurasing howe told us that their contributions
were not voiuntary. 00 a total of 23 interviews with con-
tributang partica for tne other twe homes in Georgla, wo
tound only one person who satd thaot thesr contribation had
not been voluntary.,

The aduriniastrator of one narsing nome in Georgia soid
he wotked on th» fomilics! gquilt feelings to obtain contribu-
tinrs, He u-cd a conlumn in the home's monthly newnletter to
remingd patients and families that contributions were necos-
sary since conts wore cxcending the Stote's Medicaid reim-
bursement and- that without adeqguate contributions the home
might have to drop out of the Medicaid program or lovsr the
overall auality of care.

Late in 197%, some Ceorgia nursing homes stated prblicty
that they would have to drop out of the Medicald program if
the State did not inereace tHe amount of 1ts reimbursement.
The publicity cauned some farjilicrs to contribute so the homeso
would not have to drop ot of the Medicold proaram.

HEW ACTIVITIES CONCDERTHG EOpOLD
PRIy EERL FVRESTVES ESTORR TS

——— —— . 0 Y. | i e . . A S0 bt e B e i bV A e MY e it

o e e

HEW reqional offictals in Atlant. recoanized that the
conyributions issue was a problon, However, they had lisited
records cancerning the nroblem 1o Goeovats and Florida.  Thelr
invalyerment has Seen mainly through correspondence with State
officials, with no aetion directed ot nursing hores.  HEW
claime to have gnsuffircient resonrces to effectively roview
the contritutions sitdation,



B-164031(3)

HEW's Andit Agency and Office of Investiqatioas in the
Atlanta region had not reviewed contributions to nursing
homes,

Hew heedgoarters officials were awere of the contribu-
ticns snocue in Florida and Georgia,  They disagrced, however,
with Staote attornevs in Florida and Georgia who claimed that
tederail requlacions were inadequate. While admitting that
the reavlations do not specifically address the issue, they
told '@s that existing requlations were adequate to deal with
the nroblem.  Thev pointed out that the requlation which spe-
cifirs that providers must accept the Medicaid reimbursement -
as pavmant-in-{ull for the caost of care for Medicaid patients
is strong oncugh to hae interpreted as the governing (oqulation
tor the uestion of forced contributions. :

HEW headguarters officials told aas that if nursing homes
solic it contribotions on the bhasic of inademuite State rejm-
bureement throvgh Medicsid, they may e risking theie e}iogi-
Litity to narticipate in the progrem since tiey have alrcaedy
anrend to ocorpt Mediceaid au pavment-in-full for Medicaid

patients,

The HOW heodyguarters officials aarced that HEW Should
provide a statement to the req..ons ard the States describing
its pelicy and its interpretation ot +he requlations as they
apply to the solicitation of contributions. However, as of
April 1977, ro quidance had been provided,

STATE

QFFICE_ACTIVITIES CONCLENING

- e - ——am —— e m————

State office activitios vary with the degree of siqrifi-
cance attached to the contrivutions rroblem, In Flogida,
forced vontritgtions seemed to be widesnread AMOnNg nuarsing
homen, end the Utate haw taken a torcetal role in dealing
with tne probdem.  Althouth Georgia officials did nol can-
sider forced contriputions to bde o problem, the State hod
token steps to maintain surveillance over all contrabations,

‘ . f
State activitien in Flopida l
Florida's Departnent of Health sad Rehabilitative Sery- !

ices and the (oot iy cicion of the Auditor Serni=ral's oftice
are attempting to ourly abuses involving contributijons to
nuralng hores, koot activity has heen centered in the Health
and behabilitative Services' internal audit section,
- t i
|
1
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The internal audit section detcrmined that at least two
of ninc nursing homes it investigated in 1976 used some for:n
of coercion to obtain contributions from families of Medicaid
patients,

The determination at one nursing home was based on re-
views of the nursing home's records and on contributors!
responses to guestionnaires. The responses showed that con-
tribucions were nct voluntary but were exacted as a condition
of the patients' admittance or continucd residence. Tho State
plans to take legal action against this nursing hom- to re-
cover Medicaid nayments which the 5State considers to be over-
payments.

Another nursina home did not keep records of contribu-
tions, but fumilies responding to a ocuectionnaire uvand by the
internal auvdit section indicated thot contributions were ro-
quired either as a condition of admission or continued ra- -
dence.  Still another homwe reiused the auditors acceos to -
records necessery (or comnleting their investiaation, AL L4
completion of our review, *he State was slenninag to take legal
actlion against these two hLomes.

The supervisor of the internal audit section told uc
that the State had 14 oadditional audits underway in November
1976 and had contracted with 5 accounting firng te audit
72 nursing hom=s for the fiscal year ending June 30, 1977,
All of these auiits are to inelude spreific coveraae of the
contributions issue.

State activities in Georoia

/
i

State offices in Georqia had not audited or 1nvn’txqat¢d
the solicitations of contrxuatxo“: by rursing homes,

Georgia's mailn adtivity was to cortespond with HEW and
with twe nursing pome< concoerning lettrrs the nors ing homes
were using Lo solicit enntributions from families ©f Modicaid
patients.  The Stute and HEW considered the letter tno strons
for selicitation purpouses and asked the nursing home, Yo re-
writs them. '

_ Since August 1, 1975, Georaira han required norciny homes
to report monthly te the State any volunta:y contratutions
they reoceive, Of tne 333 Gororgia Modicald nursiny homes,

61 {18 percent) renorted rec ceivirg S119,168 betwoen January
and June 1976,
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The Stote plans toe stoart using a new form that eocch
contrruutor #3111 aave to sign and submit to the sState for
cach (L”tfi‘ht‘v". The form wae decigned to provide o
starziaraized wetizod of repor tin 1G. Lo dofine rectricted ond
unteat ot Lﬁ.cunt‘ibut‘uns, to tell contrabutors that nurs-
ing homes @muast accept the dedica .d payment a5 payment-in-full
for service:s covered by the Medlrald program, and to explain
to contributors that nuxsing homes cannot provide inierior
treatment tu patients whosce relatives do not contribuce.

( Uu\,..f ‘1]() uoAND RLECOM tvlJf\

— s

tne istue of contributionn by Medicald patieste' familieco
is gitficult to deal with because of cthe lack of Federel! laws
or regualetsons cpecifying what nursing homec may ot may not
do in solicitin: contritutions,

ond policies in the four States woe reviawd

£ fwllpllJXEL? Gf ocontrioutions, Lul oie,

revently enacted legislalicon weehibiting such
v

Flori

SGLICILSY 1. E'.:'('.:Lu'«_?. CLorelon o G0 a4 conditicn of agmlon.on

or cuntinuea resldency in a nurzing home.

we belbyoye that the Jack of Federal quidance may hove
allowed nurcing homes to bfipa subtle presguren or thae fani-
jr1es of dedicald patlonts by

L

-—taking advantage of guilt feelings the familics rmight
have for placi g relatives In nurcing facilitics rather
than Keeplng ttenr at horme, and

—~cresting ¢ {ear that the nursing home woald drop cut
ol the Meaicard progr.:, wihilech would reqcule in the

icnoval of Dedicard paravnty,

“': O ;“f

W recenrend trat the Se-retary 0f Hiv atroct vhe famin-
1 X Lot #Hedltn Core rontiabticang Admini-ctration (o 1osuc
a pol.cy ctatement to all Staves clearly showing hbun'e pocy-
tion on the zolicit.tion ot contritwtions by factlitice par=
LI oL ing Y Readd. i, In conmyunctron wiig v gt

croent,

the auminiatiatar should gevielon o standord fora whio b the
Moy G pAt‘ﬂ't (1f poeccibler, Lre potiaontty tomily, ani
nutLing Lo suminioty Cvor {er olber grnoignated ofii1cial ) muct
sIn ournyg sdroancianr, whiioh a‘fully “rtaten the legal iooucs
anad the patients tamilies' rooafc concserning contributions,
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RECOMKENDATION TO

Thi (u.,MITH‘

e 8 2 e e

Since title XIXL
sprcifically address the

of tho uociul Securitv Act doas not
colicitation of contributions,
r.sl that the Committeeo inltiuste action bto amend it to
ctatutory basis for procscutisn in the osvent
solicited by nursing homes as a precondition
continued stay.

[RTS

o O
provide a clear
contributions are
for admittance or as a requirement lor
1f H. 92 is used as the basis for an amendmrnt, the
CommitLtee may wish to delete that portion of the bill which
orovides penalties for anyone who LR charges, anlicite,
accepts, or receives any money, gift, or consideration over
and above the rates ectablished by the State 2 * *."  Such &
it would pot allry

reguircment may be toc restrictive hecanuna
the acceptance of any aood faith donations, such as Christmas

gitrts and voluntory contributions.

report wirthk HiW o f{y-
At the recucst orf bi
from ghe 4

contents of thins

we discuserd the

cials and considered thelr comzents,

Subcommltte~ staft, we did not obtain commengr
;

iﬂCludt:!: i OU. T[eview,

W AT providlng

As agqreed with the Subcoirmittee staff,
Serator Lawton Ch;]vr

copies of this report to

~

1
this revort contains a recowmendation to the Secretar:
HEW, which {5 oot toarth on-vage 10, AS you know, Oodoion
of the Loglinlative Peorgqantoation Act of 1970 reguires the
noad ot a PFedera!l agency to ML g o written ctatenont on
actions talken on QUr eComme el iations o the degee Commplirt oo
on Government Operatinns and the Senate Commitice on Gaverpn-
mental Aftairc nobt jater thar 60 days after the aate of the
oo anag sSenate Jommittoes on f\;,!,‘xu:.x [

ro
-
[

report and to thie
tion: with the aagency 's farat peauent for opnrosr 1t fong oo
3 alter the date of thee repart. wWo will b
ey
HES R

e o ﬁur‘gnz;;
voand vt o

move tihoan 60 Jday:
in t':‘;':?s with your of
capler of this teport o
Commitrtees o sel gn poiion

qusg;;?hx yeur/, /’ [
//} 1/3 / Aime

flee I the near tuta
Deonent to the Deoretag
am
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