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COMPrR01.'-ER GENERAL OF "l"HE UNITED $TATES
WASHINGTON. O.C. to,"

AUG 11919

• "i:

The Honorable William Proxmire
Chairman, Committee on Bankra~,1

Housing, and Urban Affairs
United States Senate

- -.c-e

Dear Mr. Chairman: ,., .....t'
You have requested o"~lpretationof iSions ih~t...',h... ·.e..

Defense Production Act ofT950 and . . effect ora
provision~~ . 932 96th Congress). Your letter
indicates that you need an early r ~ onse an.d therefore ''''e have
dispen,ed with our normal practice of requesting the vie\V~ (;)ft1~e

agencies responsible for administering the legislation inqu,esfi9n/

.~

.j

~.-.:.~.. . ..,~. ;.".:~

Title III of.the Defense Production Act of 1950, as ~meni;l~~i,:.,;~g:~i,:,:..:....,,;~!;!:(.
.u.S. C. App. §§ 2091-2094, contains several authoritieS de,~,!gff~3~~~~"·"i:.,~,:,(!:;@;'::~~
to expand American defense production capacity and to incr~i!~gsJij~;!:';*~t\~/:~:A;8
supply of certain strategic materials. Section 301 of theAct~'>SO ",x"\'\yits
U.S. C. App. § 20':'1. permits certain Federal agencie3. wh~rl ,,~;";',J':
authorized by the President, to guarantee loans to Governri.ic!t'lt .' .... . ::~l:
contractors to enable them to perform contracts made tor ~h~;p~- . :t~
poses of the national defense. Section 302 authorizes the ~e§~';;'; :i\'
dent to make provisions for direct loans to private bttSineSses"..,.~.~.~.;
for the expansion of capacity, the development of technologtC'a]:
processes, or the production of es~er.tial materials. Section'~03

authorizes the President to purchase strategic materials (or .'
Government use or resale, to encourage exploration and dev~lQP­

ment of strategic minerals and metals, to subsidize thepro4u~ti<>ri
of strategic materials. and to encourage the production of s4b$tltQ.t~s
for strategic materials which are in short supply. .

INTERPRETATION OF PROVISO
IN SUBSECTION 717(a)

The proviso in subspction 717{a) of the Act, which was added by
section 2 of thl;: D-::i'ense Production Ac.t Amendments of 1975. Pub.
L. No. 94-152. 89 Stat. 810. states:

11* * * That all authority hereby or hereafter
extended nnder title HI of this Act shall be eifec­
tive for any fiscal yt ar only to 'such extent or in
such amounts as are provided in advance in appro­
priation Acts. * ::' :(,11

..



•

B-9b983 .'

','

"

,'. i
,J,,

' .. ,., .

"0

The Purpose of this proviso. added to the 1975 Act On'the'H9~~e<noot.
~s explained by its sponsol'. Representative A5h~ey., as',!q1l0\V!i.:·

"Mr. Chairman. the reason 1 offer this anl'en<!-,'
ment is to make it absolutely clear that the~el~·.~no, '
bli.ckdoor financing in the existing Defel'se F'rod'U¢tlpn,
Act. or any intent in existing law'. now or as am¢ni!ed.
to violate the normal appropriations process,. TlUs '
amendment merely assures and reaffirms the'fa,cit
that no purchases or contracts to expend funds can be
considered unless the Congress has duly appi:opria,fed
such funds." (121 Congo Rec. 36616 (1976).)

. . . -. .. ~,; :'" ,.,~,.,.~~"""."",,"~,'~,':
In o~ opinion. ~his prC?yiso requires that. wi.~~ respe?tt~"Wef:~'''' ..'

authorities granted 10 sections 30Z and 303 of the.A,q~., the'ex~ci~e'
of~h\Yil.Lt~1t in the ac;.t,ual expendUur@ 9ffWll:Ui~CQ!lgt:e'i!~; "
must appropriate these funds before the alithorItili's cari·,·b:ll"us~,dr,·' ",
With respect to the loan guarantee authority irt·secfion,aQ:t'•. tlfe~:
proviso requires that a statement be made·to tiu~:~i!f.rls~:S'ta1i~~'; ,.
priation act specifica~ly setti?g forth the extent t()',\v1UclHh~~g~Egr
may guarantee loans 10 that fIscal year. ' ,., . '... ,., .

You ask whether the proviso_.requiras a direcit appro~iati(j!l~t:~,
each specifiCl..Pr.oi,ect. In our opinion this is not ne'cessary,. 'F9t-'"
authoritIesother than the loan guarantee authority. the(prt)vi~o:is
satisfied by a lump-sum appropriation containing flinCis to earry
out Title ill of the Defense Production Act. For the loanguat<illtee
authority of sec~ion 301. the proviso merely requires th!!! the '
appropriation act set an aggregate dollar limit on the loans· that
may be guaranteed in the current fiscal year. An ~xainple of
such a provision is section 859 of the Department of Defense
ApPI'opriation Act. 1979. Pub. L. No. 95-457. 92 Stat. 12'31. 1253,
which provides:

"During the current fiscal year, .the Department
of Defense may guarantee loans pursuant to Title
In of the Defense Production Act of 1950 as amended
(50 U.S.C. App. 2091. 64 Stat. 800) in an amount not
to exceed $ 30.000.000."

It n .
You further ask whether funds can be reJR:9grammed for Title)!I I

l;:n gu~tees without c(:mgt:l:.Ssianal JWPL~l. We shall answer (
t s question in g'lV'ing our interpretation of subsection 30l(d) of the
Act (inadvertently referred to as "302(d)" in your letter).
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INTERPRETATION OF
::lEGUON 301(d)

Subsection 301(d) ,,{the Act. 50 U.S.C. App. § Z09l(d). ¢.ovfdes:~"·. '..r: -. .. .,

"Each guaranteeing agency is authorized to
use for the pw'poses of t.hi~ section any funds
which have heretofore been appropriated or
allocated or which hereaftel' may be appro­
priated or allocated to it. or which are or may
become available to it, for such purposes or
for the purpose of meeting the necessities of
the national defense. "

..

The House Comrroittee on Banking and Currency explained ffir~ .prpj .;.';'.."
vision as follows: .. ... ~ .;.~

"Subsection (d) authcr-izes the use by guaranteeing·
agencies, for purposes of this section, of any funds' , . ":S'?
appropriated or allocated, or otherwise available. ;. :'i·'jf~'.,10
to them for national defense purposes. II (H. R. Rept. .",.. ,-.::::.'<~
No. Z759. Blst Cong.• Zd Sess. (1950).) ,..:c, ~':;":""'ii..

In our opinion, subsection 30l(d) acts <', permane~~~u;ii&::n1iii~<¥t,
any guaranteeing agency ~oJr_~llsfer.pr !:F"P.I:.C?'[t:am t£r;rd~'~~1.~bJ.ii,··itI"¥\l
to it for the purposes ofnational defense for USld'Ci1' tIfe5Pqr,pglfi:$\:/:\":4W'Y;
of section 301., Thus, under subsection':rCl'1Ic!).' 3;b\i...r-iii1te~rrJ;1~i"':'« ,';\,,\:,
agency may r.e~~ ~ef~lte,~.loa~,W!~_~ll.!.,.ll.:;.!?'p'Il~JJ,lccr,.!!"!?P!!"",,om;lafl'!1h"'~<i')j,., ,
for that purpose, so lQnglls.If.:.naSJOOl,ilalll~ds,apPl'oPt;late,$:!':;"':
for the purpcses of t.he national defense. as thl,i.t term/is:4sttiiJ!lii' ' '
the Defense Produchon Act. "" '. "

'- '.; - ..
You ask whether there is a conflict between subsection>j'O,l(d)",

and the proviso in subsection 7l7(a). In our opinion, there is"no
conflict l-atween these two subsections. As we nave stated', ,sub­
section JOl(d) permits a guaranteeing agency to repay !Iefault.ed·
loans with any' funds appropriated for national defense purpOs·es.
Fowever, subsection 30l(d) does not authorize guaranteeing agencies
t) enter into new loan guarantees. Under subsection 7·r7("j,.~

guarantee!.ng.a~encY_..may guary._nt~e neYOo:W§..!!L~..fjg~LY_E\~
only fo the extent,sp..e.<:;JflcalJY_p.:t:Q.."J:td..e!iin its3.E.P!:E.Pllitign act.
There is no conflict between these subsections because 7l7(a)
limits the authority to enter into new guarantees while 30l(d)
merely designates which funds may be used to repay a default.
should one oC'-:ur.
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With respect to your question concerning reprogramming of
lunds for loan guarantees without congressional approval. as .
indicated above. funds appropriated for national defense purpOses
can be reprogrammed. or transf.erred; to repay defaulted loans
without the approval of Congress. However. since actual annual
authority. rather than available funds. is necessar.Y in order to
guarantee new loans. a guaranteeing agency cannot use re,program'­
ming to enter into new loa.n guarantees without congressioaai ap­
Jroval•

. Although we have concluded that the proviso in subsection' 717(a)
limits the loan guarantee authority in section 301. we suggest that
the Committee consider whether it might be wise to a·mend sec­
\ion 301 itself to make this limit clear. We suggest that the fo~­

lowing language be added after the semicolon in s'ubsection 30lla):.
"Provided. That in any fiscal year. guaranteeing

agencles may·make such guarantees only to the extent
sp<:::ifically provided. in adv~.nce. in an appropriation
act. "

,,
.!

'..i
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.,
IMPLICATIONS OF
WAIVER IN S. 93i ".

\: ," ~ ~

You ask that we describe the implications ofth~ brbad waivt;i' ~r9pl
procurement laws granted in Siibsection 305(e) of S. 932 (96th Congress).',
That subsection pro'vides that purchases. commitmen~~·to.:,purcha,~e.ana .il
resales under 'section 305 of the Act "may b~t,made \vitliotit\I-,egar.lI to ,
the limitations of existing law. regarding th~"procurementof. goods,,~i;' .
services by the Federal Government. tl with certain specified except:ions.

We are unable to fully' reply to your request within the time limits
indicated in your letter. Evaluation of the impli::ations of this' waivt!r
would require careful analysis not only of S. 932 and.th~ entir.e Defense
Producti on Act. but also of every statute c.:>ntaining any limitution on
Federal procurement.' .

The waiver in subsection 305 (c) applies on its face to all laws re­
garding t':le procurement of goods or services by the Federal Govern­
ment. The debate in the House indicates that the provision was meant
to apply only to procurement laws and was not meant to waive laws
relating to labor protection. small business set-asides, or the environ­
ment. See 125 Congo Rec. H515>-!fl (daily ed.• June 26. 1979). How­
ever. tneTanguage of the waiver is so broad that it can be interpreted
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as applying, 'lor examr.~;.= to such labor protection statutes as th~,Walsh­
Healey Act, 4i U.S.C. §§ 35-45, to the Small Business Act, 15 U.S.C.
§§ 631 et seq, as amended by Public Laws 95-89 and 95-507, and to
the CleanAlr Act, 42 U.S.C. § l857h-4, as well as to the ,'!!.ederal
Property and Administrat:ve Services Act, 41 U.S. C. §§ 251-60,apd
the Armed Servicc5 Procurement Act, 10 U.S.C. §§ 2301-14. If it
is ii", intent of the Committee that the waiver be limited to specific
procUI'l'ment laws. we suggest that the language be modified as
follows:

"h11'chases. commitments to purchase. and resales
.luder c~bse"tion (b) may be made without regard to the
limitations on the procuremert of goods or s'.~vices by
the Felleral Government contained in the Armed Services
Procurement Act, as amended, (10 U.S. C. ~§ 2301-23i4l,
the Federal Property and Administrative Services Act, as
amended. (41 U.:3.C. §§ 251-260), and section 3709 oftbe
Revised Statutes (41 U.S. C. § 5), except * * *. If -

Sincerely yours,

Comptrollei' General
of the United States
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