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Genel"al Counsel ... P8ul G. Del"nhling

PSt\D questions concerning National Aeronautics and Space p.dminis­
tration funding practices'" B-164912-0.M.

Messrs. Joe Johnson and .P:aul F'rancis of your staff have asked for (}::.tr
views on two N&tiOllal Aeronautics and &pace Administration (N ,;;;$,;' ) funding
procedures as set outbelo\V. .

The initial queatioo relates to the e:xwnt NASA may be perl!'.itted to use
interchangeably the three separate a.ppropriations it receives. N,\S\ author­
izations and appropriatioas faU UDder the broad headings of Research and
Development. Construction of Facilities, .and Research and Program Manage­
ment. See, Department of Housing and Urban Developm@t-Independent
!'gencies Appropriation Act, 1977. Pub. L. No. 94-378. 90 Stat. 1101-1102.
and the National Aeronautics aud Space Adn1.irtistration Authorization Act
of 1977, Pub. L. No. 9.-307, 577-78. *1 '

It was said that in at least One instance NASA bas funded a single project
with two different appropriations.. For example,. fire protection services nt
most NA SA facilities are funded from the Research and Program 1\1anagement
(R&P1:j) appropriatioo.. However, fire protection services at one N:~Si' in­
stallation are funded from the Research and Development (R& D) appropriation.
Inasmuch as NAS<,-" IS explanation for this practice has not yet been solicited
(per agreeD'lent with your staff).. and there is no iadicatiQ'l or whether sir.~i­

lar practices have been followed with respect to other line items. we are
unable to provide criteria by which it ma.y be conclusively determined wbether
any given project may 'be simultaneously funded from two separate appropri­
atioos. Nevertheless. n review of the autnorilling and appropriation l~gigla­

tion should provide a general legal fra...-nework for asseSising N iI,S t funding
practices.

The annllal N:"$/\ a.uthorization acts are stru.ctured in such a wa:,. as to
generally limit the use of appropri~tionsmade thereunder to the line-item

!!-/ The provigion8 of the 1978 l'US,t~ authorization and appropria.tion acts
are generally similar to the 1977 provisions discilssed herein. See
Puh. L. No. 95- (July 30, 1977}. 91 ,Stat. 312; Puh. L. No. 95-119
In'r'tc~hl"'T' 4~ 1'977). 91 stat. 1073.. 1080"-81.
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am or activity aJnoanta specified in the applicable authorization acts.
ver. the autborization acts do provide some fiexibiUty to transfer

• Crom ODe appropriatioa to another and to ttreprogramll funda within
IPpropria.t1cme

The term UreprogramingU customarily refers to the app1ieation or appro­
0Da within a particular account to purposes. or in amounts. other than
juatifted in. the bwlget submissions C1I:' otherwise considered or indicated

es.local committees in connection with the enactment of appropriation
ttan. The appropriaticns committees or the Congress. and in sOlne
authorizing committees as well. have over the Yi!ar8 unposed require­
lor notice and/or approval of reprogram.iDgs. 'While these requirernents

not neceaaarily derive from .'tatute. section 4 of Pub. L. No. 94-3071*
~. 680. specifically provides:

"Notwithstanding any other provision of this Act... •

(1) no amount appropriated pursuant to this Act may
be used for~ program deleted by the Congress from
reque.ta sa Cl"iginally made to either the House Comit..
tee 011 Sde.Dee aad TeclU101ogy or the Senate Committee
on Aeronautical and Spat::eSeienees_!./

(..:) DO amount. appropriated purawm:t to this Act may
be used for aDY program iD excess of the amount actually
authorized for that particular program by seetions l(a)
aDd 1(c>. and

(3) DO am.Otmt appropriated pursuant to this Act may
be used for any program which baa not been presented
to or requested do either such committee•

.~es8 (A) a period d thirty day. hu passed after the receipt
bY the Speaker sf the HOU,se of RepreseDtatives and the Prest­

t cl the senate and each sueh committee of notice given by
e Administrator or his designee containing a fun and com­

plete statement or the action. propoaed to be taken and the facts
~ circumstances relied upoo in support of such proposed
acUOIlIl' QI' (8) each such committee before: the expiratioo of

Secticc 4 of Pub. L. No" 95-76 (Jwy 30. 1970). supra. the 1978 NASi'.
"horizatioo act idectical except that tile name of the applicable Senate
Committee hu been changed to the llSenate COInnlittee 00 Commerce..
Science. Transportation. '1
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luch period bas transmitted to the Administrator written
not1ee to the effect that such committee has no objection to
the proposed actiQD.. tt

Theae statutory l"eprograming procedures are of course. legally bind­
.. and NASA approprtatiooe are not available for expenditure in a manner
fjec:as1swnt with section 4.. Tne only express transfer and reprograming
IDthOrities cOfttained in the Act apply apeeifieally to the use of R&D or R&.PM
IIads for cGDStractioa purposes; variation in "COI'18truction 0( FaeilitiesH

.oants: aDd transfer Of R&D or R&PM funds to the "ConstrllCtion of Fscil­
itt.'" appropriation. See Pub. L. No. 94-307. sectioas 1(g). 2. and 3.
'OStat. 619.

The appropriations for "Construction or FaeUities 'l provide the funds
required tor the cQI'lstrueUOI'1 of buildings. laboratories. launch and test
,.dUties. or alterations or additians to these facilities. necessary to carry
OUt the experimeataticm. research. aDd development tor NASA's programs.
I. Pub. L. No. 94-378_ 90 stat. 1102. In fiscal year 1961 aDd previous
years tbis category was called HCon.ttructioo and E uipment. If This has now
..cballged to "ConstruetiOD of Faeil1ties. tT The change reflects the deci­
tton by NASA to tUDd from. the R&D appropriation those items of equipment
flMcb are WlCClIUleeted with construction. eveD though they may exceed
fiIO.OOO ill eoat. Items of equipment associated with construction. regard­
... of the coat, CClftUnu.ed to be funded from. the "Construction or FacilitiesI'
~iatiQD.. S. Rep.. No. 475, 81th Cong., 1st Seas. 66 (leo!). on the
~882 NASA authorization act. Pub. L. No. 87-98 (July 21. 1961), 75 Stat.
216.

," e are aware d no provision in either the &atharizatiOD or the appropri­
"llIl act wblch could be coostrued to permit NASA to trarasfer ''Coastruction''
~ to aDOtber &ppJ"Oprtatioo or to expend them for a purpose falling within
'P purview of either the R&D or the R&PM appropriatiQrl. Section 2 of Puh.
>.~No. 94-307 does. however. provide limited reprograming authority

,,*ereby the NASA Administrator may at his discretion. increase by as much
< ~;1(J percent MY ''C onlJtrUetion of F acUities fl line-item project amounts
<~~CrizedUDder subsections l(b)(l)·1(b)(J.7} of Pub. L. No. 94-307 so.long
~tbe total cost of aU specified construction projects does not exceed the.,tat or the amClmts authorized for "ConstruCUOIl of Facilities. It Section 2'-0 provides tbat ar.nounta authorized for the construction ril fa.cilities
i~1ed 1D subsections 1(b)(j,}-1(b){l7).may be increased by up to 25 per­
cent if the Pdm.inistrator or Ms designee first reports the circumstances
Of the increase to the requisite House and Senate committee.

Tbis limited authority to reprogram expenditures wtth.in the "Construc­
tioa of Fl\cUitiea l1 appropriation may not be construed as authority to transfer
"COl18truction" funds to one of the other two NASA appropriations.

- 3 -



j>Sf!CtiOll 1(0) or Pub. L. No. 94-307. 90 Stat. 618. authorizes the use
:R&D approprtatlOll for (1) items el a capital nature. except land ac­

tim. which may be required for the performanee for research and
lopmeDt cGlltracts. and (2) purcbasfe or cCI18t1'ueUoa of additional

b faeilltiea tmder grants to 1lOIl-prcfit institutions of hlgher Edu­
and nat-proUt organln.1iooa whose primary ptU1)OSe is the cOl'Jduct

eatille r •••arch.. Wben the eatimated cost at aay major facility"
collateral equipment" ezeeeda $~·50.000. secticm l(d) requires

be NASA AdmJ.ai8'trator notify the Committee Q11 Science aDd Tech­
of the HOGse of Repreeeatat1vea and the Committee on AerODaUtieal

e SCie.ncea of the Senate (the new Committee on Commerce.. Sci­
aIkI TraDllpOl'tatioa) of the nature. locaUem. and estimated. coat ()f

faeWty.

commentml on the nearly identical nreprogrammctf proviaioc e(lO-
d ill the NatiGDal Aeronautics aDd Space Admtaietntion Authorization

r1tIeal yeer 1963" Pub. L. No. 81..584. secttQB 1(c). 76 stat.. 382.
dill B-151151. Jane 10. 1983. that the 01211 statutory restrIctI_ on

r'OV181011'. repropoam1ng authority is that the facUities CGlDStructed
:>860 fund. "must be required for the performance 01 reseal"Ch and
lopment contracts. U However. it must be noted that this authority to
Jl.D fwld8 for what might generally be caosidned to include construe'"
purposes doe.aot cautitute a transfer « funds from R&D to ltCOll:"
tloo Of FaciUUu. tt It merely makes :R&D funds available for certain
related cautruetion purposes..

SectlCllll 1(,) d Pab. L. No. 94-301. 90 Stat.. 679. provides that minor
CQDstructiQD up to $25. 000 per projitct and facility rebabilitaUOl18 and

cali_a tip to $50,000 per project may be performed aDder the R&D
the RUM appropriatlClDa. AlSo, either type 01 project up to an esU­
d coat ot $.;e50. 000 could be accomplished from R&D funds to satisfy

oreseen programmatic Deeds. n Althougb expeDC1itures made pu.1"suant
ec:t:LCm. l(a) may be for work which is very similar to the work author­
WIder the "Caaatl'uetion" appropriatiOD. aect10ft 1(g)' t. not authority

NASA to tnrlafer R&D aDd R&PM twld.s to the ·'COD.Itr\let1on" appropri ...
As in the case of section 1(d), discussed above. this aQthorit)' merely

•• R&D and .&PM fUDd. ava1lable for certain canstnetton purposes
h WCliWd otberw1se haye to be faded by the '~ODStruetiCl1 of Facilities"

oa.. This does DOt mean that NASA can make expenditures for
41 \lIiDa R&D or ft.PM funda which lroperly shOUld have been pro'"

imder the nC0D.8tJoueUon Facilities appropriation by giving the
uunforeaeen prosrammatie needu

U WlI"'euOllable eonstructioo. An
Ufjled U:pelmlitu'e for construction from these flmd. wauld amow:at

u u.aaatbol't%ed tran8f'er..

Section S I)f hb. L. No.. 94-307 expresaly autb.orlzes the transfer or
>vae...t'lialf c:t 1 percent 01 R&D approprlatioo8 to the tiCoostruction or Facil-

appropriaU~ available transfer in



·~:IaJllCe with the reprograrning requirements of that section.. Other
.~tiQl.1 3. we find no authority for reprograming or transfer of funds
either the R&D or the R&.PM appropriation..

R&PM authorization (section l{c) of Pub. L. No. 94... 301) provides
civil serviee employees needed to perform in·house research,

~emjpl')gy and test activities; aDd to plan. manage, and support the RtT.D
am.8; and (~) the other elements or operational capability or the !abo­

facUities such. as utilities; logistics support, maintenance,
lfggeJ:~~l()ftof facilities; and tecbnieal and administrative support. H. R.

162"166 (1976>'. lists and defines five functional cate..
composing the 1977 B&PM budget estimate.. Urtder the functional

t.al~V for uMaintenance and Related Services. tt custodial serviees are
...~ to include I1janitorial... laW'ldry. guard and security. fire protection,
gfuae handling servic•• It 1<1. at 165. (Emphasis added.. ) Accoroliigly,

that fire protection services for all NASA installa.tions must be
the R&:PM appropriation. We know or no authority which would

interchangeable expenditure of R&D and R&PM funds for this
However, we cannot definitively speak to this issue without

views.

QU~!fJtjLOD is whether NASB:. may" in lieu of deposit to mis­
/<~~Uanec)UJi ~''''''~Jt.D.. re,.Uiin payments from foreign countries for use of

During the Senate appropriatiOM hearings for fiscal
1978. :NASA responded to this question by stating that it retained

p~nnen1~ to offset Landsat coats Ilua.der reimbursable authority con ...
the National Aeronau.tics and Space Act. 1f NASA officials have

r":rnally advised us that the specific authority to which they referred
<}. i. in section 203(c)(5) or the National Aeronautics and Space

or 1958, as amended. 42 U. S.C. A. § 2473(c}(5)•..
Subsection 203{c)(5) provides in part that NASA is authorized--

fl. * * to enter into and perform such contracts, leases.
cooperative agreements. or other transactions as may be
necessary in the conduct or its Vlork and on such terms as
it may deem appropriate with any agency or instrumentality
of the United States or with any State... Territory. or pas- .
session, O!" with any political subdivisioo thereof.. or with
any persQQ, firm association. corporatiOflt, or educatioos1
institution. * * *It

addition. subsection 203(c)(6) authorbes NP.SA,--

lito use. with their consent.. the services, equipment.. per­
sonnel" and facilities of. Federal and other agencies with or



without reimbursement. and on a similar basis to cooperate
with other public aDd private agencies and instrumentalities
in the use of services. equipment. and facilities. Each. de­
partment and agency of the F edeal Government shall coop­
erate fully with the Administratiz in milking its services..
equipment. personnel. and facilities available to the Admin­
istraUCI'1. and any such department or agency is authorized.
nohri:tbst&l'lC:l1Dl any other provision of laW/1 to transfer to or
to recetve from the Administration" without reimbursement.
aerooautieal and apa.ce vehicles. and supplies and equiRment
other thaD administrative supplies or equipment * * *. t

III B-168707-0.M.... AU~st 13.. 1973.. we COIlCluded that these provisions
QO.tltit1ute Ifamp!, authority t to enter> into cooperative agreements with foreign
ftit1es to perlQl'm laxmehing and related senices. In B-168707-0. M••

11. 1970.. we held that reimbursements received pursuant to cooperative
~e.em,eI11ta entered into under this provision could be credited to the appro­
!tatlan involved. Accordinily. it is our view that tbe reimbursements re­

"..."'• ..:u from Landsat properly may be credited to the appropriations from
the fuads were expended.


