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H.Rk. 12171, the proposed "Federal Accountirg and
Audit’ing Act of 1978" would establish a new mechaniss for the
appointment of frcure Comptrcllers Genfral and their deputies,
provide GAO witi additional authority :o0 audit "unvouchered®
erpenditures, and strengthen GAO's power to enforce its rights
c. access to rerords. The Comptroller CGeneral would te selected
by the President for Senate confirmation frcm a list subamitted
by a Ccmmission corposed of congressional officials. Deputy
Comptrcllers General wculd be appointed by the Ccaptrcller
General. Th= congiessional involvement in ttkis selection process
would assure that future Comptrollers General will have the
support of the Congress in exercising their respcnsibilities.
The mechanism for appointment of the Deputy Comptrcller General
is desirable for good management. Under the fprovision for
additicnal audit authority, GAO woulé be authorized to make the
necessary examinations to determine waether expenditures were
actually made for authorized purposes. The till grovides for
protection of confidentiality ard strikes the frcper balance
between accourtability and discretion. The till would permit the
Coaptroller General to institute legal acticn when he is denied
access to records within 20 days of receipt of a formal request
for access. This provisior does not expand GAC's rights of
access but fprovides more speedy enforcement. (ETH)
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Mr. Chairman and Members of the Subcommittee:

Again, Mr. Chairman, I yant to express my appreciation
to you for your introduction of H.R. 12171. As with the
other legislation discussed this morning, H.R. 12196, wve
strongly support this bill's provisions and hope ﬁhat it will
be given prompt and favorable consideration by the Congress.

B.R. 12171, the proposed "Federal Accounting and Auditing
net of 1978," has three major objectives.

The first objective is the establishment of a n~w mech-
anism for the appc¢intment of future Comptrollers General and
their Deputies. The bill provides for a Commission made up
of the congressional leadership and the chairmen and ranking
minority membe-s of the House Government Operations and Senate
Governmental Affairs Committees. Th: Commission, after con-
sultation with the President, would submit to him the names
of not less that three potential nominees for the Office of
Comptroller Gereral. The President would select one of
these names in making a nomination for Senate confirmation,
or he could request the submission of additional names. The
bill also provides that future Deputy Comptrollers General
be appointed by the Comptroller General and serve at his
pleasure,

Mr. Chairman, I can personally attest that having had
the support of the Congress has proven to be of immense

importance to the General Accounting Office.

-2 -



The Comptroller General, in order to effectively dis-
charge his responsibilities, must enjoy a special relation-
sh’p with the Congress. For this reason, we believe it
is entirely appropriate that congressional officials of
both Houses be given a formal role in the selection of the
Comptroller General. With the degree uf congressional
involvement in the Comptroller General selection process
proposed by H.R. 12171, we believe the necessary steps
will have been taken to asssure that future comptrollers
General will continne to ha&e the support of the Congress
in the execution of their oversight and review responsihbil-

ities,

Thus, I am particularly pleased to be able to appear
in support of H.R. 12171. The bill, in modifying the
appointment mechanism for future Comptrollers General,
takes a significant step to foster a close and harmonious
working relationship between the Congress and the Coqp-
troller General.

This sectién of the bill also provides for appoint-
ment of the Deputy Comptroller General by the Comptroller
General, to serve at the pleasure of the Comptroller
General. This simply makes good management sense. The

Deputy, being the second ranking official of the G20, must



have continuously a close and compatible working reiationship
with the Comptroller General. That objective can he assured
by vesting the aprcintmen! and removal power in the Comptroller.

The bill further prcvides GAO with additional author-
ity to audit expenditures authorized by law to be accounted
for solely on the approval or certificate of the Praisident or
other officiats. These are the s>-called "unvouchergd“ or
confidential funds provided to a number of Federal agencies.
We would be authorized to examine recocds and other informa-
tion necessary to determine, and advise tiae cognizant con-
gressional committees, whethe: such expenditures were actu-
ally made for authorized purposes.

We believe it is impcrtant that the Congress have the
means, as provided in this bill, for assuring that funds it
makes available for use on a confidential basis are in fact
used for authorized purposes. The bill would not grant us the
authority to take exception to payments iade pursuant to such
certifications and it protects the essential confidentialiiy
of any underlying information involved by limiting d;sclosure
to certain comﬁittees of the Congress. We think the bill
strikes the proper balance between the need for accountabil-
ity on the part of those who administer unvouchered accounts
and the preservation of discretion on the part of these same

individuals with regard to their use of unvouchered funds.



Parenthetically,; [ would also like to point out, Mr.
Chairman, that the approach of section 2 is similar to one
of the Government Operations Committee's own amendments to
H.R. 11003, a bill that clarifies the authority for appoint-
ment of White House personnel. Specifically, this Committee
recommended, and the House adopted, on April 13, 1978, a pro-
vision that aliows GAO to look at Presidential and Vice
Presidential official entertainment expenses, and staff travel
expenses, for the purpose of verifying that the expenditures
were properly within the authorized categories.

I might also add that this bill represents a "compromise”
with respect to the treatment of unvouchered expenditures
pioposed in other legislation nefore this Committee. H.R.
12171 does not go as far as another 1ill, H.R. 7133 which,
if enacted, would subject the authority to make unvouchered
expenditures to close congressional scrutiny, including a
report of the items or services obtained with the moneys;
as well as an audit of the account by the Comptroller General.

.H.R. 12171 also strengthens GAO's power to enforce its
legal rights of access to records of Federal departments and
establishments and of non-Federal persons and organizations-—--
including contractors, subcontractors, grantees, and other
recipients of Federal assistance.

With regard to access to records of Federal agencies,

the bill would permit the Comptroller General to institute



an action in a U.S. District Court against any Federal depart-
ment or agency which fails to grant us access to its records
within 20 calendar days from receipt of a formal request for
access.

With regard to non-Federal antities, the bill would also
permit us to 1issue, and seek judicial enforcement of, subpoenas
for the production of records where we have access rights.

I wsuld like to emphasize, Mr. Chairman, that the en-
forcement provisions of H.R. 12171 do not expand GAO's exist-
ing rights of access concerning either Federal agencies or
non-Federal entities. Our existing access rights generally
afford us an adequate legal basis for the accomplishment of
our work. The need is for a reasonably speedy means to force
those with whom we deal to comply with their statutury and
contractual obligations.

We have included for the record an attachment which pro-
vides an overview of the types of access problems we encounter
and how the judi-ial remedies proposed in H.R. 12171 should
help very substantiallv. I would like to summarize briefly
the points made 1in this attachment.

At the Federal agency level, we do encounter access prob-
lems which are never resolved. Much more frequently, however,
compromises are eventually reached -- often after long and
arduous negotiations -- through which we get some form of

limited access. Federal agencies resist granting us access



vor a variety of reasons. Sometimes the agencies raise sub-
stantial legal issues or have other very real concerns.
Unfortunately, agencies also engage in mere delaying tactics
based on vague concerns or, perhaps, on nothing more than
indifference or intransigence. I am particularly concerned
hefe with official guidelines issued by some agencies which
tend to foster a neyative approach to GAO's access needs.
Whatever the reasons underlying an agercy's resistance
or the ultimate result, the crucial fact is that we now lack
the legal means of dealing with access problems gquickly and
definitively. We anticipate that the very existence of a
judicial remedy would have enough deterrent effect to p«€-
vent many of the access problems we now face from arising.
Even where the agencies have genuine concerns, the mere
existence of the enforcement remedy should prove useful.
We are sensitive to the need to protect the confidentiality
of certain information, such as law enforcemert files, and
we would continue to seek reasonable accomodations with the
agencies, The greatest benefits of the enforcement_remedy
here would be to put us on an equal footing with ﬁhe agencies
for purposes of negotiation and to speed up the process. of
course, we would not hesitate to invoke our enforcement remedy
in those probably rare instances where legal or other issues

simply cannot be resolved satisfactorily by negotiation.



Our experience in pursuing access from non-Federal
sources is generally similar to our experiences at the Fed-
eral level. I'ere again, we expect that the existence of
subpoena power would be most beneficial as a deterrent to
the access problems and delays which now occur. As explained
in detail in the attachment, this has certainly been the case
with our existing subpoena power under the Energy Policy and
Conservation Act.

Providing the Comptroller General with subpoena power
to enforce his right to access to records is consistent with
a bill that you have co-sponsored, H.R. 12053, that estab-
lishes an Office of Inspector General in each executive
department. Section 5 of that bill authorizes each depart-
mental inspactor general to subpoena those documents he
deems necessary to effectively carry out hic duties.
Frrthermore, at least two Federal agencies, the Departments
of Enorgy and Health, Education, and Welfare, have an Office
of Inspector General with subpoena power. (See 42 U.S.7.
7138, and 42 U.S.C. 3525.) The similarity between the
duties proposed to be assigned or already assigned to the
group of Inspectors General and those assigned to the Comp-
troller General suggests that each should be yiven egually
effective tools to carry out his respective responsibilities.

More than 50 departments and agencies of the executive branch



have been granted subpoena authority in the performance of
their responsibilities.

Mr. Chairman, this completes my prepared statement on
H.R. 12171. We would be pleased to answer any questions at

this time.



SUBMISSION FOR THE RECORD
DETAILED ANALYSIS OF H.R. 12171

Unvouchered Expenditures

Section 2 of H.R. 12171 amends section 117 of the
Accounting and Auditing Act of 1950, 31 U.S.C. §67, to provide
that the Comptroller General shall be furnished such informa-
tion and such access to all necessary books, documents, records,
ai'd papers as he may request relating to expenditures made
solely on the approval, auéhorization, or certificate of the
President or an official of a department or establishmeat, in
order to determine whether the expenditure was, in fact,
made and whether it was applied for an authorized purpose.

This authority would be granted the Comptroller General not-
withstanding any other provision of law enacted before or after
passage of the bill except a subsequent enactment which specifically
repeals or modifies the provisions of this bill.

Generally, GAO's audit authority extends to the expendi-
tures of the various departments and establishments. There are,
however, exceptions provided by law, including a fairly sub-
stantial number of "unvouchered" or confidential funds which
are accounted for solely by the President or head of the
department or establishment involved. For example, the expense
allowance of the President need not be accounted for (3 U.S.C.

§102). Also, annual appropriationc for the expenses of the



White House Office, for matters such as Off{icial Entertainment,
Special Projects, and Overating Expenses of the Executive Mansion
are to b. acccunted for solely on the President's certificate.
(See, for example, thz Treasury, Postal Service, and General
Government Appropriation Act, 1978, Pub. L. No. 95-81, 91 Stat.
341 at 344.) Annual appropriation acts for the military estab-
lishment make funds available for emergency or extraordinary
expenses to be expended on approval or authority of the appli-
cable Secretary, and make the Secretary's determination final

and conclusive on the accounti ; officers of the Governmert.

(See also 10 U.S.C. §7202 and 31 U.S.C. §108.) Annual appro-
priations for the Federal Bureau of Investigation and the
Immigration and Naturalization Service include funds to meet
unforeseen emergencies of a cornfidential character to be expended
under the direction of the Attorney General and accounted for
solely on his certificate. (See, for example, Pub. L. No. 90-470,
approved August 9, 1968, 82 Stat. 673 at 674 and 675.)

The President ard the Secretary of State (or other offi-
cials) have similar authority when conducting foreign affairs.
(Sez, for exampie, 22 U.S.C. §2364(c) involving the President's
special authority in foreign affairs; 22 U.S.C. §§2396 and
2384(d)(7) involving certain expenses of a confidential nature;
22 U.S.C. §2514(d)(7) involving unforeseen emergencies and

contingencies arising in the Peace Corps.)



Significant amounts are authorized to be expended solely
on the certificate of the President and the heads of depart-
ments and agencies (or their designees). A recent study by
the Congressional Research Service identifiied approximately
$23.5 million appropriated in fiscal year 1977 for such funds,
not including funds of the Central Inéelligence Agency and
other intelligence operations. The CIA, however, probably
makes the greatest use of these funds. See 50 U.S.C. §403j(b).

Section 2 provides that the Comptroller General deter-
mine for what purposzs these fuﬁds were actuilly expended and
whether the expenditures are authorized by law. It also con-
tains provisions designed to safeguard information obtained
by GAO in its audits of such expenditures. All officers and
employees of GAO would be prohibited from disclosing the find-
ings of the audits, and info.mation concerning the expenditures,
except to other GAO personnel or 0 congressional committees
having legislative or oversight responsibilities over the sub-
ject matter of the expenditures.

Enforcement of Access to Records

One of the principal needs of GAO is a means for enforcing
the Comptroller General's existing rights of access to inf rma-
tion in the possession of the executive branch. Section 3 of
H.R. 12171 would authorize the Comptroller General to institute

judicial enforcement actions to compel procduction of documents



in cases where an executive department or establishment fails
to comply with a request for information, books, documents,
papers, or records within 20 déys follow:ng a formal demand.
This section would also authorize us to issue and enforce
subpoenas to obtain records from non-Federal entities to which
we now have a legal right of access.

This section would not expand GAO's statutory authority
relating to access to records of Federal agencies, contractors,
and recipients of Federal assistance. It merely establishes
judicial remedies for obtaining the records to which GAO
is legally entitled. GAO would be represented by its own
attorneys in judicial enforcement actions.

One of the most important duties of GAO is to make inde-
pendent audits of agency operations and prograns and to report
tc the Congress on the manner in which Federal departments and
agencies carry out their responsibilities. The Congress, in
establishing GAO, recognized that the Office would need to have
complete access to the records of the Federal agencies.

The more important factors underlying the law, tbe intent
of the Congress, and the GAO's policy of irsisting on generally
unrestricted access to pertinent records of agencies in making
audits 4re:

1. An adequate, independent, and objective examination

contemplates obtaining a comprehensive understanding

of all important factors underlying the decisions



and actions of the agency manacement relating to the
subject of GAO examinations.

2. Enlightened management direction and execution of a
program necessarily must consider the opinions, con-
clusions, and recommendations of persons directly
engaged in programs that are an essential and inte-
gral part of operations. Similarly, knowledge of
this type is just as essential to us in making an
independent review and evaluation as it is to manage-
ment in making basic decisions.

3. Agency in“*ernal audits and other evaluative studies
are absolutely necessary. They are important tools
by which management can keep informed of how large
and complex activities are being carried out. Xnow-
ledge of the effectiveness of corrective action is
essential to GAO in the performance of its responsi-
bi.ities.

4. Availability of internal audit and other evaluative
documents to GAO enables us to concentrate a greater
part of our efforts in determining whether action has
been'promptly and properly taken by agency officials
to correct identified weaknesses, and helps eliminate
duplication and overlapping in audit efforts.

GAO cannot be fully effective if its access to records,

information, and documents pertaining to the subject matter
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of an audit or review is limited. Thé intent of the various
laws assigning authority and rasponsibility to the-GAO is

clear on this point. The right of generally unrestricted access
to records is based .10t only on laws enacted by the Congress
but is a necessary adjunct to the duties and regsponsibilities
of the Comptroller General.

Obviously the Attorney General, who may represent the
defendant i; actions brought by GAO against an executive
department or agency under this section, cannot also represent
GAO. The GAO, in seeking access and disclosure in order to
fulfill its legislative responsibilities, must be independent
of the Justice Department. Thus, this section permits the
Comptroller General to be represented by attorneys of his
own selection in any action brought under it.

Second, section 3 would permit the Comptroller General
to subpoena records and information from those non-Federal
persons and organizations to which the Comptroller General has
a right of access by law or agreement. Included within the
scope of this provision would be contractors or subcontractors
having negotiated Government contracts and various other non-
Federal persons or organizations, most of which have received
Federal grants or other financial assistance. This subpoena
authority would be used only in those situations where it
becomes difficult or impossible otherwise to obtain necessary

information from those doing business with the Government.



We anticipate that the mere existence of subpoen2 authority
will be useful.
The procurement statutes require negotiated Government
contracts in excess oZ $10,000 to contain a clause by which
the contractor agrees to allow the Comptroller General access
to "ény books, documents, papers, and records of the contractor,
that directly pertain to, and involve transactions relating to
the contract or subcontract." In addition, the Comptroller Gen-
eral has access by law or agreement to the records of a number
of recipients of Federal grants or other financial assistance.
We have identified more than 50 departments and agencies,
representing close to 100 separate programs of the Federal
Government, with authority to subpoena records. A listing of
these agencies and a citation to their subpoena power is
attached. On the other hand, subpoena authority has been
granted to GAO in only the following areas:
~-verification examinations of energy information (42
U.S.C. §6382),
--monitoring and evaluating all Department of Energy func-
tions (Eub.*L. No. 95-91, §207; Pub. L. No. 93;275,
§12), and
--audits of Social Security Act programs (Pub. L. No.
95-142, §6).
For the reasons stated above, we believe that enactment of the
additional subpoena power proposed here could facilitate GAO's

-7 -



work in many other areas.

Significant delays and other possible complications could
be avoided by permitting the Comptroller General to use attor-
neys of his own selection to enforce subpoenas under the pro-
vision here proposed, instead of being required to refer the
matter to the Departrent of Justice. This authority was spe-
cifically included in two of the existing GaO subpoena provi-
sions cited above. Litigaqing authority has also been granted,
in various contexts, to a number of other independent agencies.

Appointment of the Comptroller General
and the Deputy Comptroller General

Section 302 of the Budget and Accounting Act, 1921, as
amended, now provides for the appointment of the Comptroller
General and Peputy Comptroller General by the President, with
the advice and consent of the Senate. Section 303 provides
l15-year terms for both officials and limits the grounis for
their removal from office.

Section 4 of H.R. 12171 would amend these provisions by (1)
establishing a new procedure relating to the appointment of
the Comptroller -General, and (2) providing that the Deputy
Comptroller General be aprointed by, and sérve at the pleasure
of, the Comptroller. The amendments would not apply to the

incumbent Comptroller and Deputy.



The bill protvides that a Commission made up of key
congressional officials develop, in consultation with the
President, a list of not less than three potential nominees
to be submitted to the President. The Commission would con-
sist of:

~-the Speaker of the House of Representatives and

the President pro tempore of the Senate,

--the majority and minority leaders of the House

of Representatives and the Senate, and

-—the Chairmen and the ranking minority membe. s of

the House Committee on Government Operations and
the Senate Committee on Governmental Affairs.

The existing provision of law for appointment of the
Comptroller General by the President, with the advice anéd
consent of the Senate, would be retained. However, in making
a nomination, the President would be required %o select one
of the names submitted to him by the Commission. If the
President was not satisfied with any of the names initially
submitted, he could request the Commission to submit additional

Lames.



OVERVIEW OF ACCESS TO RECORDS EXPERIENCE

On a number of cccasions over the years we have
encountered outright refusals by Federal agencies to honor
our statutory access rights. Several fairly recent examples
sefve to illustiate this problem.

In a multi-agency review of the Government's role in
East-West trade, which began in 1974 and culminated in a 1976
report to the Congress (ID-76-13A, February, 1976), we were
unable to resolve certain access problems or to establish
uniform access guidelines. Access guidelines, promulgated
by the White House Counsel's office and the President's Com-
mittee on East-West Trade Policy, were that:

l. Each agency decides the question of GAO access to

its records.

2. GAO could not have information on subjects for
which discussions had not been finalired or sub-
jects still under discussion with other countries.

3. Certain "sensitive" data would noﬁ be made avail-
able.

As a result, we faced differing agency guidelines, arbitrary
and subjective judgments on which subjects were pending or
still under negotiation, and varicus definitions of "sensi-

tive" data.



On October 10, 1974, we sent a letter to the White House
Counsel reguesting reconsideration of the above access guide-
lines. Our letter also requegted reconsideration of determin-
ations to deny us access to certain records of the Council on
International Economic Policy and the National Secdrity
Counéil. We nevér recei&ed a response.

On several recent occasions we have been denied access
to records of military departments on sweeping and general
grounds, such as the records arn "internal working papers
that should not oe released to the GAO" or are not "official"
agency documents. In one recent instance (February 1978) the
Air Force refused to give us copies of certain briefing mater-
ials prepared by the Comptroller's office concerning projected
deficiencies in 1980 based on Mission Area Analyses completed
in December 1977. This denial was based on the fact that the
analyses were done in support of the fiscal year 1980 budget
which had not gone to Congréss, even though no cost or budget-
ary data were included in such analyses.

These are not merely ad hoc denials made by lower level
officials, but reflect formal agency policy guidelines which
can serve to engender a negative approach to GAO access. For
example, the Air Force recently promulgated, over our objec-
tions, a revised instruction on relations with GAO -- Air

Force Regulation 11-8 (10 February 1978). Paragraph 17 of
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this requlation acknowledges GAO's "statutory authority for
access to information and records necessary to carry out their
statutory responsibilities." However, the next paragraph

sets out a two-page listing of "special cases" involving cer-
tain types of "sensitive information which require special
procedures or denial of access."

Among other things, this paragraph describes the Inspec-
tors General as "confidential agents of the Secretary of the
Air Force and the Chief of Staff," whose reports, classified
or unclassified, must not be released tc GAO without the
Secretary's approval. Anocher provision of this paragraph
states:

"f, Internal Working Papers and
Informal Records. Internal woirxing
papers which do not represent the
official position of the Department
of the Air Force or the DOD need not
be released to GAO. Memoranda for the
record, briefing material, trip reports,
and transcripts of informal discussions
not representing official positions,
are considered internal working papers."

In a similar vein, the Secretary of the Navy's Instruc-
tion 5741.2F (24 May 1977;, concerning relationships-with
GAO, contains the following rather remarkable statement

"?7. Access to information. GAO
representatives are authorized access
to such information and records as
are necessary to permit them to carry
out their statutory duties and respon-

sibilities. However, a reguest for
unrestricted and uncensored access
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through raw files in the nature of a
'fishing' expedition would be considered _
an improper request, * *x %n
Of course, perQasive restrictions such as those guoted
above are patently inconsistent with GAO's statutory rights
of access. See, e.g., 31 U.S.C. §54.*/ Our problem is the
lack of a judicial forum through which to put them to rest.
In fact, we suspect that the mere enactment of a judicial
enforcement remedy would put to rest the m -« frivolous legal
challenges to our access authority. At the same time, we
recognize that serious legal issues may arise concerning the
scope of our access authority under particular statutory pro-
visions or factual circumstances, and we would not dispute
an agency's right to press them. Here resort to the courts
is the only means of fairly resolving such issues on the
merits, thereby breaking the impasses which now occasionally
result (with GAO necessarily on the losing end).
While additional examples of flat refusals to grant GAO

any access to certain classes of records could be listed, it

is fair to say that most problems eventually result in GAO's

*/ It is interesting to note that the "“colorful and nostalgic

T slogan 'no fishing expeditions'," apparently revived in
the Navy Instruction, haz been specifically rejected by
the courts as a basis for denying Federal agencies access
to the records of private parties. See United States v.
Morton Salt Co., 338 U.S. 632, 641-643 (1950); see gener-
ally, 1 Davis, Administrative Law Treatise, §3.06. We
consider it particularly curious that one Federal agency
would assert this tired excuse against another.,




gaining some sort of limited access, occasionally accompanied
by restrictions or conditions upon our use of theﬂgnformation.
As a practical maftez, these situations can be more trouble~
some than flat refusals due to the time and efforf consumed

in negot.iations and consequent delays in providing our reports
to £he Congress; Moreover, limited access may preclude us
from arriv{ng at unqualified factual analyses, conclusions,
and recommendations. -

Several illustrationSjof the many types of delay problems
we have encountered may also be useful. 1In February 1977 we
asked the Department of Agriculture for access to reports sub-
mitted by rice millers on the Prices they paid farmers for Lice,
This information was essential to our review of deficiency pay-
ments for the 1976 rice crop since it provided the basis for
establishing the support level on which Federal deficiency pay-
ments of $128 million were made to rice farmers. Agriculture
initially refused to provide us the information on thé ground
that it was obtained in confidence. There followed a lengthy
Process of negotiation featuring an exchange of correspondence
between the Comptroller General and the Secretary of Agricul-
ture and a later exchange between the general counsels of the
th agencies. Approximately one year after our original request,
Agriculture acknowledged our legal right to the information and

provided it to us in a limited form.



Lengthy delays in obtaining necessary information from
the military departments have occurred frequently.. For example,
in connection with a review of the Army's Fire Support Mission,
we requested, and were denied, a report evaluating the results
of an Army-Air Force test on the joint us2 cf attack helicop-
ters and other aircraft. Our efforts to obtain the report were
put off during the period January-April 1978 on the basis that
the report"had not been finalized and approved. However, in
March 1978 Army and Air Force officials testified before a sub-
committee of the Senate Armed Services Committee that, based
on the evaluation repor’, the test had achieved favorable
results. We understand that questions exist as to the adequacy
of the evaluation report and the information provided to the
subcommittee. We believe an analysis of the report by GAO could
have assisted the subcommittee if we had been granted access
to the data before the hearing.

In January 1977, Representative Eilberg, Chairman of the
Subcommittee on Immigration, Citzenship, and International
Law, House Judiciary Committee, requsted that.GAO review
investigative efforts by the Immigration and Naturalization
Service (INS) éoncerning alleged Nazi war Eriminals in the
United States. Our progress on this assignment was severely
harpered by problems and delays in getting access to needed
records. Shortly after we began our work in Janaury, we

were informed that in acordance with Department of Justice



regulations, we could not have access to alleged Nazi war
criminal files and cases until third-agency documents were
removed. Also, in accordance w.th Department regulations, we
conld not have access to cases recommended for or under legal
P :dings.

- After delays and negotiations spanning seven months
(during which time the Subcommittee Chairman was called upon
for assistance and Subcommittee hearings were held), arrange-
ments were made to afford GAO access. However, the CIA and
FBI furnished us summaries which they prepared, rather than
access to original information in investigative files. The
agencies' summaries did not contain personal identities or
intelligence sources or methods. Various other restrictions
were also imposed on our access. As result of these prob-
lems, our review was seriously delayed. Also, because of our
restricted access to the files, we cannot adequately assure
the Sﬁbcommittee and the Congress that our findings are complete.

dur experience in the INS assignment illustrates recur-
ring problems we have encountered in reviewing the activities
of law enforcement agencies, such as denial of acces§ to orig-
inal files, witﬁholding of information concerning investiga-
tive techniques, and restrictions upon our use of information
that is provided. We can appreciate the concerns of law enforce-

ment agencies in wishing to protect sensitive information.



However, the restrictions imposed on our access often conflict
with GAO's need to provide reliable and complete findings to
the Congress in ordgr that it may effectively carrg‘out its
oversight functions.

Perhaps the most frequent delay situations we encounter,
and the most difficult to deal with, are those in which it is
unclear whether a real access problem even exis*ts. We may
get no specific response to a request\for access within a
reasonable period of time. Follow-up inquiries may elicit
that the request is being processed through variocus channels
within the agency or there nay be vague allusions to "possible
problems® which are under consideration. Unlike situations
in which the agency at least articulates specific objections
or concerns, we have nothing to respond to here in terms of
attempting a resolution. In all probability the records will
be provided eventually; but in the meantime assignments have
been set back for unclear reasons or, perhaps, for no reason
other than indifference or foot-dragging.

We anticipate that the existence of a judicial enforcem: t
remedy would have a very substantial and beneficial impact on
each type of delay d&scussed above. The deterrent effect alone
should instill in agencies a greater sensitivity to the need
for prompt responses to our access requests, thereby generally

speeding up the process. It should also encourage agencies



to quickly focus upon and articulate any real problems which
do exist, so that they can at least be approached in a con-
structive manner. |

As discussed above, we recognize that agencies often
have sincere and legitimate concerns for the protection of
sensitive information. We have always respected these
concerns, and we have not hesitated to seek accommodations
which afford maximum protection to the agency's information
while assuring that our audit responsibilities are carried
out effectively. For example, while law enforcement agencies
are unwilling to reveal the ‘dentity of their informants to
us, such information is generally not necessary to our audit
work.

Enactment of the judicial enforcement remedy would not
change our fundamental approack in this regard. It would,
however, effect more subtle changes by placing us on an
equal footing with the agencies for purposes of negotiation.
While this will probably result in some differences from cur-
rent practice in the substance of access arrangements, we
anticipate that the most significant effect will be to-reduce
substantially thé time required for the negotiation process.

The previous discussion centers on our access exper iences
with Federal agencies and the anticipated effects of a judi-

cial enforcement remedy. Generally, this discussion applies



ac well to access problems involving non-Federal organiza-
tions, such as contractors and grantees, and to the proposed
subpoena authority which would proride the remedy here.

While cooperation 1s quite good as a general rule,
access problems do arise in the form of challenges to GAO's
l..gal authority, delays due to the informal resolution of
stated issues, and delays involving uncertain factors. One
possible difference in approach is that non-Federal organi-
zations tend to be less familiar with GAO's functions and
authorities. Issues are more likely to arise concerning the
basis and scope of our legal access rights, anl, in fact, our
access rights are more varied than at the Federal level. Also,
State laws and procedures may come into play.

As a result, we have occasionally encountered delays
caused merely by the need to provide organizations -- partic-
ularly yrantees -- with detailed statemenis of our authority.
For example, the grantee (or its attorneys) may be entirely
willing to cooperate, but may still insist on a formal state-
ment of authority for its own protection in releasing informa-
tion to us. Thus in a non-Federal context, the presence of
subpoena power on the statute books should be most useful as
a means of avoiding access delays at the outset, particularly
where the potential problem is lack of familiarity with GAO

rather than a desire to resist.
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At the risk of stating the obvious, our overriding inter-
est in dealing with non-Federal organizations (as it is, of
course, with Federal agencies) is to obtain the access neces-
sary to accomplish our functions as promptly as possible.
This can best be achieved by approaching such organizations
in a nonadvesary manner, but with the necessary legal reme-
dies to support our access authority and evidence our ability
to pursue access.

Our experience under title V of the Energy Policy and
Conservation Act, 42 U.S5.C. §§ 63821 et seq., illustrates the
success of this approach. Title V grants GAO subpoena auth-
ority in the conduct of verification examinations of energy
information. Since the statute was enacted in December 1975,
we have obtained company information under title V from 68
different energy coiipanies and conducted on-site audits of
certain books and records of 32 companies. All of this has
been accomplished without the need to issue a single subpoena.
Some companies have been defensive about our involvement and
sensitive about complying with our requests for information,
especially where we sought proprietary or compétitive data.
Nevertheless, voluntary compliance has enabled us to obtain
the necessary information to complete our reviews. We are
convinced that the existence of our title V subpoena author-

ity is, in large measure, responsible for these results.

- 11 -



Two title V reviews in particular illustrate the import-
ance of having subpoena powers. One involved a review of coal
operators' books and records supporting coal reserve estimates
on public lands. This review involved the top 20 leaseholiers
of Federal coal and required access to information which was
of a very confidential and proprietary nature. - Our requests
initially drew resistence from several of the companies. Offi-
cials of several companies acknowledged that the onlyv reason
they would give us the infogmation is because they knew that
through our enforcement powers we would, in all likelihood,
obtain it in the long run. 1In another instance, we requested
access to management and financial information regarding the
construction of the trans-Alaskan pipeline. Although Alyeska
-~ the service company representing several major petroleum
companies -- never acknowledged our rights under title V, they
did give us the information we requested. Again, it appears,
this was because of our enforcement powers and the company's
interest in avoiding a court battle.

We are confident that the same results could be obtained
if GAO is provided general subpoena power to enforce its exist-
ing access righ£$ by law or agreement to records of non-Federal
organizations.

Finally, it should be noted that GAO was also given sub-

poena power relating to social security programs by the Medicare-

- 12 -



Medicaid Antifraud and Abinse Amendments, 42 U.S.C. § 1320a-4.
While we have not developed much experience under this recently
enacted subpoena provision (October 25, 1977), we are aware of
one instance in which a State agency resisted our access prior
to its enactment but has now decided to comply voluntarily in

view of the subpoena authority.

- 13 =~



FEDERAL DEPARTMENTS, AGENCIES, OFFICES, COMMISSIONS,
AND INDUPENDENT ESTABLISHMENTS. WITH AUTHORITY TO
ISSUE AND SIGN SUBPOENAS

Agency/Activity B United. States Code

Agriculture (Department of)

Pesticides and environmental 7 U.S.C. §1364
pesticide control
Packers and stockyards . 7 U.,S.C. §222
Perishable agricuvltural 7 U.S.C, §49Sm
commodities
Tobaccer inspection 7 U.S.C, §511n
Seed inspection 7 U,S.C, §1603
Cotton research and promotion 7 U.5.C, §2115
Potato research and promotion 7 U.S.C, §2622
American Indian Policy Review 25 U.,S.C. §174 note
Commission
Civil Aeronautics Board ' 49 U.S.C., §1484
Civil Rights Commission 42 U.S.C, §§81975a,
19754 °
Civil Service Commission ,
Political activities of State 5 U.s.C. §1507
and local enmployees . :
nforcement of Voting Rights 42 U.,S.C. §1873g

Act of 1965



Agency/Activity . United States Code

Commerce (Department of)

Weather modification .'_ 15 U.S8.C. §330c¢
Flammability standards 3 15 U.s.c. §1193
Interstate land sales 15 U.S.C. §1714(c)
Shrimp fisheries log books 16 U.S.C. §1100b-5
'éort safety- 33 U.S.C. §1223
Shipping ' | 46 U.S.C. §1124
Commission on Security and 22 U.S.C. §3004

Cooperation in Europe

Consumer Products Safety

Commission
Hazardous substances 15 U.S.C. §1262 note
General 15 U.s.C. §2076
Council on Wage and Price . 12 U.s.C. §1904 note
Stability
Detention Review Board 50 U.s.C. §819

Energy (Department of)

General . Pub. L. ﬁo.-95-9l.
title VI, §645
Péwers of Secretary (formerly 15 U.s.C. §772
powers of Federal Energy
Administration)
Administration of Atomic Energy 42 U.S‘C.'55814
Act (formerly Energy Research (42 U.S5.C. §2201(c))

and Development Agency)

Consumer Products (formerly 42 U.S.C. §6299
Federal Energy Administration)

-2 -



Agency/Activity

Environmental T Jtection Agency
General
Noise Control Act

Equal Employment u, jortunity
Commission

Federal Communications Commission
Federal Home Loan Bank Board
Federal Maritime Commission

Federal Metal and Non-Metallic
Mine Safety Board

Federal Paperwork Commission

Fedcral Power Commission
Natural gas companie-
Water power

Federal Savings and Loan

Insurance Corporation

Federal Trade Commission
General o
Consumer products

Foreign Claims Settlement

Commission
" Foreign claims

war Claims Settlement

United States Code

33
42

42

47

12

46

30

44

15

16

12

15

42

22
50

U.s.C. §1369
U.5.C. §4915

U.S.C. §2000e-9

U.S.C. §409
U.S.C. §1464(d)(9)
U.S.C. S§1124

U.S.C. §729(i)

U.S.C. §3301 note

U.s.C. §717m
U.S.C. §825f

n.S.C. §1730a(h)

U.s.C. §§45., 49
U.S.C. §6302

U.s.C. §1623

U.S.C. (App.) §2001



Agency/Activity
General

Secretary of Department for which
Coast Guard is operating (inves-
tigations of safety and environ-
mental guality of ports. harbors,
and navigable waters)

Secretary of Department adminis-
tering Export Regulation Act

General Accounting Office

Department of Energy Organization
Act and Federal Energy Adminis-
tration Act of 1974 (upon the
adoption of a resolution by the
appropriate congressional com-
mittee)

Energy Policy and Conservation
Act
Medicare-Medicaid Antifraud and Abuse
Amendments
Health, Education and Welfare
(Department of)

Old-age survivors and disability
insurance benefits '
Housing and Urban Development
(Department of)

Interstate land sales

Discriminatory housing practices
4

Immigration and Naturalization Service
Immigration

Naturalization

Indian Claims Commission

1
!
|
United States Code

33 v.s.C.

50 U.S.C.

§1223

(App.) §2406

Pub. L. No. 95-91,

title II,
565. 574;

42 U.S5.C.

42 J.S.C,

42 U.s.c'

15 U.s.G.
42 U.s.C.

8 U.S.C.

8 U.SOCI:

25 U,s.C.

§207., 91 Stat.
15 U.s.C. §771

3§6382, 6384

1320A-1

§405(4d)

:

§1714
§3611

§1225
§1446(b)

§70q



Agency/Activity

Interior (Department of)
Coal mines

Public lands

Internal Revenne Service

Interstate Commerce Commission
Explosives transport
Common carriers
Motor vehicles

Joint Federal-State Land Use

Planning Commission for Alaska

Labor (Department of)
Workmen's compensation
Farm labor contractors
Fair labor standards
Longshoremen
Government contracts

Law Enforcement Assistance

Administration

!

National Commission on Electronic

Fund Transfers

National Credit Union Administration

" Examination of insured credit

unions

United States Code

30 U.s.C.

43 U.S.C.

26 U.S.C.
7603

18 U.s.C.
49 U.s.C.
49 U.Ss.C.

43 U.Ss.C.

§813
§102

§§7602-

§835
§§12, 46
§305(4d)

§1619(4)

S U.S5.C. §8126

7 U.S.C. §2046

29 U,s.C.
33 u.s.C.
41 U.S.C.

42 U.S.C.

12 U.S.C.

12 U.s.C.

§209
§927
§39

§3754

§2404(4d)

§1784



Agency/Activity

National Labor Relations Board
Determination of bargaining
units; investigations into
the fairness of elections;
and unfair labor practices
National Mediation Board
Mediating disputes between
carriers and their employees

Pension Benefit Guaranty Corporation

President
Enforcement of Defense Production
Act '
Railroad Retirement Boérd
Railroad unemployment insurance
claims
Securities and Exchange Commission
Security Exchange Act
~ Public utility holding companies

Investment companies

Small Business Administration
Assistance recipients

Investment company licensing

Tariff Commission

United States Code

29

45

29

45

<15

15
15

15
15

u.s.cC.

u.S.C.

U.s.cC.

u.s.c.

u.s.c.

UIS.C.
U.s.C.
u.s.C:

U.S.C.

U.S.C.

687b

§161

§157

§1303

(App.) §2155

§362

§78u
§79r
- §80a-41

§634
§§687a,

19 U.S.C. §1333



Agency/Activity United States Code

Technology Assessment Board 2 U.,S.C, §473

Transportation (Department of)

Safety standards | 15 U.S.C: §1401
Tolls in navigable waters ' 33 U,S.,C, §506
Pransportation Safety Board 49 U.S,C. §1903(b)

Treasury (Department of)

Marijuana investigations ' 21 U.S.C, §§198a,
198b, 198c
Enforcement of narcotics laws 31 v.,8.C, §1034
United States Railway Association 45 U.S.C, §713

war Prqduction Board

Audits of defense contractors _ 50 U.S.C, (App.) §643a
"Procurement and revair of naval 50 U.5.C, (App.) §1152(4
vessels '

| EXPIRED AUTHORITY

Agency/Activity United .States Code

Commission on Consumer Firance 15 U.S.C, §1601 note
Commission on Food Marketing 7 U.S.C, §1621 note
) [4
Commission on the Organization of the 22 U.,S.C., §2824
Government for the Conduct of Foreign’
Policy



Agency/Activity

Commission fo: the Review of Federal
and State Laws Relating to Wire-
tapping and Electronic Surveillance

Commission on the Review of the National
Policy toward Gambling

Pvblic Land Law Review Commission
Subversive Activities Control Boatq
Investigations on communist-

action-front groups or infil-
trated organizations*/

Transportation (auto insurance
investigation)

C - - - -

§791,

United States Code

18 U.S.C, §2510 note

18 U.S.C, §1955 note

‘43 U.S.C, §1398

50 U.s5.C., §792

49 U.,S5.C, §L653 note

*/ The Board's funding ceased on June 30, 1973. See S0 U.S.C.



Table 1.

EXAMPLES OF AGENCIES WITH UMVOUCHERED ACCOUNTS

Unvouchered Expenditure Funds Available For

Fiscal Year 1977

Appropnation act Account Amount

Defense (Pudlic Law 34-419)___ Contingencies, defrnsa___ .. ... ... 2, 500, 000

|1 L Y, Ogperations and maintenance, Army.___ R 2,929. 000

Do.. . Opsratons and maintenance, Navy._ __.__.. 4, 462, 0CO

Do.. . Operaticne and maintenance, Awr Force. ... 2, 393.0C0

Do.... . Operations and maintenance, Cefense 8, 384,000
agencies.

District ol) Columbia (PublicLaw Gereral operating expenses (Mayor)....... 2,500

... General aperating expenses (Chairman, 2, 500
Distiict of Celumbia Counzif).
Do . Public safety (Chief ot Patice). ... ceceas Publrc Law 93-140_._.._. 200, 600
Do . Education (Sucerintengent of Schoois). . ... Putlic Law 93-120. ... t, 000
Do..  Educauion (oresident, Federat City Coilege) . Pubic Law 32120, .. 1,000
[ U, Educatian(president, Nasrington Tecnnrcal Puchic Law 93-140. ... 1,0C0
instituta).
D0 e o ooeeemoeeennaas Education {cresident, District of Columbia Public Law 93140 . omeer cecmamame
] Teachers College).

Foreign assistance ¥ _____..__ Presigent’s special authority. .o _ooceae. 22U.5.C.2364(c)..ee. . 0, 000. 0C0
o] T, Canfident:al exzenses. . 22U.5..2356(aw8). ... 5Q. 0C2
Do.. _________ {nspector General, for 224.5.C. 238UQX 7). -.u 2.C00

____________________ Oeace Carps... ... 2US.C.AIUER ) veuen s, 00m

HUD, Saace Szierce (Pubhic Natonal Aeronaytic Public taw 34-397 _..... 35. 000

Law 94-3738). tration, research and £rogram manazge-
ment.
[ Nationai Science Foundation . Public Law 94- 471 ___._ 5. 000

Legislative branch (Public Law  Contingent expenses of the Hou 22US8.C. 276D cacanenn Unspecified.

94-440) ances and expenses (Amencin G(ouo ot
the Interpartiamentary Unicn).
[+ - Contingent expenses cf the House, atiow- 22U.S.C. 276§.. coeuunee Unaspetified.
ances and exoenses (Canada-United
States intercariiamentary GrouDd).
Stats, Justice (Public Law Emergenciesin the diglomatic and consular 31 US.C.107 ... 2, 100, GO
94-362). services (State). .
____________________ Salaries and expenses, general legal 3ctiv- .. .oeoeiiamicarannn 30, 0630
itres (Justice).
[ T, Federal Bureau of investigatian, salanies 28U.5.C.537. . cuceeoo-- 70, 000
and exoenses.
2 - S, Immigrauen and Naturglization Serwice, & U.S.C.1555. . ... 30, 000
salaries and expenses.
[+ N Orug Enforcement Administration, salaries o . .. cocnviinmaaan. 70,000
erpenses.
Treasury (Public Law 94-383).. Treasurv Ceoartment, Cfice of the Secre L ..o oiioiiaoe 100, 000
tary, salares and exgenses. N
[ R, Compensaticn of the Presidant .. ______._. 0. 0C0
[+ PPN white Kouse Office, salaries and expenses 100. 0O

(travel funds).

t The &items for fore'gn assistance derive fram the Forergn Assistance Act of 1561, 2s amended; they ¢2 not requue

spec:fic appropriations each year.



Table 2. Unvouchered Expenditire Funds Reguested, Fiscal
Year 1978

Page referencs
. n budget
Appiopriation account Authority Amount appradix
Compensation of the President____ .. _.. ... ... emnan wm———- 3Us.Cl02....caeea... $50, 000 [1]
The White House Office, salanes and expenses___ 55
£xecutive residence. operating exoenses. .. _.. y 55
Operation and maintenance, Army 228
Qperstion and maintenance, Navy. .. 229
Operation and maintenance, Arr Force. ... ..., 231
Operation and maintenance, Defense agencies. . 2
Contingencies, Defense. .. ... . ... ... .. __._._..... 237
Salaries and expenses, general legal xtivittes (Justice
DAt . imeeeiceneaanan 185
Federal Bureau of lnvestigation, salaries and expenses ... __ 28 U.5.C. 537, 489
immigration and Natu:alizstion Service, salaries and expenses. 8 U.S.C. 1555 $0. 0c0 491
Orug Enforcement Administration, salanies and expenses....... ... .. caae - 79, 000 493
Enaergem-.ie: u,n the Diplomatic an.| Consular Servica (State 31U.S.C.107........... 2,500,000
epastment).
Office of L.ie Secretary [of the Treasury|, salariesand exoenses _______ . ... _...... 100, 000 589
National Aeronaulics and Space Adminmistration, resesrch ). occoneemcecenn -——— 35, 000 660

and program management.

Presidant’s soecial authority (n fore:gn assistances. ...
Forergn asststance, confidential expenses? | _ . __
Foreign assistance, inspector Generald, |
Peace Corpsl L ieiiciiiciiiiaaan
District of Columbia, generai goerating expenses (Mayor)s. .. Public Law 93-140__.____
District of Columuia, general operating expenses (Chairman, Public Law 93-140...._._
Drstrict of Cotumbia Council) 4.
District of Columbia, gublic safety (chief of police)d . ___. Public Law 93-120
District of Columbia. education (superintencent of scnoots)¢. Public Law 93-142
District of Columtia, education (nresident, Federal Ciuly Public Law 93-140

Coilege) 1.

District of Columbia. education (president, Washingtcn Public Law 93-140. . L0000 ... .. -
Technmical lastitute) .

Contingent expenses of the House of Representatives, allow- 22U.S.C.276b.._...___. ®) 12

ances and excenses (Amencan Group of the Interpariia-
mentary Union).
Contingent expenses cf the House of Reoresentatives. allow- 22 U.S.C.276¢....._.... @) 12
ances and expenses (Canada-United States Interparhia-
mentary Group).

1 Request for entire account is $2,157.000, part of which is for “‘afficial entertainment expenses of the President to be
accounteq for solely on nis certificate ™’

3 Authority is renewed each year in substantive legisiatior handled by authorizat + committees.

3 Derives fiom the Foreign Assistance Act of 1961, 33 amended. Dces not require - specific appropriaticns each year,
Thse $50,000,000 authority 1s availalie over 3 number of years, unti exhausted.

¢ Information on the fiscal 1978 budget is not ye* avaidable. These confidentiai it .ds were inciuded 1a the fiscal 1977
budget for the District of Columbia.

8 Request for the entire account 1s $54 682,800, oart of which mav be spent wit. certificates in accardance with the
suthornties contained in title 22 .t the U.S. Code, 1ec. 276 and 276g. On the basis = discus.'ons with House and Senate
disbursing offices, 1t appears that these expendilures, In practice, are vouchered,





