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In connection with the above audit, you recuested an
analysis ¢of the legislative history of the Pederal Property
end Administrative Services Act wf 194%. <The purpose of the
analysis is to assist in determining what limits if any the Act
places on the discretion of the Administrator of the General
Services Administration to dispose of excese and surplus real
property.

The legislative history confirms that the Administrator
does not have discretion to dispose of excess real property
outside the Federal Government if it is clear a Federal agency
needs it and would be required to purchase on the market more
expensive property in lieu of the less valuable excess prop-
erty, He is required to survey Federal agency needs for the
property. Economic advantage to the Government justifies
disposal to a private party, State or locel government.

With two exceptions, there appears to be no specific limi-
tation on the Administrator's discretion to reject a propoeed
use of surplus property in favor of another use outside the
Pederal Governnment. The two exceptions are the priority surplus
property uses for power transmission lines and public airpoerts.

The attached lLegal Analysis discusses the Adrinistrater's
discretion to dispose of excess and surplus real property
insofar as the legislative history adcés to the understanding
of the subject beyond what can be learned from reading the
text of the Act.
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It also discusses legislative history that aids in
shoving that th"Schetaty of the Interior's request under
16 U.8.C. 667b ‘for excess property to be used as a aigratory
bird refuge is not subject to the Federal Property and

Administrative Services Act of 1549 (40 U.S.C. 472(q)).

In reading this Legal Analysis it should be kept in
nind that the legal reqguirements of the statute may be different
than the intention of individual Congressmen as expressed
in the legislative history. .For this reason, any application .
of specific facts to the general comments made in this Analysis
should be discussed with someone in the Special Studies and
Anslysis Bection, Office of General Counsel.
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DIGEST:

LEGAL ANALYSIS

The legislative history of the Federal Property and
Administretive Services Act of 1949 confirms that the
Administrator of the General Services Administration
doez not have discretion to declare excess Federal
property surplus and dispose of it cutside the Govern-
ment unless after a survey of agency needs, he reason-
ably determines that no Federal agency reguires the
excess property as an alternative to purchasing other
property at a cost higher than the value of the excess
property. 40 U.S.C. 472(g) and 483.

With two exceptions (priority, surplus property uses
for power transmission lines and public airports),
the Pederal Property and Administrative Services Act
of 1949 does not indicate any limit on the GSA
Administrator's discretion to reject a proposed use
of surplus property in favor of another use outside
the Pederal Government.

The GSA Administrator has broad discretion to nege-
tiate a2 sale of surplus real property whenever
special circumstances warrant, and he may limit
competition for a negotiated sale to the extent he
has any rational basis for doing so. 40 U.S.C.
484(e)(3)(G).

The GSA Adwministrator in order to declare property
surplus has discretion to reject a Fish and wWildlife
Service request under 16 U.5.C. 667b for real prop-
erty to be used as & migratory bird refuge, since -
such reguest is not subject to 40 U.S.C. 472(g),
requiring him to determine that the Government
doesn't need excess property before declaring it
surplus.

I. PERTIRENT PROVISIONS OF THE FEDERAL PROPERTY ARD
ADMINISTRATIVE SERVICES ACT OF 1949

In order to rinimize expenditures for property (both real
and personal), the Administrator of GSA ile reguired under 40
U.5.C. 483 to prescribe policies and methods to promote the
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paximum utilization of “excess property” by executive agencies
and to provide for the transfer of “excess property” among
rederal agencies. The term "excess property” is defined in

40 U0.5.C. 472(e): :

TN

“(e) The term ‘excess property' means any
property under the control of any Pederal
agency.which is not required for its needs
and the discharge of its responsibilities,

I as determined by the head thereof.®

e ey

B Thus, the Aéministrator has authority to promote, snd provide

| for the transfer of, "excess property,® but under the above

.,  definition it does not become excess until the head of the

- sgency holding the property determines the agency nc longer
needs it. ' .

The Administrator has under 40 U.S.C. 484 supervision
and control over the disposition of "surplus property®™ to
| parties outside of the Federal Government, including State &nd
b local public agencies for the various purposes enumerated in
| 40 U.8.C. 484 and other atatutory provisions. The term "sur-
plus property” is Gefined in 40 U.5.C. 472(g):

*(g) The term ‘surplus property'’ xeans

{ any excess property not required for the

y needs and the discharge of the responsibil-
ities of all Pederal agencies, as determined
by the Administrator.”

The effect of the above provisions is that "excess property”
: no longer needed by one FPederal agency is to be available for the
. needs of other Federal agencies. It becomes “surplus property®

! for dispossl outside the Government only when it {8 "not required
/ for the needs and the discharge of the responsibilities of all

.. redersl agencies as determined by the Administrator.®

i ‘The following discussion emphasizes the legislative history
. of the Federal Property and Administrative Services Act of 1949
as it relates to the discretionary suthority of the Administra-
tor to have "excess property* transferred between Pederal
agencies apd "surplug property® sold or donated to State and

locsl government agencies, as well as private parties.

-2 -
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11. TRANSPER OF EXCESS LAND TC FEDERAL AGENCIES
QUESTION:

How much discretion does the Pederal Property and
Administrative Services Act of 1949 give the Administrator
to decide under 4C U.8.C. 472(g) that excess real property is
not required for the needs and the discharge of the responsi-
bilities of all PFederal agencies and is, theretore, "surplus
property” available to parties cutside the Federal Government?

The Adninistrator's discretion to declare excess property
surplus and distribute it outside the Federal Government is
l1imited in order to prevent new acquisition of more expensive
property by a Pederal agency whose needs would adequetely be
served by less valuable excess property. '

In connecticn with section 472(g), House Report No. 670,
8lst. Cong., lst Bess., May 24, 1949, states st page 8:

*/Surplus property’' means any property
which has been declared excess by s particular
Pederal agency and which, after a survey of
the needs of other Federal agencies, ls
deternined by the Administrator of General

- Services no longer required by the Federzl
Government as a whole." (Underscoring
provided.)

This statement refers to subsection 3(g9) of S. 2020, S8lst

Cong., lst Sess., the definiton subsequently enacted. Conse-
quently, before determining that Pederal agencies 4o not reguire
excess property, the Administrator must conduct a “"survey"

of Federal agency need for the property. - -

Senate Report No. 475, Blst Cong., lst Sess., at page 8,
mekes this same statement concerning the need for a survey of

Federsl agency needs before property is determined to be surplue,

further, this report st page 4 states:

*[G)reat losses have been suffered by the
Government through purchasing of new articlee
QEmQD!p!SSEQX vhen serviceable articles of
the same type are available in the inventories
of other agencles and excess to thelr needs.

e e e i g T e g
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provides a uniform system for the identifica-
tion and classification of property, and for
the standardization of contract forms. speci-
fications, and procedures. It reguires execu-
. tive agencies to maintain reasonable inventory
levels and to establish adeguate inventory
controls. The Comptroller General is author-
ized to prescribe principles and standards for
property accounting. The bill requires con-
tinuing surveillance by every executive agency
of the property under its control and it
authorizes the Administrator to make surveys
of such property and of property-sanagement
practices. Through these measures, the com-
mittee believes that there can be, and, if
efficiently administered, that there will be
maximun utiifzation of property already owned
by the Goverrment and minimum purchasing of =

new property.* (Underscoring provided.)

This statement refers to sections 201-202, 205 and 206 of S, 2020.
vhich in pertinent part are identical to these sections of the
present Act.

Maximum utilization of Government-owned property and the
various provisions in the Act to implement this policy were,
then, enacted with the objective of preventing losses to the
Covernment when agencies purchased new property in lieu of
receiving property excess to the needs of other agencies.

A similar explanation appears in Hearings on the Federal
Property Act of 1949, 8. 990 and S. 859, 81st Cong., lst Sess.,
before the Senate Committee on Expenditures in the Executive
Departments, April 14, 194%. This colloquy between the Com—
mittee Chairman and the Acting General Counsel of the Federal
Works Aqgency (Maxwell H. Elliot) appears on page 26 of the
Hearings:

*MR, ELLICT.
* . * K »

1 think the biggest thing that this bill
is designed to do is to get maximum vtiliza-

P oy e T L

- tion ernment of 1ts own_property-

-4-
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The purpose--and it is a purpose that will
have to be carried out not only by this clear
Tegisiation but by intelligent and exhaustive
administration--is to avoid the situvation
where today one agency is buying things at
new prices, where another agency is selling
the same things off at junk dealer’s prices
because_the agency which Is selling doesn't
know that_the agency which iz buying has need
for that material. ) T

"THE CHAIRMAN. Does this bill recuire
that an agency, when it ascertesins that it
has property excess to its needs, must certify
that property to the Federal works Agency,*/
and that the FwWA, after taking jurisdiction,
ray dispose of it either to another Covernment
agency or as surplus property under the terms
of the bill?

*"MR. BLLIOT. That is correct, sir. The
bill defines excess and surplus property and
Q!Siﬁﬁl;!ﬁssgﬁ_P!?E?ESY“aEMEEPEQ£FXNEEQQ£,E§9
control of any agency which the head of that
agency has determined he no longer needs in
his operations. |

*THE CHAIRMAN. In 80 determining, it may
then become surplus property if it is in
excess to the needs of other 2gencies of the
Government? ' :

'~ ®MR. ELLIOT. That i3 correct, sir.

*THE CHAIRMAN. The Federal Works Agency,
under this law would determine, after that
property was certified as no longer needec
by a specific 2gency, whether it is excess
property to that agency end to the Govern-

- ment needs. If it is in excess of Govern-
ment needs, it then actually is surplus
property? It would be placed in one cate-
gory or the other by your agency and dis-
posed of accordingly.

*/ The bill under discussion, S. 990, 8lst Cong., lst Sess.,
would have given property disposal functions to this existing
sgency rather than creating GSA.
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"MR. ELLIOT. That is correct, sir. It is
up to each agency to say what property is
excess to it, but having_so determined_ that,
it has the responsibllity and the duty to
report to the Administrator.  He in turn has
the responslbillty and duty of surveylng the
needs of the entire Government and of making
a_continuous survey and of seeing what other
agencles may or may not heed what property.

“THE CHAIRMAN, Are the terms of the bill
sufficient to make it mandatory that each
agency submit systematic and periodic reporte™
to the Pedera) Works Agency with respect to
excess property it may have on hand? ©Or is
that to be controlled by rules or orders pro-
rulgated by the Administrator of the Federal
Works Agency?

"MR. ELLIOT. I might say that both the
President and the Administrator under the
terms of this bill have power to prescribe
general regqulations, but in answer to your
specific guestion, section 103 (b), which
appears on page 10, I beilieve, lines 15
through 20, requires that--

“'each executive agency shall (1)
paintain adeguate inventory controls

and accountability systems for the prop-

erty under its control, (il) continu-
ously survey property under its control

to determine which is excess property,

and (11i) perform the care and handling

of such excess property.'

sPHE CHAIRMAN. That particular subsec-
tion does not have any specific provision
requiring that as they make these surveys
and inventories, they shall submit such
report to your agency.

*MR. ELLIOT. No, sir; but section
107 (a), on page 20, lines 7 through 9,
authorizes the administrator to make sur- .
veys of Government property and managerent
practices with respect thereto and to
obtain reports thereon from executive

agencies.
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"THE CHAIRMAN. Then the bill does pro-
vide a system of permitting the Adminis-
trator of the Federal Works Agency to issue
regulations to the other agencies with
respect to reporting excess property.

*MR. BELLIOT. That is right, sir.

"THE CHAIRMAM, But it does not pre-
scribe any periodic report. They will be
zade, as contemplated by this bill, only
subject to requests or requlations that may
be promulgated by the Administrator of the
Federal ¥Works Agency. In other words, there
is considerable latitude left in the law to
the Administrator of the Federal Works
Agency with respect to setting up a system
wvhereby your agency can be kept informed
with respect to inventories of property in
the possession of various Government agencies
and when those inventories reach the point
that they do have property in excess of their
needs.

. ® * * *

"THE CHAIRKAN. Now let me get one other
point straight. We have developed that each
agency under the regulations that may be pro-
mulgated by the Federal Works Agency, will
be required toc keep inventories and make
reports as called for. It is contemplated
that the Pederal Works Agency will have
knowledge at all times of any excess prop-
ecty in any particular agency of the Govern-
ment, the nature of that property, and so
forth; and your Agency theiefore becomes a
sonrce of central Information with respect
SQ"QEQE!EtX- | |

: . BELLIOT. That is true, sir. The

other side of that picture is that under

that same section it is contempiated that
we_vould be a source of Information as to
the needs of agencies for property.” (Under-
scoring provided.) '

-7 -
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Under discussion in this colloquy are the definitions of
sexcess” and "surplus® property in S. 990, 8lst Cong., lst Sess.,
enacted in pertinent part as the Pederal Property and Adrinis-
trative Services Act of 1949. Section 103 of this bill, referred
to in the colloquy, was subsequently enacted (with ninor changes)
as Section 202 of the Act (40 U,S.C. 483) providing for maximum
utilisstion of Pederal property in order to minimize expenditures
for propetrty. Section 107 became gection 206 of the Act (40
0.8.C. 487), authorizing the Administrator to make surveys of
?ovotn-ont property and obtain agency reports on property hold-

ngs.

The above legislative history makes clear that in two
respects the definition of "surplus property.” together with
40 U.8.C. 483 and 487, limits the Administrator's digscretion
to dispose of FPederal excess property outside the Pederal
Government., FPirst, he may not do so if he definitely knows
that one or more Federal asgencies can use the excess property
to sdeguately meet their needs at less expense than a new
scauisition of Federal property. Second. his discretion is
checked because he must survey agency needs for the excess
property before determining it is surplus. The survey involves
using the information system for identifying the excess property
possessed by holding agencies and matching it with the property
needs of other sgencies who would be required to purchase prop-
erty on the market unless they received the excess property. The
Adninistrator's discretion is checked in thie manner in order to
ainimize Government expenditures as required by 40 U.S.C. 483.
For this purpose, the legislative history makes no distinction
between real and personal property.

The overriding concern of minimizing costs in connection
with the Administrator's determination that exceas property is
not needed by Pederal agencies is {l1lustrated in a letter fronr
the Comptroller General to the Chairman of the House Subcon-
mittee on Gererel Government Activities, Government Operations
Committee, B-132099, July 22, 1957. The Chalrman asked the ques-
tions May a2 Federal agency declare a property *excess® to its
needs and the GSA Administrator declare that property “surplus"”
wvhen the sales arrangement provides that the private purchaser
will lease back the property to the agency which uses the prop-
erty for the same purpose before and after the sale? The letter

recognized the logical difficulty of the Administrator determin-

ing that the property was “not required for the needs and the

-8 -
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discharge of the
determined by the

responsibilities of all Federal agencies, as
Administrator,® when the same need and use

were served for the same Pederal agency before and after the
surplus property declaration and salet

“Que

stion No. 5 presents a situation which,

in our opinion, raises serious doubts as to

whether

there is any basis for deternining

that the property is 'excess’ or 'surplus’
property. The fact that the property was
izmediately leased back after sale certainly
indicates that there is a continuing need for

the use

of the property. Such fact also

would constitute prima facie evidence that

there is a continuing need for holding title
to the property. ¥e feel that, in order to
rebut -such prima facie evidence, an agency

would have to mske a very clear showing that
the transfer of title to and leasing back of

N

the property were economically in the best
interest of the Government. This showing
possibly could be made in a few ingtances
where the Government's costs of operation
and maintenance vere unusually high when
coppared with similar costs of the proposed

vendor

who specializes in that particular

type of work. We believe that any doubtful
case of this nature should be presented to
the Attorney General for his determination
as to whether the property was lawfully
disposed of under the provisions of the
Property Act since he is the only one who
might possibly recover the property. There
is no final action which the accounting
officers could take in the matter.*

Significantly, this case represents an example of "prima

facie evidence,*

property. The presumption could be overcome by showing that the

or a presumption, that an agency requires the

sale is economically in the best interest of the Government,

Most importantly, the decision states:

*The above definition of ‘excess property'
[40 U.S.C. 472(f)] clearly vests in the head

ot-nach~?edera%—aqency—d%aefet%on@ry authority
-9 - '
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to determine whether any property under its
control is required for its needs and the
discharge of its responsibilities. The above
definition of ‘surplus property’ (40 U,.S.C.
¢72(q)] likewise vests in the Administrator
of General Services discretionary authority
to determine whether any property declared by
a Federal agency to be excess property is
gequired for the needs and the dlscharge of
the responsibilities of 21l Federal agencies,

~_In view of such discretionary authority, the

legality of any determinatlon by a heac of a
ze_s59.1,-993512-95__91,559..595.19iqs..r.e_ses_es "
General Services that property ls excess
property or surpl

. lus property, respectively,
could not be guestioned by the accounting
otflcers unléss such determinatlons were
clearly arbitrary or capriclous and even
then tha only action”the accounting officers
could take would be to report the matter to

the Congreas of to the Attorney Gsneral for

 anypassible legal proceading t2 racover

the property.

"Whether such determinations are arbitrary
es-stzslsiqgg“ssgslzsg-senslissgsiga-05,593
meaning of the clauses” ‘required for its
needs and the dlscharge of its responsiblli-
ties’ and 'required for the needs and the
alscharge of the responsiblilties of all
Federal agencles’ contained ln the above
detinltlons. "we have Zound nothing in the
leslllsslis.§12§°£{~9!_Sbs,2£929!szw§s§*5é
expiain the specitic Intent of these clauses,
Such clauses have to be construed, therefore,
In_the 1lght of their common ordinary meaning
when considered in the context of the entire
Property Act. o o

sgection 2 of the Property Act provides
that it 'is the intent of the Congress in
enacting this legislation to provide for the
Government an economical and efficient system
gor * * * (b) the utilization of available

- 10 -
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property; (c¢) the disposal of surplus prop-
erty.' One of the primary purposes of the
legislation vas to obtain more economical
use of the property through maximum utiliza-
tion ot the property by all agencies of the
Government and the minimum purchasing of new
property. BSenate Report No. 475, 8lst Congress,
sfates that the proposed legislation [enacted
as the 'Property Act'] would prevent great
losses which had been 'suffered by the Govern-
ment through purchasing of new articles by

one agency when serviceable articles of the
same type are availeble in the inventories of
other agencies and excess to their needs.’

The Property Act did not attempt to force

an agency to continue to use property under

its control which it had determined to be
excess to its needs, but merely required that
any property declared by the owning agency

to be excess to its needs be offered to

other Government agencieg prior to its dis-
position to private concerns.

*whether an agency needs to use certain

property to carry out an authorlzed program-
depends primarily upon_the manner In which
sésmgsesssawla,so-§s-sessls§-995w333f95593
weight must be given the determination of the
sssgs¥m§eeé vested with the responsibility of
carrying out the program. ~It {a a question which
cannot_be anawersd categorically in the affir-
mative or the negative as a general proposition,
but_must be deterained on the basis of the -
facts in each case consldering the manner in
which the program 1s_balng conducted. There may
be instances vhere certain property, such as ~ ~
compunication facillitles, could be sold and the
purpose for which it was being used accomplished
through private contiacts at _a cost less than
the Government'a costs of operation and main-
tenance of the gtgps!si;-ﬁzn¢gusb_sie§§7"1t'
could be srgued that the Government's need vas
for the avallabllity of communicatIdn mervices

b o o e e, s

- 11 -
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rather than foz _& property right in the facili-
ties. "If this be a tact and the agency head ~
determined that the property is no longer needed
for such purpose or for any other activity
within the agency and declares the property to
be ‘excess property,’' we do not believe that
such a determination could be said to be arbi-
trary or capricious. If such property is in
fact not needed by any other Government agency
and the Adrministrator of General Services declares
the property as 'surplus property,' his determi-
nation likewvise would not be arbitrary or capri-
cious and the sale of the property to private
interests might be legally proper.

"The fact that the property is continued to
be used by the owning agency pending its dispo-
sition elther to another Government agency or
as surplus property would not necessarily
affect the legality of the determinations that
the property was ‘'excess' or ‘surplus’ property.
The continued use of the property does not, in
itself, necessarily mean that the agency has a
continuing need for either the use of, or
title to, the property. As indicated above,
the agency might be able to carry out the
same program more. egonomlcaII after the
property Is sold. # # %% (Bmpbasis added.)

The underscored portions of this gquote suggest at least three
questions the Administrator must generally answer in the negative
before he is authorized to reject a Federal agency’'s assertion
of need and declares property surplus:

l. WwWill the requesting agency be required to purchase
other property at greater cost to the Government than the value
of the excess property available to satisfy the agency's need?

2. Does the requesting agency need the property to carry
out its program by the method it is primarily responsible for
choosing when there is no cheaper or adequate alternative
property available on the market?

3. Considering all facts ané circumstances of the parti-
cular case would the Government receive any econormic advantage

“——*———by*nltnq~tho—pfepafty—4t-c1f rathe;—%aen—se ng or donating

{
'
i
L

the property?

=12 -
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Compare B-152223, November 6, 1963, which held that there
was no rational basis for an "excess" and “surplus” property
deternination when the purcheser acted only as a landlord
for the agency which had owned and used the property before
the sale. =
111. DISPOSAL OF SURPLUS PROPERTY

Trnem TRl et

SRRy DT
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QUESTIONS:

A. Does the legislative history of the Federal Property
and Administrative Services Act ~f 1949 indicate any priority of
need for surplus real property which serves as a check on the
GSBA Administrator's discretion to reject a proposed use of the
property outside the Pederal Government in favor of another use?

T i

Bection 602 of txé Federal Property and Administrative
services Act of 1949 (formerly §502, 63 Stat. 399) states:

"SEC., 602. (2) There are hereby repealed--
"(1) the §959!92W2rees£§§-49x,9£ 1944,
es_swended (except sectlons 13 (d), 13 {g),
I37ThY, 28, and 372 (B) (2), and sections 501
and 502 of Reorganization Plan Numbered 1
of 1947; Provided, That, with respect to
the disposel under this Act of any surplus
real estate, all priorities and preferences
provided for in said Act, as amended, shall
continue in effect until 12 o‘clock noon .
i (eastern standard time), December 31, 1949;
| * * & " (gnderscoring supplied.)
§

T T T e - S

M

=TT

4 In connection with this provision, #House Report No. 670,
| 81st Cong., 1lst Sess., May 24, 1945, states at pagee 5-6:

! "Surplus real property is in a different

h situation. “That relating to municipal air-
'y ports, public parks, historic monurents,

A4 and for recreational purposes is get up

i as_permanent legislation. As to all other

i surplus real property the committee has

N retained existing priorities and preferences
E ' with respect to the disposition of such sur-
i ' plue real property only until 12 o'clock noon
4 (eastern standard time) December 31, 194%."

— = § T

; . . "'13"
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Consequently, priorities for surplus real property ter-
minated on December 31, 1949, with the exception of any priority
in the Surplus Property Act of 1944 not repealed by section 602.
Two real property priorities appear to have been carried over
from the Surplus Property Act of 1944. One is evidently surplus
power transmission lines. The other is surplus property for
public airports, See 50 Appendix U.S.C. 1622(d4) and (g)(6),
respectively. Any gquestion concerning these priorities should
be checked with GSA. The GSA Property Management and Disposal
gervice Handbook (4000.1), Excess and Surplus Real Property,
Chapter 3, paragraphs 31 and 32, does not explain how GSA
recognizes and deals with these priorities. - c .

Other than these two priorities, there appears to be no
specific limitation on the Administrator's discretion to
reject a proposed use of surplus property in favor of another
use.?/ .

B. What circumstances justify the Administrator of GSA's
negotiated sale of real property under 40 U.8.C. 484(e)(3)(G)?

40 D.5.C. 484(e) requires publicly advertised sales except
for the express reasons set forth in gection 484(e) permitting
sales by negotiation. A common but troublesome justification
is that contained in section 484(e)(3)(G)r

"(3) Disposals ané contracts for disposal
may be negotiated, under regulations pre-
scribed by the Administrator * * * gubject
to obtaining such competiticn as is feasible
under the circumstances, if--

* L * ] ®

*{G) with respect to real property only, the
character or condition of the property or
unusual circumstances make it impractical to

- — L oty M B0 % e

*/ WwWhile not having a priority of right to surplus property
for public parks, recreational aress and historic-monument sites,
State and local governments receive any such property at a price
of only 50 percent of fair market value for park and recreational
uses and without monetary consideration for historic-monument
sites.
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advertise publicly for competitive bids and
the fair market vealue of the property and
other satisfactory terms of disposal can

be obtained by negotiation; » *# ¢ =

Concerning this provision, Senate Report No. 1284, 85th
Cong., 24 Sess., at pages 14-15, contains these comments of
the Comptroller General:

*Subparagraph (G) would authorize negotiated
disposals, subject to obtaining such competition
as is feasible, with respect to real prop-
erty only, if ‘the character or condlition of
such property or unusual circumstances make
it impractical to advertise publicly for
competitive blds, and the fair market value
of the property and other satisfactery terms
of disposal can be obtained by negotiation.'®
In the administrative comments concerning this
provision it is stated that the public interest
is substantially safeguarded by the requirement
that in the exercise of the negotiating authority,
there must be obtained the fair market value
of the property and other satisfactory terms
of disposal. It is stated further that the
!ggﬁatagggpg_gg;gngthens’iﬁgwgovegggent‘l -
position 1n maklng diaposals of surplus real
property where competitors may [not] be on an
essel.?egtlgginel n_the case of scrambled
Industrial facilitles or Inplace Government
property on leased property. It is stated that
this provision will perxit the Government to
reconvey property to former owners where the
equities justlfy such action. As 1lndlicated in
the above report of July 26, 1955, we _do not
SPSEEEQ“_EESWEEE.QPGEw95.595_29b29£2951P2“9§
proposed_but we believe that under the language.
used the authority to_negotiate would be unne-
cessarily broad and could be the subject of

abuse. Purther, as Indlcated in our prier ~
report we belleve that this subparagraph

should, therefore, be restricted by its terms

o the Cases to which it was Intanded t5 acply,
as referred to 1n the explanatory letter: We
are still of this opinion.”

- 15 =
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However, this provision wag not restricted to situations
vhere competitors are not on an equel footing or to reconveyance
of property to former owners, but retained authority to negotiate
expressed in the most general of terams., Consequently, it gives
the Aduinistrator broad discretion toc negotiate whenever the
circumstances warrant. To the extent that he has a rational .
basis for doing 8o, the Administrator may limit competition
vhen a negotiated sale is justified. 1If, for example, oOne
propesed use of the surplus property has been selected and one
party is in the best position to adopt that use, negotiations
may be restricted to that party. See B-165868, June 30, 1971.

IV . BRELATIONSHIP BETWEEN 16 U.5.C. 667b (FEDERAL LANDS FOR
WILDLIPE CONSERVATION) AND 40 U.5.C. 472(g)¥(SURPLUS
PROPERTY UNDER THE FEDERAL PROPERTY AND ADMINISTRATIVE
SERVICES ACT OF 1949)

Summarizing the above discussion, under the Federal Property
and Administrative. Service Act of 1949, the Adwinistrator of
GSA has authority to sell Federal property to a private party
only after it is declared "surplus.” 46 U.S.C. 484(e2) and (c).
The term “surplus property” means property “excess” to the needs
of the Pedersl agency holding it and "not required for the needs
and the discharge of the responsibilities of all Federal agencies,
ss determined by the Administratoer [of GSA]." 40 U.S5.C. 472(g}.
The tern “excess property" means property under the control of
any Pederal agency which is not required for its needs, as deter-
mined by the head of the agency. 40 U.S5.C. 472(e)s Until the
Administrator makes a valid determination under section 472(q)
that the “excess property” is not required by any Federal agency
requesting the property, it cannot be declesred “"surplus® and
sold to a private party or otherwise disposed of as "surplus
property” to s State or local government agency. Thus, Federal

~ agencies have a priority to "excess property.” But the priority

is » severely qualified one, becsuse the Administrator has broad
discretion to determine that Federal agencies do not need the
property. There are no priorities for “"surplus property” under
the Pederal Property and Administrative Services Act of 1948.*/

o >/ o s s

*/ As discussed in III.A,, above, under the Surplus Property
Rct of 1944, there are apparently still priorities for power
transmission lines and public airports.

- g
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But the Administrator of GSA is suthorized by 16 U.5.C.

667bXto determine whether excess property is available without
reimbursesent for wildlife conservation purposes tc the Gtates
or, if particularly suited for migratory birds, to the Secretary
of the Interior. Upon GSA's determination that it is so avail-
sble, the land may be transferred to either a State or the Secre-
tary of the Interior for such purposes without reimbursement.

16 U.5.C. 667b provides in pertinent part:

"g667b. Transfer of certain real property
for wildlife conservation purposes;
reservation of rights

“Upon request, real property which is under
the jurisdiction or control of a Federal agency
snd no longer required by such agency, (1) can

"be_utilized for wildlife conservation purposes

by the agency of the State exerclsing adminis-
tration over the wildlife resources of the
SBtate wherein the real property lies or by

the Secretary of the Interior; and (2) is
[chiefly] valusble for use for any such pur-
pose, and which, 1n”the determination of the
Adninistrator of General Services, Is avail-
able”for_such use_may, notwithstanding any
other provisions of law, be transferred without
reimbursement or transfer of funds (with or
vithout improvements a8 determined by said
Administrator) by the Pederal agency having
jurisdiction or control of the property to (s)
such State agency if the management thereof
for the conservaticn of wildlife relates to
other than migratory birds, or (b) to the

Secretary of the Interior if the real prop-

erty has_particular value in carrying out_ the

national migratory bird management program.
# 37F ¥ Tipderscoring and brackets supplied.)

The Secretary of the Interior has authorized the FPish and wWildlife
Bervice (FwWS8) to request property under thie provision. -

The word “chiefly"™ was deleted by the Act of September 26,

T_ 1972, Pub. L. No. 92-432, 86 Stat. 723. Until this amendment,
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the Administrator of GSA could not transfer Federal property to
either & State or the Secretary of the Interior for wildlife
conservation unless under the original enactrent of May 19, 1948,
c. 310, §1, 62 Stat. 240, he found the property to be “chiefly
valusble® for such purpose. He had to compare the valve of the
property for wildlife conservaticn and for other purposes, If
the value was higher for a private use such as ranching or
farming, the property could not be trensferred to a State or
the Secretary of the Interior for wildlife conservation. See
the stetement of Chairman Dingell in the Congressional Recorg,
April 17, 1972, pp. H.3105-06; also House Report No. 92-990

and Senate Report Ho. 92-1108. . :

Comparison of alternative uses was the approach suggested
in House Report No. 972, 80th Cong., 2¢ Sess., and Senate Report
No. 1220, 80th Cong., 2d Bess., reporting favorably on the
House version of the May 19, 1948, Act:

*this bill [B.R. 4018, 80th Cong., lst
Sess.] does not 2lter any of the provisions
of the Surplus Property Act except to pro-
vide that the transfer of these properties
may be mede without reimbursement or trans-
fer of funds. Other than that, the bill
serely authorizes the War Assets Administra-
tor to determine the best possible use that
may be made of certain surplus property.”

~ This statement refers to the Surplus Property Act of 1944,
c. 469, 58 Stat. 765; which was left unaltered by the Act of
May 19, 1948, except that property could be transferred without
reimbursement for vildlife conservation and most importantly,
the War Assets Administrator (one of the predecessors of the
Administrator of GSA) could “"determine the best possible use
of the property." The reference to "surplus property” under
the Surplus Property Act of 1944 was defined in section 3(e)
of that Act to mean surplus to the needs and responsibilities
of the owning agency. Government agencies were given priority
to such surplus property under section 12 of the Act. Thus,
*surplus property,* with Federal agencies having & priority
to it, wvas under the Surplus Property Act of 1944 essentially

_ the same as “excess property® under the Federal Property anc
Administrative Services Act of 1949. But the Act of May 19,

1948, gave the Administrator the duty to "determine the best
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possible use" of tho'aurplda property. Consequently. the
Federal-agency priority in section 127414 not apply when the
chief and best use was a private use.

The legislative history of the 1972 amendment shows the
effect of eliminating the word chiefly. The following statement
sppears in Bouse Report No. 92-990, 924 Cong., 24 Sess., p. St

*WHAT THE BILL DOES

“As previocusly explsined in this report,
under the Act of May 19, 1943, real property
under the jurisdiction and control of a
Federal agency no longer required by such
agency may be transferred without reimburse-
ment to the appropriate State agency or to
the Secretary of the Interior for utiliza-
tion for wildlife conservation, provided the
property is ‘chiefly valuable' for such use,
and if GSA determines it is available for
such use.

"E.R. 13025 would eliminate the word
‘chiefly’ from present law, thereby vlacing
wildlife conservation on an equal footing
with alternative public uses for the
propercty.

*Your Committee feels that enactment of
H.R. 13025 would facilitate such tranafers
and enable increased public ownership of
lands important to wildlife and wildlife
oriented recreation use." :

Thus, with the elimination of “"chiefly® wildlife conservation
would be on an equal footing with alternative public uses of
the property. A substantially identical statement appears in
Senate Report No. $2-1108, 924 Cong., 24 Sess,, p. 4. There is
no suggestion in this legislative history of an intent to treat
the needs of FWS for its miqratory bird progrem any differently
than other possible State or local governwment uses for the
property.

A, Is an FWs 16 U.S.C., 667b request for real property with-

out reimbursement subject to the 40 U.5.C. 472(q) requirement
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that the G5A Administrator must £ind no Federal acency, including
PWS, needs the property before he is authorized to declare it
*surplus property"?

If FWS requests property uncer the Federal Property and
Adninistrative Services Act of 1949, GSA can't declare it
surplus and dispose of it outeide the Federal Government unless
under 40 U.5.C. 472(qg) the Administrator of GSA first determines
it is not required by FWS or any other Federal agency. But when

- FW8 reguests property under 16 U.S.C. -667b, the question ariseg

vhether the Federal agency priority in 40 U.S.C. 472(g) applies
to the FWS request.

Although the answer is not entirely free from doubt, it
does not appesr that an FWS request for property under 16 U.S.C,
667b is subject to 40 U.S.C. 472(g). 1f it were, FWS together
vith other Federal agencies would have priority over State and
local governments requesting the property. But the 1972 amend-
ment to 16 U.8.C. 667b placed wildlife conservation "on egual
footing with alternative public uses," as stated in House
Report No. 92-990 and Senate Report No, 92-1108, 924 Cong.,
24 Sess., discussed above. The intent to give wildlife
conservation equal consideration is inconsistent with the
notion that FWS under 40 U.5.C. 472(q) is to have priority
(more than equal) access to Federal property which it reguests
for migratory birds. Alsc, the 1972 amendment's deletion of
the word “"chiefly” does not evidence an intent to take away
G8A's authority “to determine the best possible use® of the
property, as indicated in House Report No. 972 and Senate
Report No. 1220, 80th Cong., 24 Sees., under the original Act
of May 19, 1948. The 1972 amendment eliminated the require-
ment that the property have the highest value for wildlife
conservation before it could be used for that purpose. But
elinination of that standard 4id not necessarily diminish the
Adninistrator's suthority "to determine the best possible use®
of the property.

A further question arises as to whether 40 U.5.C. 472(qg)
attaches to a2 16 U.5.C. 667b FWS request because the Federal
Property and Administrative Services Act of 1949 at 40 U.5.C.

474 seys it is paramount and prevails over inconsistent provi-
csions of other lavss

"The authority conferred by this Act shall

"be in addition and paramount to any authority
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conferred by any other law and shall not be
subject to the provisions of any law incon-~
sistent herewith * R

But the supremacy of that Act pertains only to the
circumstances within its acope. One of those circumstances
is that {n accordance with 40 U.8.C. 483(a)(l), the GSA
Administrator, with the approval of the Director of the Office
of Vanagement and Budget (OMB), is to prescribe the reimburse~
ment for transfers of excess property to most Federal agencies.
As provided in 41 Code of Federal Regulations (C.F.R.) section
101-47.203-7¢y GSA and OMB have agreed to permit transferg with-
out reimbursement in five cases. Of these, the exemption from
reimbursement most relevant to FWS would seem to be section
101-47.203-7(£)(2)(i1)(a). The provision says the transferee
agency Bay receive excess property without making payment if
*{t clearly demonstrates that it cannot furnish the required
reimbursempent without obtaining an additional appropriation
for that specific purpose.” But aspart from exemptions allowed
by GBA and OMB, reimbursement is required.

An PWS property reguest under 16 U.S.C. 667b is not
strictly within the scope o0f the Federal Property and Admin-
istrative Services Act of 1949, since section 667b provides
that in no case is the Secretary of the Interior or a State
required to pay for property recesived. Because the two acts
do not cover the same circumstances, there is no conflict
betveen them. Sands Sutherland Statutory Construction, Volume
1A, $5§20.26, 23.08-23.10. "And since the acts are not coter-

ainous, the supremacy of the Federal Property anéd Administrative

Services Act of 1949 ie not violated even though the GSA Admin-
fstrator before he denies an FKS property requeat under 16
U.8.C. 667b fails to determine that the property is not required
to meet the needs and responsibilities of FWS.

Also, it is significant that GSA has always considered an
N8 request under 16 U.S.C. 667b to be essentially the same as
a State agency request for "surplus property" under the Federasl
Property and Administrative Services Act of 1949. See 13
Pedersal Register 1350, March 14, 1950, and GSA Froperty Manage-
ment and Disposal Service Hendbook 4000.1, Excess and Surplus
Real Property, chapter 3, peragraph 41,

B. Does the GSA Administrator have complete discretion to

-

decline an PUS request for real property under 16 U.S.C. 667b?
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There is no legal standard in 16 U.8.C. 66Tb limiting the
GSA Administrator's discretion to deny an PWS request for Fed-
eral excess property, since this provislofn -Nérely provides that
he is to determine whether the property “is available® for wild-
life conservation, including migratory birds, Because the pro-
vision only says the property “may * * * be transferred® to 2
State or the Secretary of the Interier, there :is no requirement
that 2 request for it must be satisfied, even though it is
wyaluable® for wildlife conservation or of “particular value

fn carrying out the -national migratery.bird management program.t. !

C. Can FWS bypass 16 U.S;C.w6£7bggnd»1qggive'niqratory
bird property under the Federal Property and Administrative
services Act of 194972

FWS can request excess prépefty for ‘migratory birds under
the Federal Froperty ané Administrative Setvices Act of 1549.
But to come within that Act rather than 16 U.S.C. 667b FWS nust
either offer to pay for the property or demonstrate to GSA that
reimbursement is not required because one of the five excertions
to reimbursement in 41 C.F.R. §101-47.203-7 avplies.

As discussed above. the exception most vertinent to FWS
avpears to he 41 C.F.R. 101-47.203-7(2)(1i)(a)s which would
require FWS to demonstrate its inability to furnish the recquirea
reimbursement without an additfonal aprrorriation for the grecific
purpose of purchasina property for migratery birde. bouse {learinas
on the Department of the Interior and Related Acencies Appro-
priations for 1977, Part 4. February 27, 1376. ircdicate the
rossibility that FWS has insufficient appropriations for the
purchase of land for migratory birds. The Director of FwS,

Mr. Lynn A. Greenwalt, testified at vage 455 of the Hearings
that FWS had onlv about half the funds it needec to maintairn

its 7-veear schedule for property acquisitions to be used for
migratory bird habitat. Alsc., Xr. Russell Fielding. Chief cf
¥wW5 Legislative Services, told us the Fwd Real Property Civision
hee records of FwS “nleading poverty* and receivine from 632
without reimbursement excess Federal property under the Federal
Froperty and Administrative Services Act of 194y rather than

16 y.S.C. 667b..
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