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In connection with the above audit, you requested an 
analyeie of the legielative hlBtctfy of the Federal Property 
•nd AdainlBtratlve Services Act ipf 194^. The purpose of tfre 
analysis is to assist in determining what limits if any th« Act 
places on the discretion of the Adicinistrator of the General 
Services Administration to dispose of excess and surplus real 
property. 

The legielative history confinns that the Administrator 
does not have discretion to dispose of excess real property 
outside the Federal Govemaent if it is clear a Federal agency 
neede it and would be required to purchase on the market store 
expensive property in lieu of the less valuable excess prop­
erty. He is required to survey Federal agency needs for the 
property. Economic advantage to the Government justifies 
disposal to a private party. State or local aovernment. 

With two exceptions, there appears to be no specific limi­
tation on the Adalnistrator's discretion to reject a proposed 
use of surplus property in favor of another use outside the 
Federel Government. The two exceptions are the priority surplus 
property uses for power transmission lines and public airports. 

The attached Legal Analysis discusses the Administratcr's 
discretion to dispose of excess anc surplus real property 
insofar as the legislative history adds to the understanding 
of the subject beyond what can be learned fror- reading the 
text of the Act. 
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It also discusses legislative history that aids in 
shoving that thr Secretary of the Interior's request under 
16 U.S.C. 667.b ̂ or excess property to be used as a aigratory 
bird refuge is not subject to the Federal Property and 
Adainiatrative Services Act of 1949 (40 U.S.C. 472(g)). 

In reading this Legal Analysis it should be kept in 
nlnd that the legal j^dguirenents of tbe statute nay be different 
then the i^ntentlon of individual Congressiien as expressed 
in the legislative history, for this reason, any application 
of specific facts to the general cosaaents aade in this Analysis 
should be discussed with soneone in the Special Studlee and 
Analysis Section. Office of General Counsel. 
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LEGAL ANALYSIS 

OIGESTi The legislative history of the Federel Property and 
Adninlstretlve Services Act of 1949 confirms that the 
Adainistrator of the Generel Services Adninistration 
does not have discretion to declare excess Federal 
property surplus and dispose of it outside the Govem­
aent unless after a survey of agency needs, be reason-
sbly determines that no Federal agency requires the 
excess property as an alternative to purchasing ether 
property at a coat higher than the value of the excess 
property. 40 D.S.C. 472(g) and 483. 

With two exceptions (priority, surplus property uses 
for power transaission lines and public airports), 
tbe Federal Property and Adninlstretlve Services Act 
of 1949 does not indicate any limit on the GSA 
Adainistrator's discretion to reject a proposed use 
of surplus property in favor of another use outside 
the Federal Government. 

The GSA Adainistrator has broad discretion to nego­
tiate a sale of surplus real property whenever 
special circuKstances warrant, and he aay Halt 
conpetitlon for a negotiated sale to the extent he 
has any rational basis for doing so. 40 U.S.C. 
484(e)(3)(G). 

The GSA Adainistrator in order to declare property 
surplus has discretion to reject a Fish and Mildlife 
Service reguest under 16 U.S.C. 667b for real prop­
erty to be used as a migratory bird refuge, since 
such reguest is not subject to 40 U.S.C. 472(g). 
reguiring hia to determine that the Government 
doesn't need excess property before declaring it 
surplus. 

I. PERTIIIENT PROVISIONS OF I'HE FEDERAL PROPERTY AND 
ADMIWI6TRATIVE SERVICES ACT OF 1949 

In order to minimize expenditures for property (both real 
end personal), the Administrator of GSA is required under 40 
D.S.C. 483 CO prescribe policies and methods to promote the 
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saximum utilisation of "excess property* by executive agencies 
and to provide for the transfer of "excess property" among 
Federel agencies.. The term "excess property" is defined in 
40 D.S.C. 472(e)t 

"(e) The term •excess property* means any 
property under the control of any Federal 
agency which is not required for its needs 
end the discharge of ite responsibilities, 
as determined by the head thereof.* 

Thus, the Administrator has authority to promote, and provide 
for the transfer of, "excess property," but under the above 
definition It does not become excess until the head of the 
agency holding the preperty determines the agency no longer 
needs it. 

The Administrator has under 40 U.S.C. 484 supervision 
and control over the disposition of "surplus property" to 
perties outside of the Federal Government, including State and 
local public agencies for the various purposee enumerated in 
40 U.S.C. 464 end other statutory provisions. The term "sur­
plus property" is defined In 40 U.S.C. 472(g)i 

•(g) The term 'surplus property* means 
any excess property not required for the 
needs and the dieebarge of the responsibil­
ities of all Federal agencies, as determined 
by the Administrator." 

The effect of tbe above provisions is that "excess property" 
ne longer needed by one Federel agency is to be available for the 
needs of other Federel agencies. It becomes "surplus property" 
for disposal outside the Government only when it Is "not required 
for the neede and the discharge of tbe responsibilities of all 
Federal agenclee ee determined by the Administrator." 

The following discussion emphasizes the legislative history 
of the Federal Property and Administrative Services Act of 1949 
as It reletee to the dlscretionery euthority of the Administra­
tor to have "excess property* transferred between Federal 
agencies and "surplus property* sold or donated to State and 
local government agencies, as well as private parties. 
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II. TRANSFER C^ EXCESS LAND TC FEDERAL AGENCIES 

CUBSTIONt 

Bow much discretion does the Federal Property and 
Admlnlstretive Services Act of 1949 give the Administrator ^ 
to decide under 40 U.S.C. 472(g) that excess real property is 
not required for the needs and the diecharge of the responsi­
bilities of ell Federal agencies and is, therefore, "eurplue 
property" eveilable to perties outside the Federal Government? 

The Administretor's discretion to declare excess property 
surplus end distribute it outside the Federal Government is 
limited in order to prevent new ecquisltlon of more expensi. 
property hy a Federal egency whose needs would adequately be 
served by less valuable excess property. 

In connection vith section 472(g); Bouse Report $)o. 670, 
list. Cong., 1st Sess., Hay 24, 1949, etetes et page 8t 

"'Surplue property' mcens eny property 
which hae been declered excess by a particular 
Federal agency and which, after a survey of 
the needs of other Federal'agencies,'Is ~ 
determined" &y~tHeAdsilnlatratbir'o 
Services no longer required by the Federal 
Govemment es a whole." (Underscoring 
provided.) 

Tbis stetement refers to subsection 3(g) of S. 2020, 81st 
Cong., 1st Sees., the deflnlton subsequently enacted. Conse­
quently, before determining that Federal agencies do not require 
excese property, the Administrator must conduct a "survey" 
of Federal agency need for the property. 

Senate Report Ho. 475, Slst Cong., 1st Sees., at page 6, 
makee tbls same statement concerning the need for a survey of 
federel egency neede before property is determined to be surplus. 
Further, thie report at page 4 etatest 

"(Gj reat losses have been suffered by tbe 
Governisent through purciiasIn new artijrles 
by'bne'age'ncY when'ser of 
tne~same type are avallable in the Inventor ies 
of other'agencies and excesia' to thelr~heeds. 
The biii is' ekpeeted tb"stop these" IbsseiirTt 
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/ provides a uniform system for the identifica-
I tion and classification of property, and for 
j tbe standardization of contract forms, speci-
' ficatlons, and procedures. It requires execu­

tive agencies to maintain reasonable inventory 
levels end to establish adequate inventory 
controls. The Comptroller General is author­
ised to prescribe principles and standards for 
property eccountlng. The bill requires con­
tinuing surveillance by every executive agency 
of tbe property under its control end it 
authorises the Administrator to make surveys 

f of such property and of property-management 
^ practices. Through these meesures, the con-
I mlttee believes that'there~cah be, and, if 
^ sfllclentlx eiministefed, that there will be 

iixiiuiTut iiliatlon of ~pr oper ty. >! ready owned 
^ by~tfie"GbvemiBent and^minimum ourchasing of 
^ n«*LP??i«??[Y*"" (uHaer scor ing' provided.) 

This stetement refers to sections 201-202, 205 and 206 of S. 2020, 
vhlch in pertinent part ere identical to these sections of the 
present Act. 

Maximum utilisation of Government-owned property and the 
various provisions in the Act to implement tbis policy were, 

[ then, enected with the objective of preventing losses to the 
: Government when agencies purchased new property in lieu of 
^ receiving property excess to the needs of other agencies. 

A similar explanation appears in Bearings on the Federal 
Property Aet of 1949, S. 990 and S. 859, Slst Cong., 1st Sees., 

I before the Senate Committee on Expenditures in the Executive 
Departmente, April 14, 1949. This colloquy between the Coa-

I mlttee Chairman and the Acting General Counsel of the Federal 
1 Norks Agency (Harwell H. Elliot) appears on page 26 of the 

Rearingsi 

I "MR. ELLIOT. 

•I th^nk the biggest thing that this bill 
is designed to do is to get maximum utillza-
tion^by the' Government of its ownr^greperty^— 

U 
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The purpose--'and it is â  purposethat will 
have to be^ce'rried out not only by' tĥ ls]̂ clear 
iegieletibii but By IhtcllIgent'aha exhaustive 
admin is traHoh-^i s~ to ayo id' the' situaHoh' 
wBefe^ l̂ oday one agency lB~buyln^^ at 

the same'things offset_junk^Bealer^^ 
Because the'egency"whic^ selllhg^doesn^t 
^'^^^"^^•^J^heegenc 
for'that materia17" 
~ ""THE"^'AIRMAN. Does this bill require 
that an agency, when it ascertains that it 
has property excess to its needs, must certify 
that property to the Federal Works Agency,*/ 

I and that the F14A, after taking jurisdiction, 
f may dispose of it either to another Government 

agency or as surplus property under the terms 
of the bill? 

"HR. ELLIOT. That is correct, sir. The 
bill defines excfess and surplus property and 
def ines exce88_ pr oper ty 7*?. E'TPP̂ î ^ 
control of_ahy~ agency Vh ich 'the head * o l the t 
agency has determined he'no^ Ibngerjneeds in 
his operatlohsii 
' •THE CHAIRMAN. In SO determining, it may 
then become surplus property if it isin 
excess'to the needs^ of other' agencieŝ ô̂ ^̂  
Gbverhmeh't? 

"MR.ELLIOT. That is correct, sir. 
» "THE C8AIRMAN. The Federal Works Agency, 

under this law would determine, after that 
property was certified as no longer needed 

j"̂  by a specific agency, whether it ie excess 
t property to that agency end to the Govern­

ment needs. If it is in excess of Govern-
'I ment needs, it then actually is surplus 
1 property? It would be placed In one cate-
' gory or the other by your agency and dis-
p posed of accordingly. 

*/ The bill under discussion, S. 990, Slst Cong., Ist Seas., 
would have given property disposal functions to this existing 
agency rather than creating GSA. 

- 5 -
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•MR. ELLIOT. That is correct, sir. It is 
i up to each agency to sa]f what property_ is 

exceis tb^it,'"6ut havingsb determined_tnat, 
; it'^hai tbe"reipbnsifeIlitY~an3 the duty to 
^ report to~the'A3mlhl8tfatbr. He in turn has 

the fespbnslbinty~ana"^uty,of surv^^^ 
ne'e2[s of "the" entire"^ Gove rn̂ ^ 

} a "con tinubuia"" survey anB^bf'scelng what other 
, agencies'may^or'may_npt heed whatbroperty. 
[ ' 'TBe'CBAIRMANT Are the terms of the bill 

sufficient to make it mandatory that each 
agency submit syitemstic and periodic reports 

! to the Federal Works Agency with respect to 
f excess property it may have on hand? Or is 

that to be controlled by rules or orders pro-
r mulgated by the Administrator of the Federal 
'̂  works Agency? 

•MR. ELLIOT. I might say that both the 
, President and the Administrator under the 
f terms of this bill have power to prescribe 
[ general regulations, but in answer to your 

specific auestion, section 103 (b), which 
f appears oii page 10,"i'*belleve, Tines 15 

through 20, requires that— 
[ "'Each executive agency shall (1) 
^ maintain adequate inventory controls 
L and accountability systems for the prop-
1 erty under its control, (11) continu-
r ously survey property under its control 

to determine which is excess property, 
and (iii) perform the care and handling 
of such excess property.' 
•THE CHAIRMAN. That particular subsec­

tion does not have any specific provision 
requiring thet as they make these aurveys 
and inventories, they shall submit such 
report to your agency. 

•MR. ELLIOT. No, sir/ but section 
107 (e), on page 20, lines 7 through 9, 
authorizes the administrator to make sur­
veys of Government property and management 
practices with respect thereto end to 
obtain reports thereon from executive 
agencies. 

'/• 
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"THE CHAIRMAS. Then the bill does pro­
vide a system of permitting tbe Adminis-
tretor of the Federel Works Agency to issue 
regulationa to the other agencies with 
respect to reporting excess property. 

•MR. ELLIOT. That is right, sir. 
"THB CHAIRMAK. But it does not pre­

scribe eny periodic report. They will be 
made, as contemplated by this bill, only 
subject to requests or regulations that may 
be promulgated by the Administrator of the 
Federal Works Agency. In other words, there 
is considerable latitude left in the law to 
the Administrator of the Federal Works 
Agency with respect to setting up e system 
whereby your agency can be kept informed 
with reepeet to inventories of property in 
the possession of various Government agencies 
end when those inventories reach the point 
that they do have property in excess of their 
needs. 

"THE CEAIRKAH. Now let ne get one other 
point streight. We heve developed that each 
agency under the regulations that may be pro-
mulgeted by the Federal Works Agency, will 
be required to keep Inventories end make 
reports as called for. It ie contemplated 
that the Federel Work8_Agency" winjBaive*" 
knowledg<r_at"alI''tIme8 of'anjf excesj~prop-
•f.?̂ Y.Zl?-i?X E*FtIcuIar'age^ 
i>ent,_the natuire"b|2'tBat groper^^ 
???^lir*''?ZY9"'^"Agency"tfherefore becomes a 
i??15*"?Il5«"*^'«^ ^"^f<>^*«'tibh''w^ 
tb"property^ 
"^•*MR. EtLIOT. That is true, sir. The 
other 8 î de of that picture is thatunder 
the t_ same'section'it^ 
**I??^I^_i*?I?I?o?*foe^o|'"Inlbr^^ as to 
the~hee3sybf "agencies'"for property.* "(Under-
8cbrIhg''prbvidedT) 

- 7 -
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Under discussion in this colloquy are the definitions of 
"excess" and "surplus* property in S. 990, 81st Cong., Ist Sess., 
enacted in pertinent part as the Federal Property and Adminis­
trative Services Act of 1949. Section 103 of this bill, referred 
to in the colloquy, was subsequently enacted (with minor changes) 
ss Section 202 of the Act (40 U.S.C. 483) providing for maximum 
utilisation of Federal property in order to minimize expenditures 
for property. Section 107 became section 206 of the Act (40 
U.S.G. 487), eutborizing the Administrator to make surveys of 
Government property and obtain agency reports on property hold­
ings. 

Tbe above legislative history makes clear that in two 
respects the definition of "surplus property," together with 
40 O.8.C. 483 flnd 487. limits the Administrator's discretion 
to dispose of Federal excess property outside the Federal 
Government, first, he may not do so if he definitely knows 
that one or more Federal agencies can use the excess property 
to adequately meet their needs at leas expense than a new 
acquisition of Federal property. Second, his discretion is 
checked beceoee he must survey agency needs for the excess 
property before determining it is surplus. The survey involves 
using the informetion system for identifying the excess property 
possessed by holding egencies and matching it with the property 
needs of other agencies who would be required to purchase prop­
erty on tbe market unlees they received the excess property. The 
Administrator's discretion is checked in this manner in order to 
minimise Government expenditures L̂B required by 40 U.S.C. 483. 
for this purpose, the legislative history makes no distinction 
between real and personal property. 

Tbe overriding concern of minimizing costs in connection 
with the Adminietrator's determination that excess property is 
not needed by Federal agencies is illustrated in a letter from 
the Comptroller General to the Chairman of the House Subcom­
mittee on Generel Government Activities, Government Operations 
Committee, B-132099, July 22. 1957. The Chairman asked the ques-
tioni May a Federal agency declare a property "excess" to its 
neede and the GSA Administrator declare that property "surplus" 
when the salee arranaement provides that the private purchaser 
will lease back the property to the agency which uses the prop­
erty for the same purpose before and after the sale? The letter 
recognized the logical difficulty of the Administrator determin-
ing that the property was "not required for the heeds and the 

- 8 -
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discharge of the responsibilities of all Federal agencies, as 
dstermined by tbe Administrator," when the same need and use 
were served for the same Federal agency before and after the 
surplus property declaration and salei 

"Question Ho. 5 presents a situation which, 
in our opinion, raises serious doubts as to 
whether there Is any besls for determining 
that the property Is 'excess* or 'surplus' 
property. The fact that the property was 
Immedietely leased back after sale certainly 
indicates that there is a continuing need for 
the use of the property. Such fact also 
would constitute prima fade evidence that 
there is a continuing need for holding title 
to the property. We feel that, in order to 
rebut such prima facie evidence, an agency 
would have to make a very clear showing thst 
the transfer of title to and leasing back of 
the property were economically in the beet 
interest of the Government. This ehowing 
possibly could be made in a few instances 
where the Government'e coats of operation 
and malntenence were unusually high when 
compared with similar costs of the proposed 
vendor who specializes in that particular 
type of work. We believe that any doubtful 
ceae of this nature should be presented to 
the Attorney General for his determination 

} as to whether the property was lawfully 
; disposed of under the provisions of the 

Property Act since he is the only one who 
f̂ might possibly recover the property. There 
i is no final action which the accounting 

offlcere could take in the matter." 

Significantly, this case represents an example of "prima 
facie evidence," or e presumption, that an agency requires the 
property. The presumption could be overcome by showing that the 
sole is economicelly In the best Interest of the Government. 

Most Importantly, the declelon statesi 

•The above definition of 'excess property' 
(40 U.S.C. 472(f)] clearly vests in the head 
of-eacfa-Fcderal agency-dlsefetrionary authority 

- 9 -
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to determine whether any property under its 
control is required for its needs and tbe 
discharge of Its responsibilities. Itic above 
definition of 'surplus property' (40 U.S.C. 
472(g)I likewise vests in the Administrator 
of General Servicee discretionary authority 
to determine whether any property declared by 

j* a Federal agency to be excess property is 
required for the needs and the discharge of 
the responsibilities of ell Federal agencies. 

I In view of such discretionary authority, the 
\ ^gnity'b^lihyBe term ihat Ion by a bead of a 
' Federal agency or b^tRe33»i'^^«tr«tb£_of 
r eeherallgervTces'that"]propertOL«^^ 
} prbperty or"surpiui'property, reepejctively, 
I cbuld'^hot"be~gue8tibned by the accounting 
; of fleers" uhleais su'cR 3etermine tjons were 

clearly arBItrary*or'capricious and even 
X then'the'only" actlon'the accounting officers 
I couIB'teRe wouia"6e'*tb* "report themaHer to 
1 thi**Cbhg"ree8 or to •'the"Attorney General for 
\ iny3poislbIe71egeI~pro'cee^ 

"Whether such determinations are airbUrary 
or caprlcIbus~req"ulres'consiaeratibn of the 
meinlng"'o'f the cieusesT]'re§ulreOi£ J^». 
neeai~«hd'"the^licharge of_lt8 respons lb il l-
ties^'an3''*regulre3^or the heed's anoL the 
dlscHerge"oi• th*'responsibilities ol a'lI 
Federel agencles''^ cbntelhed" in the above 
dellnTtlbns. ~We'Tiave|buhd'no thing in "the 
leglilitrvelilitb'ry' o? the'pfoperty Act to 
explain'the speOTlc' ThtenVof tfiese clauses. 
Such clausee~have to-Be construed,therefore, 
Ih'thirilght bl"their'cbiibh'birdInary meaning 
when cohli Idered^ In^ thecpn text^ of the en tire 

"Section 2 of the Property Act provides 
thet it 'is the intent of tbe Congress in 
enecting this legislation to provide for the 
Government en economical and efficient eystem 
iQ^ • • • ( b ) the utilization of available 

- 10 -



B-101646-i>./V(. 

property/ (c) the disposal of surplus prop­
erty.' One of the primary purposes of the 
legJj^latlon^was"to obtain morejacbiibmical^^ 
use oT"the prop'er ty " through'^iM 
tlbh""bl"the property" by 'aliPagencIes o|~the 
Sbvernniht and'the"minimum purchailhg o f hew 

[ pFbiMrtyl'Sihate Repbft~No. ~475', S'ist'Cbhgress, 
f siates'that the proposed legislation (enacted 
I ai the 'Property Act'] would prevent great 
I losses which had been 'suffered by the Govern-
/ nent thrpugh purchasing of new articles by 
[ one egency when serviceable articles of the 

seme type ere available in the Inventories of 
f other agenclee and excess to their needs.* 
} The Property Act did not attempt to force 
(̂ an agency to continue to use property under 
.̂  its control which it had determined to be 

excess to its neede, but merely required that 
V any property declared by the owning egency 
f to be excess to Its needs be offered to 
i other Government agencies prior to its dls-
' position to private concerns. 

"Whether an agency needs to use certeIn 
property to'carry' ou^'en authbrlzedprbgrM 
depends primarliy upon "the^ianner^ ?fi|of' 
the'pro^M le'to" Be^cerrlea^but en3rgreat 
weight"must* birpveh~th<r3'eterm^^ of the 
igincy~Eeed~veete3~wlth' tTie'respoh^IBIllty o i 
es r r ying^bui" the^p rog ram. "I t ija ~e guest Ion wh ich 
cannot^&rahswered categbrically^n the 'afllr-
mative''br' the ne^e t Ive^as "a" genera I propoilUon, 
But muit3Be_8etermlned oh'the'B'asIs'o'f the 
ficte'lneach case"cohslSerIng the^man^ 
wKIcH^ihe'pfbgrim le~ Belng^conducteB^„r?fi?r?_?*y 
be"ihetahcee'where""certaiirprb]pert^^ 
communlcatibh"1facIlItlee,~jcouId be fbld^enS the 
purgose_fbr""wh"tch'lt''waB'being'u^ 
through private contra"ct8^at~a^cb8t_Ieii~then 
t$e]]Govemi»h t^s^ £OSt s' 6 1 oper a tlon^aniT^^ia ih-
tehance'ofthe property^ Jf|oleuch3M*«i31~ 
cbuT3~be_argued thatfthejooye'rnment'^s need'was 
for the avallaBility ol_cbmmunlcanon"services 

- 11 -
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f 
} 

r a the r ̂  than_ f or _« _pr oper t y r Igh t i n_ t he f ac_i 11-
tieai. "^ir thi8~be~a~"fact" ahd'"the" agehc^^ 
determined that the property is no longer needed 
for such purpose or for any other activity 
within the agency and declares the property to 
be 'excess property,' we do not believe that 
such a determination could be said to be arbi­
trary or capricious. If such property is in 
fact not needed by any other Govemment agency 
and the Administrator of General Services declares 
the property as 'surplus property,' his determi­
nation likewise would not be arbitrary or capri­
cious and the sale of the property to private 
interests might be legally proper. 

"The fact that the property is continued to 
be used by the owning agency pending its dispo­
sition either to another Government agency or 
aa surplus property would not necessarily 
affect the legality of the determinations that 
the property was *excess' or 'surplus* property. 
The continued use of the property does not, in 
Itself, necessarily mean that the agency has a 
continuing need for either the uee of, or 
title to, the property. As indicated above, 
the„egency_might be able to'cirryf but'thje ' 
••••- E'^99'?5_*<>f e ecbnbmically'^l^f ter_̂ th"e 

The underscored portions of this quote suggest at least three 
questions the Administrator must generally answer in the negative 
before he ia authorised to reject e Federal agency'a assertion 
of need and declaree property surplusi 

1. Will the requesting agency be required to purchase 
other property at greater coet to the Government than the value 
of the excess property available to eatisfy the agency's need? 

2. Doee the requeatlng agency need the property to carry 
out Its progrem by the method It Is primarily responelble for 
chooeing when there is no cheaper or adequate alternative 
property eveliable on the market? 

3. Considering all facts and circumstances of the parti­
cular case would the Government receive any economic advantage 
by using the property-^iteelf rather than selXthg or donating 
the property? 

- 12 -
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l̂  Compare B-152223, November 6, 1963, which held that there 
y wee no ratlonel basis for an "excess" and "surplus" property 
f; determination when the purcheser acted only es a landlord 
'', for the egency which had owned and used the property before 
t the sale. 
f III. DISPOSAL or SURPLUS PROPERTY 

^ESTIpNSt 

A. Does the legislative history of the Federal Property 
and Administrative Services Act of 1949 indicate any priority of 

It need fo¥ surplus real property which serves as a check on the 
4 GSA Administrator's discretion to reject a proposed use of the 
'I property outside tbe Federal Government in favor of another use? 
^ - ' • 

J Section 602 of tKe Federel Property and Adminlatratlve 
I services Act of 1949 (formerly S502, 63 Stat. 399) statest 
i "SEC. 602. (a) There are hereby repealed— 
• "(1) the Surplue Property Actof 1944, 
' es smended (except.'sectlbhs "13 (d)7 13 TgJ# 
j lI'ThTT 26r end 3$~(B)~(I), ahd'sectTbhs 501 
[ and 502 of Reorgenizatlon Plan Numbered 1 
I, of 1947f Provided, That, with respect to 

the diepoeai under this Act of any surplus 
real eetate, all priorities and preferences 
provided for in eaid Act, as amended, shall 
continue in effect until 12 o'clock noon 
(eestern standard time), December 31, 1949/ 
• * * " (Underscoring supplied.) 

In connection with this provision, House Report No. 670, 
81st Cong., 1st Sees., May 24, 1949, states at pages 5-6t 

"Surplusjreal property is in a different 
situation^"' that" relating to municipal air­
ports, public parks, historic monuments, 
and for recreational purposes is set up 
as permanent,legisletion. As to all bther 
iufplus'""real"property'the coswittee has 
retained existing priorities and preferences 
with respect to the disposition of such sur­
plus real property only until 12 o'clock noon 
(eastern standard time) December 31, 1949." 

- 13 -
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1 Consequentlyr prior Itlee for surplus real property ter­
minated on December 31, 1949, with the exception of any priority 
in the Surplus Property Act of 1944 not repealed by section 602. 
Two real property priorities appear to have been cerrled over 
from the Surplus Property Act of 1944. One is evidently eurplus 

1 power trensmisslon lines. The other is surplus property for 
t public airi^rts. See 50 Appendix U.S.C. 1622(d) and (g)(6), 

respectively. Any question conceming these priorities should 
be checked with GSA. The GSA Property Management and Disposal 
Service Handbook (4000.1), Excess and Surplus Real Property, 
Chapter 3, paragraphs 31 and 32, does not explain how GSA 
recognises and deals with these priorities. 

Other than these two priorities, there appeara to be no 
specific limitation on the Administrator's discretion to 
reject a proposed use of surplus property in favor of another 
use.*/ 

B. Whet circumstancee justify the Administrator of GSA's 
negotiated eele of real property under 40 U.S.C. 484(e)(3)(G)7 

40 U.S.C. 484(e)i requires publicly advertised sales except 
for the express reesons set forth In section 484(e) permitting 
ssles by negotiation. A common but troublesome justification 
is that contained In section 484(e)(3)(G)i 

"(3) Dleposels and contracts for disposal 
may be negotiated, under regulations pre­
scribed by the Administrator * * • subject 
to obtaining such competition as is feasible 
under the circumetances, if— 

"(G) with respect to real property only, the 
character or condition of the property or 
unusual circumstances make it impractical to 

V While not having a priority of right to surplus property 
lor public parks, recreational areas and historic-monument sites. 
State end local governments receive any such property at a price 
of only 50 percent of feir market value for park end recreational 
uses end without monetary consideration for historic-monument 
sltee. 

_ _ _ _ _ 

/ 



B-101646^^. 

1 

I advertise publicly for competitive bids and 
the fair market value of the property and 
other satisfactory terms of disposal can 
be obtained by negotiation; * * * • 

I 

Concerning this provision. Senate Report No. 1284, 85th 
Cong., 2d Sees., at pages 14-15, contains these comments of 
tbe Comptroller General: 

"Subparagraph (G) would authorize negotiated 
disposals, subject to obtaining such competition 
es is feasible, with respect to reel prop­
erty only. If *the character or condition of 
such property or unusual circumstances make 
It impractical to advertise publicly for 
competitive bids, and the felr market value 
of the property and otber satisfactory terms 
of disposal can be obtained by negotiation.* 
In tbe administrative comments concerning this 
provision it is steted that the public Interest 
Is substantially safeguarded by the requirement 
that In the exercise of the negotiating authority, 
there must be obtained tbe feir market value 
of the property and other satisfactory terms 
of dlsposel. It Is stated further thet the 
subparagraph_ etrengtheM~the'CoverhmentJeJ" 

posltlonripl5*05i._i!?i"P??'? 1̂ •. sl- •'??P?iy•_!'̂ **̂  
groperty_where~competitor on sn 
egualj'lootlng7~ as" In l;he''ciie_bf''seramble3 
ln|uitrlal'lacllItleifb^ 
property bh~Iease3^prbpef€y_.Jit3Is~itetid'"thet 
this "provlsibh"will permit the'Gbvemmen't'tb 
f econvey property~to "Iprie'r"bvnersJwBo/a, .the 
equjties jusjtlfysuch^ acti.bh.~Ai Indicated in 
"tne iBbve report of July "567 1955, we_do not 
quest ion_the „purpo8e8_oJ!_ thesubgaragraph^^ M 
p'rbpoied but'wc pel live that under' the''language 
used tEe~autTibrrty'"tb neg 
ciiaarlly'brbad^and' could'be the'sub^ect'of 
abuse. Further^ as "ihdlca'ted In bur'prior"^ 
repb'rt we believe that this subparagraph 
should, therelbre, be'restricted terms 
to'the" ca'sei'' to*" which"! t~ wa 8~ih tehde3 ' to" appiy, 
as' refeirred tb'lh~"the"bxplahatbry letter: We~ 
are still of this opinion." 

- 15 -
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However, this provision was not restricted to situations 
where competitors are not on an equal footing or to reconveyance 
of property to former owners, but retained authority to negotiate 
expressed in the meet general of terms. Consequently, it gives 
the Administrator broad discretion to negotiate whenever the 
elrcuBwtaneee warrant. To the extent thet he has a rational 
basis for doing so, the Administrator may limit competition 
when a negotiated sale is justified. If, for example, one 
proposed use of the surplus property has been selected and one 
party is in the best position to adopt that use^ negotiations 
aay be restricted to that party. See B-16586B/ June 30, 1971. 

IV . RELATIONSHIP BETWEEN 16 U.S.C. 667b (FEDERAL LANDS FOR 
WILDLIFE CONSERVATION) AND 40 U.S.C. 472(g)^(SURFLUS 
PROPBRTT UNDER THE FEDERAL PROPERTY AND ADMINISTRATIVE 
SERVICES ACT OF 1949) 

Summarizing the above discussion, under the Federal Property 
and Administrative Service Act of 1949, the Admlnletrator of 
GSA has authority to aell Federal property to a private party 
only after it is declared 'surplus." 40 U.S.C. 4e4(a) and (c). 
The term "surplus property" means property "excess" to the needs 
of the Federal agency holding it and "not required for the needs 
and the discharge of the responsibilities of ell Federal agencies, 
as determined by tbe Administrator (of GSA}." 40 U.S.C. 472(g). 
The term *excess property" means property under the control of 
any federal agency which is not required for its u.eeds, as deter­
mined by the heed of the egency. 40 U.SwC. 472(e)% Until the 
Administrator makes a valid determination under section 472(g) 
that the "excess property" is not required by any Federal agency 
requesting the property, it cannot be declared "surplus" and 
sold to a private party or otherwise disposed of as "surplus 
property" to e State or local government agency. Thus, Federal 
agencies have a priority to "excess property." But the priority 
is e severely qualified one, beceuse the Administrator has broad 
discretion to determine thet Federal agencies do not need the 
property. There are no priorities for "surplus property" under 
the federal Property and Administrative Services Act of 1949.*/ 

*/ As discussed in III.A., above, under the Surplus Property 
Xct of 1944, there are apparently still priorities for power 

> trensmisslon lines and public airports. 

- 16 -
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But the Administrator of GSA is authorized by 16 U.S.C. 
667b^to determine whether excess property is eveilable without 
reimbursement for wildlife conservation purposes to tbe States 
or. If particularly suited for migratory birds, to the Secretary 
of the Interior, upon GSA's determination that it is so avail­
able, the land may be transferred to either a State or the Secre-
tery of tbe Interior for such purposes without reimbursement. 

16 U.S.C. 667b provides in pertinent parti 

"S667b. Transfer of certain real property 
for wildlife conservation purposes; 
reservation of rights 

"Upon request, real property which Is under 
tbe jurisdiction or control of a Federal agency 
end no longer required by such egency, (1) can 
be utlllzedforwlldlife conservatlon_purposes 
By'the"agency of the'State eierclslhg adminis­
tration over the wildlife resources of the 
State wherein tbe real property lies or by 
the Secretory of the Interior; and (2) is 
(chiefly] valuable for use for any suchfpur-
pose, and which",'In*"the"de'tefnliiatlbnbf^"the 
Admlnletrator of 6ener^n_Serylcea,35la^ 
aBl'ê  |or~8uch 'uie" meyV ho twl ths tending any 
other prbviiibhi^bl'law, be transferred without 
relmbursementor transfer offunds (with or 
without"iiprbveiehts as'determined by said 
Administrator) by tbe Federal agency having 
jurisdiction or control of the property to (a) 
such State agency If the management thereof 
for tbe censervetlon of wildlife relates to 
otber than migratory birds, or (b) to the 
Secretory of the Interior if thereal p"rop-
•rty_hi8 pefnculif' value'"Ihf ca"rryihg7out_the 
national'mlgratbry bird management program. 
* "i-i'Ti ^uhderecbfihg and li>racket8'supplied.) 

The Secretory of the Interior has authorized the Fish and Wildlife 
Service (FWS) to request property under this provision. 

The word "chiefly" was deleted by the Act of September 26, 
1972, Pub. L. No. 92-432^ 86 Stat. 723^ Until this amendment, 

- 17 -
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the Administrator of GSA could not transfer Federal property to 
either a State or the Secretary of the Interior for wildlife 
conservation unlees under the original enactment of Kay 19, 1948, 
c. 310, $1,^ 62 Stat. 240» he found the property to be "chiefly 
valuable" for such purpose. He had to compare the value of the 
property for wildlife conservation and for other purposes. If 
the value was bigher for a private use such as ranching cr 
farming, the property could not be trensferred to a State or 
the Secretary of the Interior for wildlife conservation. See 
the statement of Chairman Dingell in the Congressional Record, 
April 17, 1972, pp. R.3105-06; also House Report No. 92-990 
and Senate Report No. 92-1108. 

Comparison of altemative uses wae the approach suggested 
in House Report No. 972, 80th Cong., 2d Sees., and Senate Report 
Mo. 1220, 80th Cong., 2d Sess., reporting favorably on the 
House version of tbe Key 19, 1948, Acti 

•This bill (H.R. 4018, 80th Cong., 1st 
899B, ] does not alter any of the provisions 
of the Surplus property Act except to pro­
vide that the transfer of these properties 
may be made without reimbureement or trans­
fer of funds. Other than that, the bill 
merely authorizee the Wer Assets Administra­
tor to determine the best possible use that 
may be made of certeIn eurplus property." 

This statement relers to the Surplus Property Act of 1944, 
c. 4S9, 58 Stat. 765i which was left unaltered by the Act of 
May 19, 1948# except that property could be transferred without 
reimbursement for wildlife conservation and most importantly, 
the wer Aseete Administrator (one of the predecessors of the 
Administrator of GSA) could "determine the best possible use 
of the property." The reference to "surplus property" under 
the Surplus Property Act of 1944 waa defined in aection 3(e) 
of that Act to mean surplus to the needs and responsibilities 
of the owning egency. GoverniBent agencies Witfre given priority 
to such surplus property under section 12 cf tbe Act. Thus, 
"surplus property," with Federel agencies having a priority 
to it, was under the Surplus Property Act of 1944 essentially 
the same w "excess property" under the Federal Property and 
Administrative Services Act of 1949. But the Act of May 19, 
1948, gave the Adminietrator the duty to "determine the best 

- 18 -
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possible use" of the eurplus property. Consequently, the 
Federal-agency priority in section 12'̂ did not apply when the 
chief and best use waa a private use. 

The legielative history of the 1972 amendment shows the 
effect of eliminating the word chiefly. The following stetement 
appears in Bouse Report No. 92-990, 92d Cong., 2d Sees., p. 5t 

"WHAT THE BILL DOES 

"As previously explained in this report, 
under tbe Act of May 19. 1948, real property 
under the jurisdiction and control of a 
Federal agency no longer required by such 
agency may be transferred without reimburse­
ment to the appropriate State agency or to 

f the Secretary of the Interior for utiliza-
, tion for wildlife conservation, provided the 
^ property is * chiefly valuable' for such use, 

and if GSA determines it is available for 
such use. 

"H.R. 13025 would eliminate the word 
I 'chiefly* from present law, thereby placing 
L wildlife coneervation on an equal footing 

with alternative public uses for tbe 
property. 

"Your Committee feels that enactment of 
H.R. 13025 would facilitate such transfers 
and enable increesed public ownership of 

k lands Important to wildlife and wildlife 
oriented recreation use." 

Thue. with the elimination of "chiefly" wildlife conservation 
would be on ah equel footing with alternative public uses of 
tbe property. A substantially identical statement appears in 
Senete Report No. 92-1108, 92d Cong., 2d Sess.. p. 4. There is 
no suggeetion in thie legislative history of an intent to treat 
the neede of FWS for its migratory bird program any differently 
than other possible State or local government uses for the 
property. 

QUESTIONSt 

A, Is an FWS 16 U.S.C. 667b request for real property with* 
out reimbursement subject to the 40 U.S.C. 472(g) requirement 
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that the GSA Administrator must find no Federal agency, including 
fVS, needs the property before he is authorized to declare it 
"surplus property"? 

If FWS requests property under the Federal Property and 
Administrative Services Act of 1949, GSA can't declare it 

' surplus and dispose of it outside the Federal Government unless 
under 40 U.S.C. 472(g) the Administrator of GSA first determines 
It Is not required by FWS or any other Federal agency. But when 
FWS requests property under 16 U.S.C. 667b« the question arises 

? whether the Federal agency priority in 40 U.S.C. 472(g) applies 
I to the FWS request. 

Although the answer is not entirely free from doubt, it 
[ doee not appear that an FWS request for property under 16 U.S.C. 
1 667b is subject to 40 U.S.C. 472(g)^ If it were, FWS together 
f with other Federel agencies would have priority over State and 
^ local governments requesting the property. But the 1972 amend­

ment to 16 U.S.C. 667b placed wildlife conservation "on equal 
footing with alternative public uses," as stated In House 
Report No. 92-990 end Senete Report No. 92-1106, 92d Cong., 
2d Sees., discussed above. The Intent to give wildlife 

I conservetion equal consideration is Inconsistent with the 
W notion that FWS under 40 U.S.C. 472(g) is to have priority 
^ (more than equal) access to Federal property which it requests 

for migretory birds. Also, the 1972 amendment's deletion of 
the word "chiefly* does not evidence en intent to take away 

^ GSA'e authority "to determine the best possible use* of the 
property, aa Indicated in House Report No. 972 and Senate 

S Report No. 1220, 80th Cong., 2d Sees., under the original Act 
of May 19, 1948. The 1972 amendment eliminated the require­
ment thet the property heve the higheet value for wildlife 
coneervetion before it could be used for that purpose. But 
eliminetlon of that standard did not necessarily diminish the 
Administrator'e authority "to determine the best possible use* 

^ of tbe property. 

A further queetlon arises as to whether 40 U.S.C. 472(g) 
attaches to a 16 U.S.C. 667b FWS request because the Federal 
Property and Administrative Servicee Act of 1949 at 40 D.S.C. 
474 says it is paramount and prevails over inconsistent provi­
sions of other laws; 

> 

'The authority conferred bv this Act shall 
be in addition and paramount to any authority 
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conferred by eny other law and shall not be 
subject to the provisions of any law incon­
sistent herewith • • •," 

But the supremacy of that Act pertains only to the 
circumstances within its scope. One of those circumstencee 
is that In accordance with 40 U.S.C. 483(a)(1), the GSA 
Administrator, with the approval of the Director of the Office 
of Management and Budget (OMB), is to prescribe the reimburse-
n«nt for transfere of excess property to most Federel agencies. 
As provided ia 41 Code of Federel Regulations (C.F.R.) section 
101-47.203-7> GSA and OMB have agreed to permit transfers with­
out reimbursement In five cases. Of theee, the exemption from 
reimbursement most relevarit to FWS would seem to be section 
101-47.203-7(f)(2)(il)(e). The provieion says the transferee 
agency may receive excess property without making payment if 
"it clearly demonetretee thet It cannot furnish the required 
reimbursement without obteining an additional appropriation 
for that specific purpose." But apart from exemptions allowed 
by GSA and OMB, reimbursement is required. 

I An FWS property request under 16 U.S.C. 667b ie not 
strictly within the scope of the Federal Property and Admln-

'̂  Istratlve Services Act of 1949, since section 667b provides 
that In no case Is the Secretary of the Interior or a State 
required to pay for property received. Because tbe two acts 
do net cover ttie same circumstances, there is no conflict 

I between them. Sends Sutherland StatutoryConstruction, Volume 
IA, SS20.26, 23.08-23.10. 'Anff since the acts'are'nbt coter­

ie ainous, tbe supremacy of the Federal Property and Administrative 
[ Servicee Act of 1949 is not violeted even though the GSA Admin-

Istrstor before he denies an PWS property requeat under 16 
U.S.C. 667b fails to determine that the property is not required 
to meet tbe needs snd reeponelbilitles of FWS. 

p Also, it is significant that GSA has always considered an 
[ FWS request under 16 U.S.C. 667b to be essentially the sane as 

a State agency request for "surplus property" under the Federal 
Property and Administrative Services Act of 1949. See 13 

^ Federal Regieter 1350, March 14, 1950, and GSA Property Manage­
ment and Disposal Service Handbook 4000.1, Excess and Surplus 
Reel Property, chapter 3, paragraph 41. 

B. Does the GSA Administrator have complete discretion tc 
decline an FWS request for real property under 16 D.S.C. 667b? 
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There is no legal stimderd in 1^ ̂ .S.C. «67b limiting tbe 
i GSA Administrator's discretion to deny an FWS request for fed­

eral excess prooerty, since thie provision «fe*ely provides that 
' he is to determine whether the property "is available" for wild-
^ life conservation, including migratory birds. Because the nro-
f vision only says the property "may • • • be transferred" to a 

State or the Secretary of the Interior, the^^;is no requirement 
that a request for it muat be satisfied, even though it Is 
-vftluable** for wildlife oinservatlon or of "particular value 
in carrying out the-national migratory bird management program.v 

••3 

[ C. Cen FWS bypass 16 U.S.C. 6*7b ei»d r^qelve migratory 
bird property under the Federal Property and Administrative 
Services Act of 1949? 

t FWS can reouest excess wc«petty for migratory birds under 
f the Federal Property and Admihlittative ifeiV̂ Jies Act of 1549. 

But to come within that Act rather than 16 U.S.C. 667b FWS must 
• either offer to pay for the property or demonstrate to CSA that 

reimbursement is not required because one of the five exceptions 
. to reinbursement in 41 C.F.fi. §101-47.203-7 applies. 

i As discussed above, the exception jnost pertinent to fW5 
'- appears to be 41 C.P.K. 101-47.203-7(2) (il)(a)* which would 

require FWS to demonstrate its inability to furnish the requirpo 
' reimbursement without an additional appropriation for tbe specitic 

purpose of purchasing property for jnicratcry birds. House Hearinns 
I on the Department of the Interior and Related Aqencles Appro­

priations for 1977. Part 4, February 27. 1976. indicate the 
.^ possibility that FWS has insufficient appropriations for the 
, purchase of land for rolgratory birds. The Director of FVfS, 

He. Lvnn A, Greenwalt, testified at Page 455 of the Hearings 
that FWS had onlv about half the funds it needed to maintain 
its 7-yeer schedule for property acquisitions to be used for 
migratory bird habitat. Also, Mr. Russell Fielding. Chief cf 

Y KWS Legislative Services, told us the FWS Real Property Division 
, hae records of F-VtS "pleading poverty* and receiving from QS? 

without reimbursement excess Federal property under the Federal 
iroperty and Adip.inistrativo Services Act of 194y rather than 
16 U.S.C. 667b.. 
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