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THE PURCHABE OF LAND WITHOUT AUTHORITY

OF LAW, . 7edy

An appropristion for the erectlon of » monument to Sergt. Charley
Floyd dowe not anthorize the purchuse of land for o site therefor,
and & conveynnce to tho United States of land therefor Ju conaidera-
tiop for o enm specified i8 in contravention of section 3736, Revised
Statutes, which prohibits the purchasoe of land escopt wnder a Jow
sutherizing its purchase, and is void,

(Assistant Comptroller Mitchell to the Secretary of War, April
12, 1900.)

I have received your letter of the 31st ultimo, s follows:

“I have the houor to transmit herewith 4 letter from Capt.
H. M., Ohittenden, Corps of Engineers, United States Army,
dated February 17 ultimo, eubmitting papers pertaining to the
acquisition by the United Stnates of an acre of ground within
which is {o be erected a monument to the memory of Sergt,
QOharles Floyd (see item in deflciency appropriation act of
March 3, 1899, 30 Stat., 1225), aathorizing the Becretary of
War to cooperate with the Floyd Meworial Association in the,
erection of said monument. .

# Attention is invited to the indorsement on eaid letter by
the Judge-Advourate-General of the Army, dated 20th instant,
from which it appears that in the absence of statute the Sec-
retary of War has no authority to acquire land ou behalf of
the United States (gec. 3736 Ii. 8.), and in the opinion of the
Judge-Advocate-General the act appropriating the money for
the erection of the monument in question does not authorize
the acquisition of the land upon which it is to be built; also
that he is not aware of any statute which would prohibit the
expenditare of the said appropriation without acquiring title
to the site.”

Yonr letter does not present any specific question upom
which you desire my decigion, nor does any such question
clearly appear from the papers submitted, therefore my reply
must necessarily be based npon soch question or questions as
oceur to me from the subject-matter of the case,

The act of March 3, 1899 (30 Stat., 1225), provides:

“Monuwment to Sergeant Charles Tloyd: To enable the
Secretary of War, in cooperation with the Floyd Memorial
Association, to cause to be erected over the remains of
Bergeant Charles Floyd, a wmember of the Lewis nud Clark
expedition, who died and was buoried August twentieth,
cighteen hundred and four, near the present site of Sioux City,
Jowy, a fitting monument commemorative ot that expedition
auqd of thefirst roldier to Jay down his life within the Louisi-
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ana purchage, ive thousand dollars: Provided, That the total
cost and expense to the United States of ereeting said moun-
ment shall not cxceed five thousand dollars.”

1t appears that for the consideration of $1 the Floyd Memo-
rial Association, o corporation under the laws of the State of
Towa, executed a dJdeed conveying to the United States one
acre of land for, aud the right of way to, the ajte for the
monument. The Attorney-General has given it as his opinion
that the deed vests in the United States a valid title to the
premises. The State has not ceded jurisdiction over the preu-
ises conveyed. It isuow desired to proceed with the erection
of the wonument, expending the appropriation made therefor,

The que-tions which oceur to we are—

First. IDves the act above cited anthorize the purchase of
land upon which to erect the monument?

Second. Cun any part of the approprintion be used in pay-
ing forland?

Thiwnl. Does the deed above mentioned vest in the United
States a valid title to the premises? .

Fourth. Is it nececsary that the title should be convaeyed to
the United States. before the money can be expended on the
monument?

Fifth. Do the provisions of section 355, Revised Statutes,
apply in this case; in other words, must the Stute cede juris-
diction before the appropriation can be expended jn the eree-
tion of the rmonnment yu the site proposed

The Jadge-Advocate-GReneral, in his indorsement of March

20, 1900, says:

“The Chief of Lngineers in the latter indorsement recoin-
mends that Captain Clittenden he anthorized to procure the
title to the site for the mouument, payment therefor to be
wade from the appropriation for the erection of the monument;
and that o draft of an act ceding the jurisdiction of the State
over the site to the 1United States be prepared.

“In the absence of statute the Secretary of War has no
authority to acquire land on behalt of the United States (sec.
3738, K. 8.), and in the opinion of {his office the act appropri-
ating the money for the erection wt the monumeut doex not
authorize the acquisition of the Lind upou which it is to he
built, for the reason that the aet can be given full foree and
effect without purchasing the title to the Tand.

“The act provides for the expenditure to be wade in cooper-
ation with the Floyd Memorial Assucintion; nud, as stated Ly
thie Cliet of Bugiucers—

¢ No provision is made for the care and maintenance of the
monuinent after erection, or of the site.
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« In my opinion it may fairly be assumed that Congress
intended that the monumeunt should be cared for by the asso-
ciation, and that the United States should be at no further
expeuse in the matter than that of the appropriation for assist-
ing in its econstroution. ] . )

& T am aware vf no statute which would probibit the expendi-
ture of thia appropriation without acquiring title to the site;
and, in practice, appropriations have frequently been expended
in works of improvement without ncnuiring title to the-sites
of such works, particularly in improvement of navigable waters
and bighways.” .

I concur in the opinion of the Judge-Advocate-General that
the act above cited does uot authorize the purchase of land,
therefore the firs! ynestion is answered in the negative.

The second question is also auswered in the negalive.

If it were necessary for me to pass upon the third quostion, I
shonld tind some difficulty in agreeing with the Attorney-Gen-
eral, basing my doubts upon the decision of the circuit eourt
tfor the district of Oregon iu the case of United States v, Tiche-
nor (12 Fed, Rep., 415), in which the court held, quoting from

the syllabns:

“A conveyauee of lands to the Iinited States is void and
inoperative unless the purchuse is authorized by Congress.
Seection 3736 of the llevised Statutes.”

In view of my answer to the fourth question, it does not seem
necessary to consider this point turther.

In regard to the fourth and jfifth questions, I am of the opin.
ion that it was the intention of Congreas, in making the appro-
priation above mentioned, to anthorize the expenditure of the
money in cooperation with the Floydl Memorial Association in
assisting said association in the erection of the monament, and
that when the monumnent was erected the duty and obligation
of the Uuited States was to end. This seemns to contemplate
that said monument was to be erceted ou land owned or cou-
trolled by the association, and T find nothing in the aet which
makes the acquirement of the title to the site by the United
States a condition precedent to the expenditure of the money.
I, also, awm of the opinion that seetion 3563, Revised Statutes,
does not apply to this case. Inreaching this eoncilusion 1 have
not overlooked the decision found in 3 Comp. Dee,, 530,



