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I think the proper rule to be applied in all cases of this
kind is as follows:

Where an ofticer or emplovee who receives annual or
monthly compensation is absent with leave without pay, one
day’s pay should be deducted from his compensation for the
month for each duy he is s0 absent. .

1 bave therefore to advise you that in each of the cases
specified by you, you are authorized to mmke payment in
uccordauce with this rule,

I have also to advise you that the decision rendered to you
by the Acting Comptroller of the Treasury September 2, 1904,
was made under a misapprehension of facts and is in conflict
with thix rule, and it is hereby reversed; and if not acted upon
by you, you will apply the sume rule in that case.

AUTHORITY TO PURCHASE LAND FOR A BRIDGE
SITE.

The appropriation made inthe act of April 27, 1904, for continuing the
vonstiuctiun, ineluding approaches, of the highway bridge across the
Potomuc River at Washington, D. C., and for any and all other pur-
poses connected therewith, is applicable to the purchase of land for a
site for the approaches of said bridge.

{ Comptrillor Tracewdll to the Secretary of War, September 16,
7904.)

By referencc by the Chief of Engineers by your authority,
dated September 6, 1904, of a comuunication from Col, A. M.
Miller, Corps of Engincers, of the same date, you request

my decision of the question which ke therein presents as
follows:

‘1. The following acts providing for the construction of a
highway bridge across the Potomne River have been pussed
und approved:

“(a) Act of Congress (Public No. 49), approved February
12, 1901, contains the following: ' ’

“*Sec. 12. That the Secretary of War he, and he is hereby,
authorized to enter into a contract with the Baltimore and
Potomac Railroad Company or any other party to construct
within two years after the passage of this act, ut a puint not
less than five hundred feet above the site of the present Long
Bridge, a new and substantial bridge for highway travel, of
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iron or steel, resting upon musonary piers and provided with
suituble approaches, and with n sutiicient draw, all in nccord-
ance with plans and specificutions to be approved hy the Sec-
retury of War; and there is hereby uppropriated (one-half
out of the revenucs of the District of Colunbin and one-half
out of any moncy in the Treasury not otherwise nppropriated)
the stim of five hundred and sixty-eight t.housamc‘ dollars; or
so much thereof as may be necessary, (o be paid frow tine to
time, a5 the construction of the said bridge progresses, by the
Secretury of War, under such regulations as he shall presceribe.’

“ (4 The nbove-mentionad section was nmended in the act
(Public, No. 218 making appropriations {or the government
of the District of Columlin, approved July 1, 1902, in the
following terms:

¢ Higrh way bridge across Potomac River: Section twelve of
the ““Act to provide for eliminating certain prade crossings
on the [ine of the Baltimore nnd Potomae Railway Company
in the city of Washington, District of Columbia, and requiring
said company to depress and elevate its tracks and to enable
it to relocate parts of its railroad thercin and for other pur-
poses,” approved February twelfth, ninetcen hundred and
ong, is hereby amended by striking out thercfrom the words
“two vears” and inserting in feu thereot the worde ¢ four
vears.,” and the limit of cost for the bridge ncross Potomae
River is bereby increased to nine bundred and ninety-six
thousand dollars.  And the Secretary of War is nuthorized
to enter into a contract or contracts for the construction of
said bridge within the said limit of cost.? = * %

() In the nct (Public, No. 187) making appropriations for
the government of the District of Columbia, approved April
27, 1904 (33 Stat., 372), was the following item:

i Far continuing eonstruction, including approaches, of
the highwuy bridge wcross the Potomae River at Washington,
District of Columbiu, aud for any and all purposes connected
therewith, four hupdred and twenty-cight thousand dollars;
and the total cost of said bridge and approuches shall not
exceed onc million one hundred and ninety-six thousand
dollars.”

“3, ] would respectlully request that the opinion of the
Comptroller of the Treasury he requested as to whether, ander
the abovencts and amendment, the War Department is author-
ized to purchase the necessury land for approuches to the
bridsre,™

The provizions of law quoted by you sepre do not contain
any express provision for the purchase of land on which to
constract the approaches to the bridge. It is fmplied by your
question that it will be uwecessary to purchase lad ““for
approaches to the bridge.”
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My attention hus also been called to the report of the board
of engineers constituted to select a site and formulate plans,
cte., for the hridge (H. Doc. No. 138, 57th Cong., 1st sess.),
on page 12 of which there is an estimate of the cost of the
bridge, one item of which is as follows:

‘““Southwest approach, including temporary roadway to
Alexandria turnpike and land damages. $34,180;"

and it has been suggested that the appropriation having been
wade in pursuance of this report should be construed as in-
tended to provide for the purchase of the land for the
appronches.

Section 3736 of the Revised Statutes provides ns follows:

*“No land shall he purchased on account of the United States
except under n law authorizing such purchase.”

In 7 Comp. Dee., 524, it was held that in view of this
express prohibition the purchase of lund for a fishery station
could not he implied from the provisions of the act of May 12,
1900, anthorizing the establishment of such a station and
appropriating money for the necessary surveys, erection of
buildings and other structures. In that decision 1 said:

*TInu letter of the fith instant the Commissioner of Fishund
Fisheries acknowledged the receipt of my letter to you, and
replied as follows: .

** “I'he act of Congress in question authorizes and directs
tbe Commissioner of Fish und Fisheries to establish a station
for the investigation of fishery problems at some point in
North Carolina, and provides $12,500 for the necessary sur-
veys, erection of buiElin s and other structures, and for the
proper equipment of said stution. While the act does not
specifically authorize the purchuse of lund, it directs that
other steps be tnken which would be impossible without the
possession of the lund, and accordingly it would seem obvious
that the purchase of suflicient land for the station was intended
by this act.’

“* While it is true that when an appropriation is made for
u specific object, it by implication confers authority to incur

- expenses which are necessary to its execution, or appropriate

or incidental thereto, this rule cun not be invoked in the face
of an express prohibition of law, especially if a sufficient
meaning can be given to the appropriation without disregard-
ing the prohibition contained in some other statute. The act
of May 12, 1900, supro, certainly does not in terms authorize
the purchase of land. Whether it by vecessary implication au-
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thorizes such purchase is the question to be decided. Repeals
by implication are not favore%, and if a sufficient and reuson-
able meaning can he given to both stututes this must be done.

“If thig act authorizing the establishment of a station stood
alone, or if the matter of the estublishinent of fish-culture
atations was a new and unconsidered one, there would be more
force in the contention of the Commissioner. But the country
iy dotted with stations established by virtue of acts of Con-
gress, and this act nust be read in the light of other acts on
the same general subject. If Congress, in anthorizing from
year to vear the establishment of these stations, had omitted
all reference to the acquisition of land therefor, it might rea-
sonably be inferred that this was done with a full knowledge
of the prohibition found in section 3736, Revised Statutes,
and of the fact that the appropriations were being construed
to authorize the purchase of land. A ecareful examination of
the many acts reluting to the establishment of tish-culture sta-
tions negatives this idea and convinees me that the approprin-
tior under consideration does not make any exception to the
general provisions of the law.

*The act of March 2, 1889 (25 Stat., 454), provides:

“tFor the purchase of ground. construction of huildings
and ponds, and purchnse of equipment of tish hatchery and
rearing stations near Craig's Brook., Reed’s Pond, and Branch
Pond, Maine, eleven thousand dollars.’

“The act of August 5, 1592 (27 Stat., 361), provides:

““‘For the establishment of tish-cultural stations in the States
of Montana and Texas, at points to be selected by the United
States Commissioner of Fish and Fisheries, including the pur-
chase of the necessury lands: and water rights, and the eree-
tion of buildings, and for such other constrnetions, equipment,
and work necessary to place the stations on an cficient bavis,
* % #  twenty thousand dollars.? :

“Acts similar in character, and all making specitic pro-
vision for the purchuse of lund, have heen passed providing
for the est-al:lisﬁ)nmen't of stations in Michigan (26 Stat., 354},
Vermont (/¢/., #654), New York (vd.), Lowa (25 Stat., 356, 63%),
Tennessee (id.; 30 Stat., 612), New Hampshire (i4., 25), Cal-
ifornin (7., 236), and North Curolina (/7., 662). Donutions
of lund before the establishment of a station were required in
the cases of Georgia and Washington (30 Stat., 612), and in
several cases the purchase of land, already lensed for stution
prposes. was anthorized (26 7., 334,965; 29 /4., 274"

The following passages from the opinion of Attorney-
General Speed (11 Op. Att, Gen., 201) were also quoted by
me therein:

“The doubt upon the point has arisen under the provision
of the seventh section of the nct of May 1, 1820 (5 Stat., 563),
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which declares “that no lund shall be purchased on account of
the United States, except under s law authorizing saeh pur-
chase.,”  This is a general and permanent engctinent, and the
doubt which bas been snggested must be held to be well
fuuuded and capahle of being resolved in fuvor of the vight
of the Department to purchase the land in question, wnless
the words of the act of 18363, which have heen quoted, are
legally capahle of heing construed as eonferving anthority on
the Depurtmient to make the proposed purchase.  Certainly
the words of the act do not expressly confer that authority.
The power to purchase Jand, from the suthority conferrud to
construct * pernmnent defenses,” muasy, e dervived, if derived
at all, by implication from those words, - ¥ % %

“Tt is clear, then, that the power to construct such defenses
as are thus deserihed, und to purchase materials thevefor, sy
be executed entirely well without the exercise of a power to

urehase land, althongh it will be readily conceded that the

‘nited Stetes, in maost. cases, before expending money for the
purchase of materials necessary in the construction of defenses
of this deseription and for the erection of such works, s 2
matter of proper precaution and prudence, should become the
owner of the sitex on which thev are to be renred.  The power
in guestion being derivable, therefore, only by tmplication
from the wuthority conferred by the statute, the question is
whether we ave at liberty, in view of the genern! and perma-
uent prohibition eontained in the statuto of 1820, to determing
that the power conferred on the Execentive Departinent by the
act of 1363 cmbraces a power so clearty !llt&l't%{_‘!' incidental to
the one conferred.

T am of the opinion that we are not and that the generl
effect of the act of 18201s to render the excreise by an Execu-
tive Departient of a power to parchase land on account of
the United States illegnl unless the intontion of Congress that
such a power should be exercised bas Leen so clearly expressed
in the }n.w which is invoked as containing the authority that
the power may be said to be an express one under the words
of that law, * # &

“Fhere never was a time in the history of this Goverament
when the purchase of land vn ncconnt of the United States,
without authority of law, was s legnl pet on the part of the
Executive.  What effect then can the wet of 18%0 have, as a
suh=tantive expression of the will of Congress, uualess that of
prohibiting the prvehase of real estate on secount of the United
States under mevely huplied authority? I can conceive of
none.”

In a ater decision remdered by Atlorney-General Devens
{15 Op. Att, Gen. 212), he held that an act making an appro-
printion for the construction of n movable dumr impliedly
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authorized the purcbase of such Tand as was peecssary for the
construction of the dam. Neither section 3736, probibiting
the purchase of land witbout anthority of law, nov the opin-
ion of Attorney-(ieneral Speed vonstruing thut cection were
referred to in his opinton. His convlusion and the resxon
therefor are comprised in the following short paragraph:

“In my opinion that provision impliedly authorizes the
urchnse, with the approvad of the Seevetary of War, of such
and @ s necessury for the construction of the dam. This
view rests npon the well-estublished rule of interpretation
that whenever a powel s given by stabute everything neces-
sary to the making of it effectual or roquisite to attain the
end is tmplied.” {1 Kent's Com., $64.)

In a still Inter opinion by Attorney-Generu! Garland (19 Op.
Att. Gen., 79}, he held that an appropriation made for the
erection of monwments or memorial tablets at Gettysborg did
not authorize the purchase of land. The following wre his
repsons therefor:

“The appropriation is specifieally for the erection of monu-
ments or memorial tablets,  There is no express authority in
the law to purchase land. The speeific Jangruage thut the
money is fov the erection of woawents or tablets, npplies it
to that use and rebuty the iaplication that it may he applicd
toany other purpose.  The appropriation under consideration
i« found in the sundry civil hill.  In the sume act ten dif-
ferent appropriations are made for the evection of struclures,
aod & uch farger number for the continuance or completion
of buildings already commenced. In the former, where the
site is to he purchaged hefore the erection can he commenced,
the uppropriation speciticaily provides for the purchase of the
site. R\’hen the legislature thus, in the satie net, makes the
distinetion by recognizing that the uppropriation for an crec-
tion does uot, by implication, enibrace the purchase of the
site, it would be an unwarranted construction of a later clauve
in the same act to imply that which 0 much care had heen
taken to express in like cases in previous clanses of the sume
enrctment.” ' .

And in a atit] later opinien by Attorpey-General Griggs (22
Op. Att. Gen., 665}, following the opinion of Attorney-Gen-
cral Devens, but withont veferring to the opinions of Attor-
neys-Genernl Speed and Garland, he beld that the approprin-
ajon for transportating of the Army and its supplies, which
coutained a provision Sor constructing roads and wharves,
impliedly authovized the purchgse of such land as may be
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While it may be true and this offjep bus held that ¢he eyti-
mates upon which 40 appropristion is based e 0ot be used
to vary the clear meaning of the language found i the act,
yet it hag never been held by this office, or by ANy court, that,
these ajds muay not be used to arrive at the meaning o:f Con-
gress, which, without their nse, woulgd be difficult, if not
impossible, to ascertain, but with their use woylg be elear and

appurent,

1f it were not for said section, the authority of Congress' to
build 4 bridge or other structure carrying an Appropriation
udequate thereto would clearly authorize the_ use of stieh
&ppropriation for every ineident necessary to build yajq brfdge
or structure, includiag the burchase of gl necessary sites.
But with section 8734 stauding s Permanent legislation, jn
order to purchase lands on aecouyt of the United St.nr.es for
Sites on which to erect publie buildings or hridgcs! In my
Judgment, an aot Providing simply for tht? coustruction of »
bridge at 8 certaiy, place overy certain stream Woul_d not curry
with it the authority to purchase sites for sajg bridge to rest
- pon or the approaches theroto, .
But in my judgment the language of the et of April 97,
1904, supre, when read in the light of the estimates—

“Sonthwest approach, including t&mporary”rond\my to
Alexandria turnpike and lang damuges, £34,180,
clearly shows that tbe appropriation therein niude of 8428, 000
was intended to be applicable to the Procuring of sites for the
appraaches to sajd bridge, and EYETY expense incident thereto,
and to the constraction of thege approaches. Otherwise what
force and meaning can be given to the Innguage of the act—

*Con tinuing construction, includigig ipproackes of the
highway bridge across the Potomac River * und for

any and al purposes eonnected therewith, $428,000, and the
total cost of siaid bridge upd approaches shall yot exceed
=, k3] )

SL.196.000,

Snecifie authority is herp granted to continue the Construe.
tion of the bridge anq money appropriated therefu_r. Specific
anthority is plun given ¢ for Approaches” and for any and alj
parposes connected therewith,
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1£ this langruage does not authorize the procurement of sites
for approaches to this bridge, when read in the light of the
estimutes upon which it is made, followed by an appropria-
tion adequate thereto, it strikes me that it would bhe exceed-
ingly difficalt to use any general language which would
accomplish this result.

If authority to purchase lands on account of the Govern-
ment is not therein granted for sites for the approaches to
this bridge, it follows that snch authority can only be granted
by the use of words specifically authorizing in terms the pur-
chase of lands. There has heen no such holding as to these
statutes by either this office, the courts, or'the Attorney-Gen-
eral, and I assume no such holding can or will be made.

If the language used clearly shows the intent of Congress
that the appropriation made is intended to be nsed in the pur-
chase of lands on account of the (Government, they should be
so nsed to accomplish the purpose for which the appropriation
is made, and when so used this use is not in violation of said
section 3736.

I have the honor, therefore, to advise you that in my opin-
ion the appropriation carried in the act of April 27, 1904,
may be used for the purchase of lands for the site for the

approaches of said bridge as set out in the estimates herein-
before quoted.

FORFEITURE BY AN ENLISTED MAN OF THE NAVY
OF TIIS RIGHT TO REIMBURSEMENT FOR LOSS
OF PERSONAL PROPERTY.

The right of an enlisted man of the Navy to reimburgement {or personal

property lost in the wreck of the cteamship Leyden was forfeited hy
his subsequent desertion.

(Decision by Comptroller Tracewell, September 17, 1504.)

The Secretary of the Treasury, under date of August 30,
1904, referred to this office the certificute of settlement, dated
January 4, 19004, by the Auditor for the Navy Department,
of the nccount of Michael Shields, fireman, first class, U, S.
Navy, and directed a reexamination of the same account by

authority of section § of the act of July 31, 1894 (28 Stat.,
207).
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