678 DECISIONY OF THE COMPTROLLER.

The sole question presented for decision in this case is the
authority of the Commissioner of Internal Revenue to recon-
sider a former decision vefusing, as a matter of law, on facts
about which there has at no time heen any disagreement, to
mauke the refund of the taxes in gnestion, and make the allow-
ance s originally elaimed.  The original decision of the Com-
missioner refusing to make the refund was an error of law,
us is shown in the recent case of Vanderdilt v. Fidman.

The same Commissioner who refused the refund reopened
the rejected claim and allowed it. .

It the Commissioner, instead of disallowing a claim, had
allowed it, and the nllowance thereof afterwards turned ont to
he a mistake of law, a different question would be presented,
it he should attempt to reopen and disallow the same. See
United States v. Bunk of Metropolis, Reports of the Supreme
Court, vol. 15, pp. +00—01.

But where the same executive otlicer who is by luw nuthor-
ized to allow a claiw disallows it, and such disallowance is the
result of a clear mistake of law or fact arising from calcula-
tion, or materiul newly discovered evidence is afterwards pro-
duced, such executive officer is authorized to reconsider such
claim and allow it.  One brunch of this question was fully
considered in my decision of February 17, 1905, which will
appear in 11 Comp. Dec., 454 ot seq. '

The decision of the Auditor i+ afired,

RENT OF BUILDINGS IN THE DISTRICT OF
COLUMBIA.

The permanent appropriation made in section 4461, Revised Statutes, for
the expenszes of the steamboat inspection service, does not provide *'in
termy’’ for the rent of a building in the District qf Columbia, and
therefore the renting of a roo in said District for the use of the super-
vising inspectors of steam vessels ac their annual mecting is prohibited
by the act of March 3, 1877, which provides that no building, nr part
of a Luilding, £hall be rented for the use of the Government in the
District of Columbia unless appropriated for in terms. -

(Comptroller Tracewell to the Seeretary of the Treasury, May
11, 1905.)

By vour reference, dated May 5, 1905, of a communication
frow the Secretary of Commerce and Labor, dated May 3,
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1905, vou request a reconsideration by me of my decision of
May 28, 1904, in the revision of un account of Mr. W. L.
Soleau, disbursing eclerk, Department of Commerce and
Labor, appeal No. 10344, in so fav as that decision relates to
an item of §75 for the rent of two rooms in the Distriet of
Columbia from June 1 to July 16, 1903, for the purposes of
a meeting of the Board of Supervising Inspectors of Steam
Vesscls, which item was disallowed, for the reason that the
renting of the rooms was prohibited by the following pro-
vision in the act of March 8, 1877 (19 Stat., 370):

¢o# # ¥ hereafter no contract shall be made for the rent of
any building or part of any building to he used for the pur-
poses of the Government in the District of Columbia until an
appropriation therefor shall have been made in terms hy
Congress, and that this cliuse be regarded as notice to all
contractors or lessors of any such building or uny part of
building.”

1ln the commuuication from the Secretary of Commerce
and Labor he suys:

“In addition to the fact that the payment of thisitem was
specifienlly authorized by the head of the department under
which the Steamboat-Inspection Service waus at that time, the
practice in_the administration of this specific purt of the
Stewmboat-Inspection Service has for many years been uni-

~ formly the same.

* * * * *

““The construction uniformly placed upon this provision of
law horetofore, as uppears from vouchers paid by George
A. Burtlett, one of the disbursing clerks of the Treasury
Department, for vent of quarters for the regular annual
meetings of the Board of Supervising Inspectors of Steam
Vessels, held in Jannary of 1900, 1901, 1902 and 1903, from
the appropriation *Contingent expenses, Stenmboat-Inspection
Service,’ and tho testimony of the chief clerk of the Stenmboat-
Inspection Service, that similar expenses buve been incurred
for the past twenty-five or thirty years without any guestion
on the part of the acconnting efficers of the Treasury, takes
the ground thut the provision applies to officers of the Govern-
ment whose duty and ewmployment arc wholly in the District
of Columbia, and has no reference to thoso oflicers whose
dutics are beyond the limits of said District and who are
called to Washington for specinl duty at widely sepurated
periods of time. 1t would scem that the principle in admin-
istrative practice of adhering to established and well recog-
nized methods of disposing of an oft-recurring question would
apply in this case.
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**The law under which these pnyments have been heretofore
allowed iy as follows:

‘¢ Bection 4405, Revised Statutes, The supervising inspect-
ors and the Supervising Inspector-General shull assemble us a
bourd once in each year in the city of Washington, District of
Columbia, on the third Wednesday in January, and at such
other times ns the Secretary of Commerce and Labor shall
prescribe in joint congultation * * % _

*“The permanent appropriation for the expenses of this
service is made in section 4461, Revised Statutes, ns follows:

** *The salaries of the Supervising Iuspector-General, of ull
supervising inspectors, local inspectors, assistant inspectors
and clerks provided for hy this title, together with the trav-
eling and other expenses when on official duty, and all instru-
ments, books, blu.nlks, stationery, furniture, and other things
necessry to carry into cffect the provisions of this title, shall
he paid for, under the direction o} the Secretary of the Treas-
ury, out of revenues received into the Treasury from the
inspection of steam vessels and the licensing of the oflicers of
such vessels, which revenues, or so much of them as may be
necessnry for these purposes, shall be permanently appropri-
ated therefor.’ '

“Section 4405, Revised Statutes, given ubove, provides for
annual meeting of the supervising inspectors of steam vessels
in Washington. Section 4461, Revised Statutes, given above,
provides for the payment of the expenses of the service
generally.

*“The method of providing quarters for the mectings of this
hoard, which has long been followed, scems to be based upon
sound congiderntions of economy and the welfare of the serv-
ice. Noother method of dealing with the matter iy conceived
which iy entitled upon any consideration to preference over
the established one. Permanent quarters, if provided, would
stand vacunt a large part of the year, and the construction
heretofore placed upon the law whereby the act of March 3,
1871, already quoted, is not held to apply to this case, seems
to be hased upon wise consideration o? the public service.”

In considering the question of the weight to be given to a
practice in contravention of Inw in 5 Comp. Dec., 450, I said:

‘8o far as I am aware, this practice of the Anditor for the
Post-Office Department is quite exceptional. It certainly has
not preveiled with any other Auditor since the nct of July
31, 1894, went into operation, and upon inguiry I have not
been able to learn of a single instance of the kind prior to
that time. DBut even if the practice had been uniform with
all the Auditors, it would have no weight. It is unly when
the meaning of n statute iy doubtful or ambiguous that a con-
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" temporancous construction by a long-contioned and uniform

practice is entitled us such to consideration. But u practice
hy a Departient or office, no matter how long continued, can
not contravene the plain meann;jrr of a statate. (Zhe Swift
Company v. United States, 105 U, 5., G01; Dheated Stales v.
Graham, 110 U. 8.,. 219, 221; United States v. Alger 152
U. S., 884, 397.)"

Under a general statute like that under consideration herein,
which is applicable to all branches of the Government, the
practice of one Depurtment in a single branch among numer-
ous branches could have very little weight, even if it were
not in direct contravention of an express prohibition of the
statute.

I can not concur with the Secretary of Commerce and Lubor
that the probibition applies only “* to officers of the Govern-
ment whose duty and employment are wholly in the District
of Columbia, and has no reference to those officers whose
duties are beyond the limits of said Distriet and who are
called to Washington for special duty at widely separated
periods of time.” The terms of the provision prohibit the
renting of any building, ov part of any building, ** to be used
for the purposes of the Government” in the District of
Columbia. The words ¢ the purposes of Government” are
compreheusive and cmbrace all brunches of the Government,
and 1 think they apply to all uses for such purposes whether
temporary or permanent. o

Nor do I think the language of the permanent appropriation
for the expenses of the Steambout-Inspection Service con-
tained in section 4461 of the Revised Statutes, quoted by the
Seccretary of Commerce und Labor in his communication, ean
properly be construed as providing “*in terms” for the rent
of any building in the District of Columbin. The words
therein ‘‘and other things necessary ” must be read in con-
nection with the *‘things” specified immediately preceding
them, nanely, * instruments, books, blanks, stationery, fur-
niture,” nud the general words **and other things necessary ”
must be regarded as having reference to things of like charac-
ter to those specified.

I have the honor, therefore, to advisc you that I see no
reason to change my prior decision.



