COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON

BEC =1 1932

oec -1 2

The Hyporabdle,

Tha Sscrestary of Agrisulture.
84r:

Thars hna been recaived your letter of Angnes 26, 1932, as
foliows:

“fhis Dopartzment is sonstrueting Alesks Forest Hglasay Projsct
M. 11-A2, Sitka Biglmay, Indian River Park Sootics. In preparing
plans and specifications for this project it was mesessary to pro-
vids for reloeating, in pert, and wideulng the exieting road in
such sarner 88 will requivre the removal and resstiing of eighk powar
1ize poles of the Sitka Wharf azd Fower Company, Ime. of 3itka,
Alsaks, the tranawmiassion limas of whish eaumpany were erected wmder
a lisease or purwdt (Projest No. 408, Aleska) isswed Ksy 19, 192,
by the Fedoral Fowsr Coumission. The polss of the power ooupemy
detired t© be remved eonfliet with the revised or widensd highway

location 6% survey statione Ui+€0, P50, 27490, 31+50, L3eé0, Lings,
o256, and 17430, «11 on lamds delonging to the Baited States.

“There i3 atteched hereto a oopy of the lioense or permit
isousd by the Federsl Power Commission te the Sitke Hharf sui Power
Oonpany, Imce together with a copy of letter of July 7, 2932, from
Mr. ¥. De Willisms, Matrict Engineer, Buresz of Fublic Fosds,
Jusean, Alesks, o Dr, L. I. Sowes, Deputy Chiafl Engincer, Burean
of Publis Bomds, 3an Frangisec, California, in whioh Mr. Gillisms

‘ssks for sdvice as to who shall pay for the remowal and resetting

of tha poles that are t© be reumved, and subxits oartain date
congerning the situation whiek hwe thinsks will be belpful in deeid-
irg the question.

"1t is felt thet the Govarmmont should pay for the rewval of
the poles of the powar lins in this imstanse, but it is thought
duosirudble to awhmit the gueetion 4o you dHecauvss of the views expressed
by your office in dsoision of Sepbender B, 1931, to this Departmont

(A-38299) eoneerning oortein contrasts tharein referred to whieh had

bosn sxptered imto with tolephone esnpamiea to provide for-redsdure-
ing such comparies the cost of rexwving poles of their liams shieh
izterfered with the ocosnadtruction of Foptams forest road prejeats
¥os, 2y~A, 264, and 28-A. In those aases the Selephone lines wore
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1osatod parsuant o spesial uwse psrmits fssusd by the Distriot Porester.
In the oaae mw presented the power transmisaion lines sre losated
soross lamdy of the United States under a permit or licenss issved

by tho Pederal Powsr Commissior parsuant to the Pederal Power Aot

of Juue 10, 1320 (L1 Stat. 1053), Az amended by sob approved March

%, 1921 (42 stat. 1353), and the 3alss and Regulations scoptad by

the Foderal Yower (omxlssion purswent to sush statwte,

Ic this commsation, stiention is invited to Artizles § sm

11 of the licamew pursuant %o which the power 1iw is loocatad on
the lond in question. Artiele 9 gives the aseemt of the lisenmses
t0 shangss in the location or deuign of its tramseission limes o
svoid inductive interforenss with tolephone linse of the Tnitad
States, if oueh changes sre =mndo at the expense of the Uxited States;
and Articls 11 ruservos ic the United Statas the right for the Forest
Service, without charge, o sozatrmot or pormdt %o bo comstrunted
in, through, Ani across the projest of licenses rallroadsz, chmtes,
roads, troile, comduita, amd othor mosus of 4ramsportation Fmot
{asonsistent with the enjoyment of said frojest By the Licenses for
the purposse horein set forth.' It should be moted alse that Article
7 makes the licensee lishle for injury to or destrustion of my
property of the United States, iuncluding rosds ent ridges, widak

my be gocagioned by the mainbemepve or operatioa of the projset.
thile, tharsfors, the permid or licscuss fixes eertaie liabilitien
and costa wmhick shall s horme by tio licensos amd by the United
States, respectively, it miles o Speeific movisicn a3 to edjust-
ing or rewyving sxy of the project works of the lisenses S0 soeom—
mdate subsequant kighway construotinn work shich may bo undertaken
by the Enited States, sxcept in se fur as such mevisica may be
regerdod as made by irticls 11, wilch gives tim right of emtry te
the Forasd Serviece for the comtrustion of roade, traills, and
oertnin othar uudmrh,.bubitwnldmmw“mb-
pliontion from the lsmguage limiting smsh worke to m 8 are ‘mot
inconsixtent with the exjoysant of gaid projest by said Licennee!
sush entry would hawe to be mede withoul expeass to the licenses.

‘The licensss i3 required under the terms eof Artiele 16 of the
license to pay to the Wmited States reasonsble ammal aharges for
the purpose of reimbursing the Umited Statee for the costw of the
sinimistration of the Federal Fower Aot axd for componsating it for
the use, cosupancy, and enjoynent of the pudlio lande eovered Yy
the lisexse. The ocompemsation ¢t be sv paid by the liserase 1s to
be pressribed in ascordsnoe wikh Ragulation ili of the Kules anmd
Regulations issusd by the Pedoral Fower Commitsion, asd this regu-
lstion (Seetdon 2, paragreph () fixes the ninimmm charge for the
wse of publio lands srd reservetions of the DPitod States wuder

axy licounse ot 3ka rpate of $5.00 por mile, 100 fost ar lees 'ide,
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por axmum, with pcpr'_uoul inerease for additionn] width.

"1t wanld sesw, therefors, that sinoe the Dnited Stabtes axaats
conponsation for the use of tde lamd oxn which licenses's pole linea
warg conxtructed ond are mow located nuder eutiority of the Federal
Fowor Commisnion, and iz the sheemns of gpecifie provision of the
confrery, if i3 mow beosmas mecessary for the purposes of the United
ftates to rendve gertadn of the polas in order o aucoxmodats the
higlmay comstrustion and movide & proper loestion azd width there~
for such remyval should be scoomplished without eost  the lissmsee
or cwnsTs of the transmission lizea. It seoms that the meceseily
for clearing thw right of wmay of the pols lines slnuld ot be regardsd
a8 vory diffurwnt fron glearing the right of way of any other obstrus-
tiozr therson whiok night iwitsrfers with the higissy constrmniion
operation.

"Ihere is suggewtad for ovnsideraticn in comnsotdon with this
quection the faot thet the Pedorsl Power ict provides (Sestion 6)
for the ieswanse of licexnses for & pericd of S0 years, and that esuch
lioensos may e remked only for the resasons and in the manmer pre-
scribed mder the proviciens of the aet, and mey be altered or swr-
renlared only wpen sausl agreswsnt Letmesn the lioensse and the

Comission afiar 90 days pudblic mstice. 7The only my that these

licensos oan be revoked (Seckionm 26) is by a suit in equity, in the
Federal ocurts, for viglation of the terms of the liocenes or of the
pnvidouofthnut. Frior to the Pedsrul Fower Aot rights of way
for trepaxission lines were sutinrised vnder the ast of Pebruiry 15,
1901 {51 stat, T0), whish aot jrovides 'that any permission given
* o « upder the provisions of this wot may bo rowked + ¢ + , and
cshnll not e keld to gonfer any right, eassment, or Interest in, o,
or yver axy piblie land, reservation, or pari.’ 1In Swondig ws,
Washington Power company, 265 U. s. 322, in diseuassing the question
whother & pateat would revols & permit or licenso under said ast
of 1901, tie Court aaid (pe. 529, 330}s .

"1ippellants eontend thet appellee soquired & wmere lisoxee
tazporarily to weo the right of way threugh the ilamls in question,
and that the pateuts without mores reveksd ths licanse and deprived
sppelles of its right of wey over the landa thareln decoribed. In
support of thia eontantion, they stress the oomaluvding clause of
ths aot, statiasg that the pormiesion givem “sball mot ba Iwld ¢o
mmmrim,nrmw.ormmmmwomw _
peblis lsmd, reservadion, or park." The purpose of ths ast s ©
great to the Seerviary powsr "% perait the use of rights of way"
tirongh the lapda referrod to. Ared, in order that control) cver
then zay be retuined, {4 is providad that the Ssarstary in his
diseretion may ravoke smeh pormits. The omtorprifies memtionsd ia
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the oot involve expensive and perstzsnut construction. The wee of
lapd neosseary for the underteldng speaified is o be Qistinguisbed
from nere licemes tv trawel over, grazs cettle on, or otherwise weo
or oocupy lamd without inwesinont for constructicn or Suprovesmnts.
Flainly, the piecawsal revoostion of the right of wey whenever »
patent i3 izsned to & settler along the 1line, would 1soresse e
finanoisl burden ard add elements of risk to the iuvesteants, amd
algo be incorsistent with the purposs of the ast. o clanse adove
quoted slould Ye read tp preaie and advenns, ot %o defeat, the
lsginlative purpose o pernit tie uew of rights of way throvgh
Fablio lands for the industries and utilities astiomd. It is in-
cluded frog am dhundsnwe of cavtion to swppert and safegesrd the
Sesretary's pwer of revoestion. It meade thet the peruissinos given
shall ot be dsomed to ¢onfer smy right that may mt be rewoiad by
bx in the exeroiss of his disoreticm. Thare is m other emsstoent
providing for the termipation of the use of the vights of way. The
right to uss continves until ths permizaion giveu by the Seoretary
is revoked by hiwm,!

“It would appezr that if patanis to & lend ean mt work a rewsca-
tion of & persit under the sot of 1901, certainly the building of a
road by the United States can mwt alrogate the rights of a licenses
undor the Federal Katar Fower Act. A swit by the Wnited States in
the Federel eourt is mmessary ¢to revoke suoh a lfosnse, sud then
only for violation of the terms of the license or of the ast. If
iu the building of a road the United States seaks to ohaznge the
rights of s licansse 1t would sosm that it xast oither coxdeam or
Ay for such ohange, and that the lioensse san mot be forved to

oy for smsk adnge.

"o sumarise, the siiuation appears chout 1ike thiz: ZThe
Undted States las granted ssrisin righte of wey. Upon the faith
of suah gramb, ths prontes bas epoupded the lapd and expended monoy
in improvemsats. The Untted States in butldizg s kiglomy can mt
mmumumraammnm:_mmmth
tarms of the gramt end the statutes wmder _ graat was mada,
IZ the grantes or licemses should refuse to movs at his cwm expenso,
it is ot olesr wiat sowrse may be pursued unless it be that it will
be necozcary 1o defer oonstrustion of the road watil condexmstion
procsodinges may bs eocupleted or until Congross passes an sod
speoifically suthorising payment for the rewwsl]l of houses, cabims,
telepbone-and —talegraph-linos, rallreads, or gther ebstructions.
from tha route of & projocted higlvey on lande of the Unmited States.
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"In view of the question havetofors raised Ly your offiss in
the deolaion of Septesber 8, 1971, adowe nentioned, it will be
rmnm Af you will zive considoration (o the quostion of

ther Fores$ highnmy funds zay to used 40 pay for the Femprsl of
the ole lines of the Sities Yharf and Power Company, Inc. whare
rexovel of thair poles 1a nwcosstry to usle the spproved right of
way availahile for construsting Aldske Forest Eighwmey Project M.

11=A2. As this projest haa been advertised, Mds opsued, and

comrd mads, and it 4 desired to stard conatruetion work ay the
earlisst possidle date, it will be apprscisted if the Departwant
can beo favored with v premyt dotermisation of the question here
oubami thed . *

The enly gusation presanted for decision is understood o
be whetber the appropriation avallahle for the improvemont of the
public highwuy in question 1s availeble alas to @efray the expense
of rexovel and relcostion of eight power lime poles of the Sitia
*harf and Powsr Conpamy sa loocated by the Coumpany on tha padliic
lands involved and which it is stated will imterfure with the
widening and releoceting, in part, of au existing road or highmy
oz svch lamde of the United Jtates. There epparently ip mo ques-
tion irvolved tharafore of a revooation of the Ilsenss wmder which
these poles were losated end there Lk »o question involved of de-
ferring "oonstrustion of the rosd until condemmtion procesdings
mey be completed or umtll Congress Mou an ast speeifionlly
sutborising psymant for the removal of hom. asldinz, teleplnne
apd telsgraph lines, railroads, sr othar obstruniions from the
ronte of a projested Mglhmiy on- lands of the Unitsd Statos”
the dissuasion of these latter guostions in your latter, u&oré-

ingly, nay bo disregarded.
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Yhen comideration tlmn is limited & the exsct £aets on which
the queution prounw_l for deotolon arises it eeems clear the do.
olsion A-3B20% of Sepbtember 8, 1931, whish you ¢ite, and 4he earlier
decleton A-36L6h of July 22, 1931, olbed tharein, are comtrelliing,

In the deciston A-364EL of July 22, 1931, 14 was lwld thet,
in tho abssnce of spevifie authorization therefor in the appro-
pristion set or ¢thorwise in the law, the Inberior Deportmemt ap-
proyriation for the consirustion of roads and trails could mt be
used for ths rezoval and/or relesating underground of tha pewer
plant 1izs of the Glecier Fationsl Park Btel Company whioh power
plant 1ine Med boem lcested in Olacier Bntiomal Park pursusnt to
& Written license or lesse contract ewbtered inmte with the SeaTo-
tary of the Inbtsricr under agthority contalned in ths sot of
Angust 35, 1936, %0 stat. 536, a4 amended by the a0t of Jupe 2,
1920, L} stat. 731, srd the sot of Wareh 7, 1928, L5 stat. 200,
255, and wad desired 60 Do removid anmd raloqated %o maid Lnter.
fereme vl.th.tiu p;'k road constrmation prograa.

In the desision A-38299 of Septoaber B, 1931, the primiple
of the earlier desision wig-applied and the ryle which raad be
applied Ln suoh casvs was xiatad as follows,

" » & » The placing of sush lizmes om publis lande rmwt be
undaretood ne cubjeot to the parmmpunt ndeds of the United §8ates,
and when their remval beocses nooessary bacause of interfurapos
therevith the cxpanges of suszh remval may ot de charged to the

Urdted States i the absonce of epeoific statutory authority to
that effect,”
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The authority for llcensing the limited use ami oosupation of
the yublie lends is for the primary dewofit of the licwnaes exmd the
frovision for a nominel ammval charge for the purpese of refzbura-
ing the United States for the cogka of sdmirigtration of ths
1lsensing ast and for the use, cooupamey end enjoyment of Ats lanis
(sectdon 10, sot Juse 10, 1920, L3 Stat. 1068, U.5.C. 16:803(e),
Peders]l Power Cozmmission Reguledion . l;, seotion 2) doss mt
oven suggest s purposs that the lioenatng amm will dswalve
sxponditures en the Dnited States of the oharaster your applica-
xon for deslsion suggeses.

Tha éootrine is firmly sstablished that enly that which is
granted in clesr and expliodt terms peasss by & grant of property,
frapehiser, or privileges in which tha Govermmat or the pudlie
haa an interest. Statutory gramte of that character are o be
songtrusd atriotly in favor of the publio, and whabever is mot
unsguivooslly greated is withheld; mothing passes by mere impliea-
tion snd every doubt should be reselived in fuver of the Joverraent.
w v. State of South Qsroline, 4k V.5. 550, 562
!:.EE'—'-"‘ 1le Bridge Company v. Unltad states, 242 U.5. 409, L17-118.)
the obstruotion of a Migioay is s gudlic muisansd subjeot to ebate-
mnt st tho instame of the Govermsent (In re Debs, 158 U.S. 987).

the Goverzmeut of the Unibed States dkrough its proper officere

axerclison sxolusive contral over higiways on Covergment lepds and
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o offiosr or commisnion has Deen awthorizod %o dissble the
Goverment fyom inmproving exdsting Mighwnyz or comatructing rms
highways for the pudlle good. The requirisg of rewval or reloca-
tion of obstrustions to sush highwmy projects, although the obstruc-
tions waye loeatsd undor & liosnas agreemanms, does mt sonstitute

s teXing of preperty for tks pblic use antitiing to compensation
but the obstrustion may bs ctmpolled %0 bhe rexnved at the oost of
the Moenses. (Ciuniumatl I. § We Ko C0e Ve Commeraville, 218 0.S.

%36; Unton Aridge Co. Ve United States, 204 U.5. 36L, 397, and cases
therein sited,)

Were the uppupnnﬁoﬁ for rend construetion otharwige
spocifieally evailadle for relocating powsr lins polea, it would
Soox necossary to msswme the use would be limitsd to ths relooaticn
only ¢f sush poles as the Pederal Power Commdsaion, upon ¢onsidera-
tion of all the fagpts, inberests, and borefits, had fermally deocided V
oorld rot be required o be relosated at the expense of ths licensce
under the statutes and regulstions and the tersma of the formel
llcense agroamext. lot cnly 1s there o apprepristion npociﬁm
svalleble for romving the power line poles in the yrosent case but
it 1is chserved fronm artleoles € and 11 of the lieense agreement that
ths licousee le specifically obligatad to eo plen and maintein its

strustwres ead devices that they will mot fall upon or othorwise

obgtrunt ¢raffic and evdanger life on highways, whethar ths kKigh-
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ways exiaved at the time of the agroament or are ixproved end/or
wwly constrantad after the 4ate of the agreement, 4in 8sqsrdanoe
with the provisions of said artiole 11,

It must be held on the faots prosexbed that ne existing appro-
priation is mvatlable for use in payment of the ¢ost of remowal and
resstiing of ths eight power Iine poles which you wtate obstruet
the construotion progran respeoting exdating Alasks Forsat Righway
Frojoet I, 11-A2.

Respsutially,

(Signed) J.R. ¥cCari

Comptroller Gemaral
of the United Statas.




