
COMPTr^|FVR<ft^fNE;/V^fi>f' T H E U N I T E D STATES 

ON 

B.11161 f | L £ (;[)pY AUG n mo 

Honorable Ovs^ '4ashbum|, 
AttoHJtjy QetiGral o'i iJe-picJa, 

Carsoii Clty^ STevada. 

Sin 

Reference Ji? made to your l e t t e r of July 2, 1940, as fellowsi 

"This office Inaa ,ju3t received ai request, fxom the State, pe-
partoent of Hl^jraysof t^s State of Kevada asking ua to deterinliae 
vrhetb-er or not ste i s ^ e . of particular' traportanee in th i s State haa 
been the subject of aw opinion from your office, to wit» 

*Wlil tlie iFederal Governflient relmbiirae 'the State for eaqjenBea 
incurred tn the rentovalof public u t i l i ty l ines , located on non--
appx^iprlated and usressrved Federal .Tetxid̂ ; in order to aaeoaciodate 
the consttuction of a FedeJfal aid higlway, in a case .ftliei'e ths' 
u t i l i t y comparisr has a li^lid asid subsiating license, peimit or ease-
Hent frcni the tinlted States allowing i t s poles to be so located ov 
public donaln? 

"We have received copitis of sevoral of your opiniona on the 
queatioo of tho rsmoval of u t i l i t y Itnee,, nwiaibeiwd A-̂ 36464, A<-3^99 
and A-44362, but in each case the issue i a quite different froa tiie 
queiy here presented. In each of thase opinions, national parka or 
fedezal foj-est lands wei^ involved^, and the roads or t r a i l s to be 
conetructed were bui l t by the Baited States Sovei-nmsnt *dtk federal 
i\md3. In tile situation of Interest to us nesaappropriated piiblic 
lands^ from; wiiich no revsaaue i s derived froat the State by taxation, 
are Involvedjf: and the public wSy t& be constructed i s & State high­
way, the a>at of •aihioh .is apportioned t o State higjiway fUndo and 
federal aid funds al lot ted uiider the Foot Î oads Act, approved July 
11,, 1916* as amended hy the Federal Aid Hi^way Aot (42 Stat*. 212, 
approved Sovembsr 9, 1^21.) 

"The expenditure of appropriations made for forest roads and 
t r a i l s , i s limited ly tlie statutes allocating the same to certain 
itcaas, namely, »tho surroy, cciistraQtion, reconstruction, and 
malntei^aiee of forest roads,* and for the 'jayaent of wages, 
salaries and other e?cpensea for help employed in connection with 
such vsork.* (Seetion 23^ Federal Aid Highway Act). The expenditure 
of federal aid funds i s not so res t r ic ted . Section 6 of the Federal 
Aid Highway Aot provides that the State shall select a system, of 
highways snd 'upon th i s system a l l federal aid apportiaomcntd shall 
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bs ej^sndad* in accordance with the rul^s 9nd regulations promul­
gated under Section 18 of tl^a Aat| and smoh app4poprlation i s 
made to be *BX$$nd9d acicording to tlie provisions of auoh Aot 
(Pe<fer«l Aid faghway Act oi 1938* 52 S t a t t . 633| approved i\»m 3, 
1939) Wikii^ appx^prlations for the blennlt«i ending JUna 39$ 1940*' 

«Aa we 3Pea4 the decjisiosis a?eached in the opinions of jpur of J!ioe 
on the subject oje rtiiioviriii! "uti l i ty lihe» ^̂ voat park sad forest lands^ 
such oplnlcns ap^tkv to be b̂ â̂ d on the fact tlmt *na existing 
appippxiatlon is; available for use in paymaat of the oost of re** 
»3vai and resetting^ poles on such park or forest Mnds In conned** 
tion with the constiuctioa of forest foada and t r a l l a by the United 
St&tes« Slneo the oonatrugtion of federal aid hl^waya by tha 
variouB Statea aoroaa unappropriated inxi^io lands comas undar an 
appropriation of broader application^ and since the United Statsa 
l a not directly invplvad in such projeota^ i t seems td us logical 
to believe that i f the question has b*on conaldered by youj a 
dlff^rant conelualon m l ^ t have been reached than that given in the 
opiniena refeiiTed.to above. 

"If you hSM© oonaidored the matter, we would apprsoiate having 
a copy of your Opinion thereon* If you have not considered th i s 
paarticular probl«»> your opinlcn would be timaly and helpfttl to this 
States sittoa we liave deve;ral inetanoea involving the abova set of 
faots whloh need clarification*" 

Aa tha matter ia stated to Involve i'e3|)«neea Inounred ixt the 
removal of puhliG u t i l i t y linea, located Oh nonapproprlatad ond 
unti^aerved Federal lands, in order to acccomodate tha Qonstxuotion 
of a Federal aid MghiiFay** i t i s aasunad me î highaay donatruotion 
la bclng^ or liaa been, undertakan by the State of Havada purauant 
to seotion 3 of the Federal Mghway Aot aa amendod ty tha aot of 
June ^4, 1930^ 46 Stat* B0i, to r tad | in pa r t | as followat 

"The Seoretaxy of Agriculture la authorifed to Oocperate 
with the State highway departnenta and with the Department of 
the Inter ior , in the suarvwy, eonatructlonjr reeonstxuotlon^ and 
maintenanea of main roads thxtaurfa. unappropriatad or unx'agerved 
•pu.]-lio landa^ nontaxatia Indian lands, or otiier Federal reser­
vations other th&h the forest reservaticna. Such sums as tlia 
Congress may hereafter authorljse to be appropriated undsr the 
provisicns of this seotlon sliall be apportioned among those 
States having more tlian 5 per centiun of their â êa in the lands 
hereinbefore described and shall be prorated and apportioied to 
said Statea In tha proporticn that aaid lands In eac^ of said 
Statee i s to the to ta l area of said lands in the States eligitile 
under th© provisions of this seotlon, and no OGPtribaticp from 
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the, Statas shall be re luired in the expet^dlture thereq-l^i » * <f<» 
(Undersdotlng 8u)pplied.) ' 

While no deeision directly on .the queatlon indicated ty your 
l a t t e r appaars to ha-va heen rendered ^ th is offica, thexe i s 
enclosed for your infontoatloa ii copy of deoision B-7434i Deoemhcir 
27> 1939, 19 comp. Oen# 608^ Tshlcfe Involved the relocaticn of te le» 
phona and telagrti^h l ines within Indli^i puablo i ^ d a , in enonaction 
with highwfi^ projects undex;taI0n by t ^ State la^wsy CoMda^lon 
of Kaw Bfeaico puirsuant to tlie said F a ^ r a l Highway Aot amend&ent of 
June 24^ 1930, Pî 'p'f̂ * which decision may have some bearing on you^ 
quastlon. Kote | tartieularly the following statement in ths decision, 
after referanca to ths dedsions A*>36464# July 22| 1931^ A*36299> 
Septoaber 8, 193!l> and A-4436il| Decsmber 1, 1932, iwwntifinad in your 
l e t t e r ! 

«# * « Conooditig that the removing and reaattinjls of tha 
telephone l ines in the I n s t i t cas© i^ere necessary to tlie success­
ful prosecution of the projects, the sola question for considera­
t ion i s v^et^er the right of the Mountain States falephoaa and 
Telegraph Company to maintain the Unas waa paramotmt to the n^jht 
of the toited States to deiaand the i t removal. # • #» 

While I am not authorised to render a deoision to you on 
the question, i t aiay be Statad generally that when© hlghi»ay« are 
being constructed on Federal lands with Federal funds by State 
highway departments in ooopaxaticxi Bith the Federal Govemment, 
pursuant to the I'ederal I0.^way Aot ammdn^nt of June 24, 1930| 
supra, i t does not appear tiia*a would be siiy mora obligation on the 
State to pay for the rsmoval or relocation of Interfering u t t l i i y 
l ines than tiiero would be on the Federal Oovemm^pnt, for which tha 
hlghwaya are, in effect, oOnBtruoted, i f the Fedsml Govexnment 
tttrectly constructed suoh Mghwaya over i t a oiwn lands. If this 
does not sufficient]^ ansvi-er your doubt, tlie i&atter would appear 
to be one for presentation, in the i l r s t Instance, in ful l detai l 
as to an actual case, or oases, Iry the appropriate State official 
to the Federal Viforka Acteinistrator, the head of t̂ ê agency now 
charged with the administration of tha Federal Hlghmiy Aot, and i f 
deemed necessary or appropriate, that official msy suhnit any doubt­
ful question Involved to thla office for decision. 

Reapectfully, 

(Signed) R. N. Elliott 

Acting Co}i\ptroller General 
of tha United States 

Enclosure 


