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Honorable Gray Mashburn, _
Attomey General of levads,
Carson City, Nevada.

Sirs
fieference is made to your letier of July 2, 1940, as fellows

"This of fice has just reecived a request from the State De-
partmsnt of Highways of the State of Hevada asking us te detormine
whether or not an issue of particular inportance in this State hos
been the subject of an opinion from your ofiice, to wits

#Will the Federal Government reimburss the State for expenses
incutred in the removal of public ubility lines, located on non-
appropriated and unreserved Federsl Tands, in order to ascommodate
the construction of & Federal aid higlway, in & cace Shers the
utility company has a valid and subsisting license, peimit or dase-
went. from the United States allowing its poles tc be so located o
public domain?® '

e have received copiss of several of your opinians on the
questian of the removal of utility lines, numbered A-36464, A-38299
and A=-44362, tut in edch case the issue is guite different from the
gquery here presented. In each of these opinions, national parks or
federal forest lands were involved, and the roads or trails to be
conatructed were built by the United States CGovernmsnt with foderal
funds. In the situvatim of interest to us nansppropriated puilic
lands; fyem which no revenue is derived from the State by tamation,
are involved, and the public way td be constructed is a State high-
way, the cost of uwnich is apportioned to State highway funds and
federal aid funds allotted under the Poot Foads Act, approved July
11, 1916, as amended by the Federal Aid Highway Act (42 Stats, 212,
approved Hovember 9, 1921.)

f7he expenditure of appropriastions made for forest roads and
trails, is lmited by the statutes allocating the same to certain
items, namely, "the survey, comatruction, reconsiruction, and
zaintenance of forest roads,t® snd for the 'payment of wages,
salaries and other expenses for help employed in connection with
guch work,? (Section 23, Federal Aid iHighway Act), The expenditure
of federal aid funds is not so restricted, Section 6 of the Federal
Aid Highway Aot provides tlat the State shall select a system of
highways and fupon this system all federal aid apportiocnments shall
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be sxpanded! in accordanee with the rulds and regulations promul-
gated under Section 18 of this Actj and such apppopriation is

made 4o be ‘expended according to the provisions of such Act
(Fedarsl Aid Highway Aot of 1938, 52 Statw. 633, approved June 8,
1939) making appropristions for the blennium ending June 30, 1940.!

#As we yead the dedisions reached in the apinions of your office
on the subject of removing utility lihes from park and forest lands,
such opinims appesr to be based on the facd that *ho existing
appropriation is available for use in payment of the cost of re-
moval and resetting? polas on such park or forest londs in conneow
tion with the catistruction of forest roads and trails by the United
Statess 8inee the construttion of federal 3id highways by the
various Statés gorosds unappropriated putlic lands comes under an
appropriastion of broader application, and since the United States
is not Hreptly involved in such projects, it seeme td us logical
to believe that if the question has Leen considered by you, &
different conclusion might have been reached than that ;iven in the
opiniens reforred to above. :

BIf you have considorad the matter, we would sppreciate having
a copy of your opinion theyeons If you have not considsred thia
particalar problemy your opiniem would be timely and helpful to thls
State; sinde we have several instances invclving the above set of :
facts which nead clarification.t

As tha matter is stated to involve "expenses incurred in the -
removal of public utility lines, located on nonapprepriated mnd
unreserved Federal lands, i order te accamncdate the gonsiruction
of & Federal aid highway® it is sssumed such highway donstruction
is being, or has been, undertaken by the State of Nevada pursusant
to segtion 3 of the Faderal Highway Act as amended by the act of
Juns 24, 1930, 46 Stat, 805, to read, in part, as followss

"The Secrstary of Agriculture is authoriged to Sooperate
with the State highway departments and with the Department of
the Intericr, in the survey, conatruation, recenstruction, and
maintenance of main roads through unappro ted or unressrve
pullis lands, nontaxable Indian lands, or other Pederal reser-
vations other than the forest reservaticns, OSuch sums as the
Congress may hereafter guthorige to be appropriated under the
provisions of this seotion shall be apportioned amomg those
States having more than 5 per centum of their area in the lunds
hersinbafore described and shall be prorated and apportianed to
sald States in the proportion that said lands in sach of said
States is to the total ares of said lands in the States eligitle
under the provisions of this section, and no contritution from



While no decision directly on the question indlocated by your
lettor appsars to hawe been rendered by this office, there is
enclosed for your information & copy of decisicn 13-7434, December
27, 1939, 19 Comp. Gen, 608, which involved the relocation of tele~
phone and telegreph lines within Indiap pueble lands, in copnsctim

with highway projects undertakén by the State iighway Commission
of New Maxico pursvant to the said Federal Highwsy Act amendment of
June 24, 1930, supra, which decigion may have some bearing on your
quéation. ::e particulsrly the follewing statement in the decisien,
after rezmncc to the decisions A=36464, July 22, 1931, A~38299,
September 8, 1931, and A=44362, Bccmbur 1, 1932, menti med in your
lettexrs

- "% # % Congeding that the removing and resetting of the
telephorie lines in the inatant case were necessary to the success
ful prosscution of the projects, the scle question for considera-
tion is whether the right of the Mountain States Telephme and
Telegraph Company to maintain the lines was paramourt to the right
of the Unhited States to demand thely removal. # # ##

While I am not authorized to render a decision to you om
the question, it may be stated generally that where highways are
being constructed on Federal lands with Federal funds by State
highway departments in ccopsmation with the Federal Government,
pursuant to the Pederal Highway Aot amendment of June 24, 1930,
supra, it does not appear there would be any more obligation on the
State to pay for the removal or relocation of interfering utility
lines than there would be 6n the Federal Covemment, for which the
highways are, in effeot, oonstructed, if the Federal Government
drectly constructed such highways over its own lands, If this
does not sufficiently answer your doubt, the matter would appear
to be one for presentation, in the first inctance, in full detail
as to an actual case, or cases, by the appropriate Stats official
to the Federal Vorks Administrator, the hsad of the agency now
charged with the administration of the Pederal Highway Act, and 1f
dremed necsosary or appropriate, that official mmy submit any doubte
£ul quesation involved to this office for decision,

Respactfully,
(Signed) R. N. Elliott

Acting Comptroller eneral
of the United 3tates

Enclosure



