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The Honorable,

‘The Secretary of War.
8irs

" There iaa received November 22, 1940, your letter dated
November 16, 1940, as follows: |

"Under end by virtue of the authority contained in the Act of

' Congress entitled, 'First Supplemental National Defense Appropria-
tion Act, 1941,* approved June 26, 1940 (Public No. 667~76th Congress),
the United States, through the War Department, is acquiring an area

of land in LaPorte County, Indiana for the establishment thereon of

an ordnance plant to be known as Union Center Ordnance Plant,.

“Title 2, paragraph entitled 'Expediting Production', of the -
aforesaid mentioned Act provides, in part, as followa:

"iTo enable the Secretary of War... to expedite the production
of equipment and supplies for emergency natiomal defense purposes,
including all of the objects and purposes specified under each of
the sppropriations availeble to the War Department during the fiscal
year 1941, for procurement or production of equipment or supplies,
for erection of structures, or for acquisition of land... and for
any other purposes which in the discretion of the Secretary of War
are desirable in expediting production for military purposes and
are recommended by the Council of National Defense and the Adviaory
-Commission thereof, and approved by the President, $150,000, 000,
be immediately availablee..!

within the area that is being acquimd there are electric dis-
tribution lines ommed and operated by the Kankakee Valley Rural
Membership Corporation of Wanatah, Indiana. It becomes necessary
to remove and relocate these distribution lines along a route out-
side of the project area. The Corporation has agreed to the removal
and relocation of the lines, provided the United States bear the
actual cost of the construction work involved, including the costs
for necessary rights of way along the relocated route. The Corpora-
tion proposes to perfomm the work and acquire necessary rights of
way for the sum of §$7,453.26. . The underlying fee in the lands mow
orossed by the present distribution line is being acquired from the
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soveoral members of the Corporation out of land acquisition funds
appropriated by the aforosaid act. Therefore, no part of the afore-
mem bionad mm will be uned for the aotual aoquisition of the Govern=
manb land,

#Your opinion is requested as 4o whother.or not the item of
$7,453.26 representing the cost of the construction work required
by the relocation of the electrio distribution lines afore~mentioned
is a proper charge against the funds appropriated by the Act, ocited
above, and may be paid therefrom." .

In addition to the provisions quoted in your letter from Title II
“of the Firet B\'Ix'pplommm N_ational ‘Defense Appropristion Act, 1941,
approved June 26, 1940, 1t 1s provided in section one of the act
approved July 2, 1940, Public No. 703, "To expedito the strengthening
of the national defense®, in part as follnwat

“That (a) in order to expedite the building up of the national
defense, the Secretary of War is authorized, out of the moneys ap-
propriated for the War Department for national-defense purposes for
~ the fiscal year ending June 30, 1941, with or without advertising,
(1) to provide for the necessary construction, rehabilitation, cone
version, and installation at military posts, depots, stations, or
other localities, of plants, buildings, facilities, utilities, and
appurtenances thereto (including QGoverrment owned facilitiea at
privately owned plants and the expansion of such plants, and the
acquisition of such land, and the purchase or lease of such struo=
tures, as may be necessary), for the development, manufacture,
maintenance, and storage of military equipment, munitions, and
supplies, and for shelter; # # & and (3) to enter into such
contracts # # # and to amend or supplement such existing con-
tracts, as he may deem necessary to carry out the purposes
apecif:l.ed in this section w 4 #,%

In view of these provisions and those cont.a.tned in the cited ap- '_
propriation act there would appear no doubt of your .authority to
take such meaaures and to enter mto such contracts as you may
deen nacesaary for the oetabliahmant of the ordnance plant, in-

| c]_.\_xd:_l.ng t.ho mova; of 1nt.er£_er1ng public utility lines. Vhile
your .i_eitor does not 80 state, 1t ie assumed the Kenkakee Valley
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Rural Hembership COrporation is the owmer of pemanmt easements
for the maintenanca of ita electrio distrlbution linea over the
land involved, as distinguished from mere llcensges whiuh may be
revoked by the cwner of the underlying fee. 1f 6o, such easements
ere, of oourﬁe, vested real properfy i’igh'os, or "land", and the
removal of the power lixiea requires the acquisition of such rights,
or land, by the Govemmsnt. ﬁaﬁng authority to scquire the land,
which would include such eaaements or other vested in’oereata therein,
the question of whather such easementa or rights should be acquired
by purchase or by odndemnation 18 .primrily for adninistrative

dete ation. Aot of August 1, 1888, 25 Stat. 357, 40 U. S. C»

| 257.2; value of ‘such easemants to the owner employing them for\\

the maintanance of utility lines in act.ual use would noma.lly be .

.the net cost of removing and relocating such lines on other 1ands,
including the ‘cost of acquiring new rights—of-way, but not including

any profit or bqfatement qf its exist.ing facilitiess See dsoisions

of May 15, 1940, and October 16, 391.0, ‘B9521, sddressed to you,

respectiné 'Y éﬂ.milar ‘situation at tha'Northeaét. Alr Bases A contract

to pay such costs of remcval and relocation of the u:ws--reprasentins

the value of the easementa—-is thus, in effect, a contract for the
acquisition of such easements, the purchase p;-ica being measured by

the cost of mmoving and"zvalocating the més-to ‘gompsnsate tho

‘owner for the conveyanoe to the Govemmont of its existing oaaementa, T
entailing ’ohe removal and relocation of the lines. The fact that ~—
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pryment 48 to be made under a oontract as for the removal and re~
inostion of the linea dows nob rendor the trunsastion any the leaas
one for noquiaition of the casemonts, or of ﬂi‘and" within the
authority of t.he cited appmpriation and the aot of July 2, 1940,
\\m / o R
' Accordingly, I have to advied that if the said Xenkekee Valley
Rurel Membership Corporation 4s the owner of eapements or rights-of-
way under whioh their right to maintain their 1ines over the land
ﬂ involved is paramount to the right of t.hs dovonﬁm as owner of
the underlying fee to require their removal, and 1% is admniatéativoly
determined that the propo.sed contract price for the removel and relooco-
tion of auoh linaa 13 fair and reasonable in compariaon with the amount
of just oompensatdcn whioh reasonably might be awarded upon condemation
of such easementa, 6r if such price is no more then deemed necessary
by you to be paid under contract in ldeu of condemnation in order to
expedite ths building up of ‘the nati;nal defense pux?suant to tho
act of July 2, 1940, & __1_19_5, the eited appropriat.ion will be availe’
able for otherwiao propar paymanta under such contract.

”/ = Respeotﬁxlly, ' a
L : . AR
. . {Signed) Lindsay O. Warxen//' N
e - Lo . Comptrollar Qéneral\ :
N \ 7.4 . of tha United Ststes
T . \ A , . / .
\\‘ ~ ._\ . .’-




