
COMPTROLLER GENERAL OF THE UNITdO STATES 

WASHINGTON 

B-.33911 

The Ikmorable, uĵ y r 

The Seoretary of igrlcultni^. 

^^ dear Mr. Seoretaxy} 

I ha-ve your l e t t e r of April 14, 1943j as folloBB: 

"For the oocupanoty and use of liatlonol forest land for tha coi*-
fltructlon, operation and sslntenanoe of eXeotric poeer transmlsBion 
l ines , the Forest Service grants reTOoable parodts and the Deport-
:^nt grants eassnients. Also, set lcg under the provisiona of the 
Federal Poser Act, the Departiaenb presoribes eertaln conditions 
deeaed neoessazy for the adequate protection and ut i l i sat ion of the 
T^^tional Forastsi euoh cwiditlons are nade a part of the licenee 
granted "^ the Federal Pover CooBiesion. 

"The transnission l ines throu^ sett lcg up induction often 
Interfere vl tb the proper functioning of teXaphone l ines or radio 
Inatallatlons coastrueted fay the Forest Service froct i t s appropri­
ation or of pri'vate f a e l l l t i e s ut i l i sed by the ForoGt ;>ervlce in 
adninistering tbe National Forests or other land under i t s juzle* 
dict ion. I^eaoval of tbe InductlYs interference could be accoaapliebed 
(a) by relocation or alteration of tbe permitted structure, (b) 
through relocation of tbe Qovemoent-cvned fac i l i t y , or (cj in sorae 
cases )oy. reoonstructlon or alteration of tbe Goverxment fac i l i t y , 
Suob as convei^ing a ground circii lt telephone line into a metallic 
drou i t Una. In anz^ oases tbe aoremasnt faelXity i s in existence 
before issuance of peroit covering the peroitted structure, but 
oeeaslonally a Govemasat telephone l ine or other fac i l i ty i s con­
structed snbse^ent to Issoance of pernit and/or construction there­
under. Ihe cost of relocation or reconstruction of the Gcvemaent 
atructura nay he many t i ses the annual revenue from the perodtted 
atructurs; for exaaqile, the charge for a pexcdt autborlKing tiie 
occupancy and uoe of national forest laivl for a transmission line 
stay be i-l^ .00 a year and the relocation or reconstruction of the 
Govemaent f a c i l i t y vlth vblch i t interferes loay cost ^300. for 
some pemits , such as those to cooperative organisations of fanaers 
for transdssion l ines , no charge i s made, althongb construction of 
the permitted l ine aay necessitate a substantial expenditure either 

b!3r~the Oov8riaEfnt~or-ty-the-pennirttee to corr©ct-i^terfeFenoa-vitb 
tlie Govemoent f a c i l i t y caused by the transmission l ine . In a l l 
Oases of l icense, a rental ohnrge i s loade. 
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*'Prior to a fev months ago, it vas our praetloe to Insert the 
folloviiig oXmtse in our pemlte and on aloost Identiool clause In 
tbe ssseaoots. Also tba Federal Potsrer Coaaisslon, at our request, 
ineluded s vary similar elause In its licenses for pzinary trans-
aisslon linest 

Mj(G) The pomittee shall, before plocicg any transiolssioD line 
into operationi make provision satlsfaatoiy to the i^lonal Fotaster 
for sToidixig InduotlTe interference between such transmission line 
and any existing radio installation, telephone line or lines used 
by tbe Forest Service in administering the national forests and land 
under its Jurlndlotlon, or vith any such radio installation, telephoiw 
line or Unas for vbloh looation has been made and speeiflcationa 
prepared but upon vhleh construction has not begun at the tiioe of 
oraetlon of said transBdsalon Xlne* iSMdx provisions nay be applied 
either to tbe transalBSlon line, or to tbe zadlo installation or 
telopbon* line or to both, as may be determined upon the basis of 
least coat. The peralttee hereby agrees to assent to such changes 
In the location or dssign of any of its transnisaion lines as nay 
In the opinion of the rteglonal Forester be necessary or desiiable 
in order to avoid inductive interferenoa vlth any radio installation 
or telephon* line or lines hereaftor constructed or proposed to be 
conotmoted, and to be used by the Forest Servioa in adadnisterlng 
tbe national forests and land under ita jurisdiction provided such 
changes are mode at the expanse of the United Jtates or the ovnar 
of the radio installation or telephone line.' 

"Ihe purpose of tbe clause ia of eourse to prevent interference 
vrith Forest Serviee use of telsfhona lines and radio, if the tele-
{iioaa line or radio inetaUatdon laaa constructed prior to the con-
atruotion of the transmission line, the pexnittee, grantee or licensee 
is roqulred to pey tbe ocet of avoiding or reooving inductive inter-
ferenee* Uovever, if at tbe tiiae of granting the transiBission Una 
p e m t , eoseaant or license, the Forest 3ervioe ostiiaatad no future 
need for a telephone line or radio Installation close to the trans-
mieaion line, tbe eost of avoiding interference is borne by the 
ovner of tha telephone line or radio Installation used ty the Forest 
Sorvloe and neoessary in its administration. 'Aiis seê rnd a reason­
able and juetifiable method of financing. 

« 
"The attention of the Acting Ghlef of the Forest Service vas 

dlr*oted to the portion of the clause relative to financing necessary 
changes vhan the telephone lino or radio inetoUation vas construoted 
sabeequent to tbe transnission line under penait. Beferenoe was made 
to various decisions of the Comptroller Geneial vhich held in effect 
that Federal approprlationp could not be eatpeadad for the removal 
or relooatlon of structures covered by a permit granted b^ a Federal 
agenqy f^re aueb struoturea Interfera subseqx^ently vlth the public 
use (le Com?. Gen. 306; k"3(>̂ Mt July 22, 1931; A-38299, oeptenber 8, 
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1931] 1-^559. Itey % 1933). Xt vas suggested that bacause of these 
deelalons pablio fnnda, speoifloally tbe appropriation for national 
forsst proteotion end aanageaent in the Forest Serviee section of 
tbe Departaoent Ai^roprlatlon Aot, eould not be eapended for the re­
looatlon or raoonetruatlon of a OovercnMnt-oHnsd laproveaant to 
eorrsot Interferenoe caused by stmotuiea under peridt. Sueh reason­
ing appsared sound slnoe the result of relocating tbe Oovemaent-
cnmed struetare vould usually be the sane as reXoeatlng the pendtted 
stroeture, ahlob latter i t i s held aay loot be paid tqr the Oovem-
nsnt* AooordiagXy tbe atandard olsose in the peniit vas changed to 
r e ^ r e that tbe eoat of rsiaeving Intevlerenoe vould be borne Igr tha 
peralttee ragardXesa of vbether the transaissiott Xins vas construoted 
subsequent to or before tbe telephone line and radio installation, 
No ehaage, bovevar, vas aade in tbe standard elause for the easenent 
and lloense beeause the right given fcy the GovemMnt pxaotioally 
anounts to t i t l e during the l i fe of the easeoant or license* 

"This obsnge In the peroit olauee brought objeetlon on tha 
ground that i t i s unfair and inequitabla after the peznittee has 
oonstruoted Its Unas to reqialre i t to pay the eoat of changes neoes­
sary to avoid interfarenee vith telephone lines or radio not oeotsBH 
plated at tba tine the transalasion lines vere built. Further that 
the ravlaed requirenent goea beyond that in the Fedsxal Pover Cosi-
aiasion Xioenae vbloh provides that tbo eost of maovlng the inter­
ference shall be borne ly the ovner of the nav line. In other vorda, 
question has baen raised vhstber the Forest Serviee has oorraotly 
appUsd to Goven»Bntr<rsaed foellltlea the CoHptrolXar General *s 
deeiaioas reXatlva to atrueturea under penalt. 

"Another question haa also been raised. If i t appears to be 
for the beat interests of the Oovemaent as a vhols eon tt)e Forest 
Service appropriation bear tbe eost of ohanging the dealgn or loca­
tion of Oovemaent-ovned fael l l t ies In ozder to renove or prevent 
iaterferanoe oanaed by pemLtted private Unas - suob as thoae of 
cooperatives flnsnoed froa Rural Eleetrlfioatioa Adadnietzatlon 
loana. Ihe ansvar vould appear In the negative i f tbe Ccoptroller 
General's deelslonB abova noted are a^Xieable. If not, i t i s 
believed that no ^jplieable deoisloa has as yet been aade. 

"Tour deoialon Is desired vhether the appropoiation for national 
forest pi^oteetion and Qanagement cmy be oharged vlth the ooet of 
relocating, reeonstrooting, or othezvise altering Foreet Servioe 
faci l i t ies to oorraot interference caused by transnission Unas 
eTvoted and maintained on national forest land under permit Isaued 
by the Forest Service (a) vhen tha Govemaent facil it ies are in 
existence prior to-the-ePactton-of-the-perffldrtted-otruotxires and-(bj— 
vhsn the erection of tiie Oovemeoont structures i s subsequent to the 
granting of pexmit and/or construction thereunder. It i s desired 
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that the daeislcn state vbether i t applies also to (1) easements 
granted by this Depoutasnt and licenses Issued ty the Federal Pover 
CaaELsslott and (2) oases vbers peirdt or easeaant Is Issued vlth-
out oocupanoy oharge, as vei l as vher* suob charge ia made for 
pandt or easenent. 

"II held that tbe appropriation ta^ not be expended for re­
looatlon or alteration of a Govemaent facility, to correct Intei^ 
feraaoe eaussd liy the permitted line, further docision ia desired 
as to vhether tbe holding applies to al l cases or vhether the 
appropxlatloa aay be ao expended vhen in the judgment of the i)epart-
aenfc i t v i l l boat serve tba public interests aa a vbole." 

Tbe prlnaipal question for determlnaticn hers ?ould appear to 

be vbether the fast that i t i s proposed to expend appropriated moneys 

to reloeate, reoonstruet, or otherrise alter Govemaent faolXlties 

rather than the power trananlsaion lines of a licensee, peralttee, 

or holder of an easenent—vhere tbe coezLstenee thereof at present 

locations on publlo lands iapairs tbe Governiaent*s nse of i t s ovn 

fasiXities—renews the iiMtant case froa the porviev of pant 

decisions of this cffiee to the effect that the use of appropriated 

fuzMds to relocate transolssion lines under such olrouastanoea re-

quirea epeeiflo statutory authority. Ihere oan be no doubt bat that 

the purpose to be acoovyliahed—that i s , the eXlaloation of the 

Interferenoe—<Ls the ssoe in either case* And i t vould seem too 

obrlous to require suppertiz^ arguaent that the pitnoiples of such 

post deoislons have application to tho expense of aocoaplltijlng 

thia result vlthout regard to the means by ^hlch i t ie accnapUcbed. 

Where there le in exiatenoe and operation, at the tiiae ai4 

application of a private oitiaen or organiratlon for the right to 

oonstiruot trmnssiaslon lines across public lands is received. 
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facilitLes by r̂tiLch the o f f i c ia l business of the Goverraient i s bolrn: 

oarrled on, i t vould seem that a failure to inolude in ar^ such 

grant—be i t easenent, license or permit—an express condition 

safeguardii^ the interests of the United States ^ t h respoct to such 

existing f a c i l i t i e s might v e i l be deemed unirise—if not unsound— 

administration. At any rate, the provision quoted in your lettor— 

which apparerrtly hoe been included not only in a l l permita issued 

ty the Forest Service both before and after the so-called revision 

but in eaaeaents granted by the Uepartoent aa v a i l as Uoenees 

granted by the Federal Fever Commission—vould seem to cover such 

a situation in clear and unambiguous terms* In vlev of such pro­

vision, there i s not understood the basis upon vhioh i t possibly 

could be rsanoned that In such cases tba oorrsotion of any inter-

fei«noe caused fay the eonstruotion of the transmission l ines should 

involve the esQiendlture of appropriated funds. 

The factual situation ia someidiat different vhere the telephone 

l ines or radio f a c i l i t i e s vlth vhich the tranamisaion l ines inter­

fere vere not contemplated at the tinis the grant isas executed but 

vere ereoted by the Govemaent at a later date. Hotrê 'er, i f the 

grant be in the f c m of a pensit—revocable either impliedly by i t s 

nature or eiqpraasly by i t s terms—the right of the Goverooent to 

put a complete end to the privilege accorded by the f;ennit would 

seen clearly t o comprehend the lesser right to require tiie permittee 

to take vhatever steps oleht be r^ceesazy to eliminate any inter­

ference vith GoverxaBsnt f a c i l i t i e s . And, in vlev of such l ight, 
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tha lack of authority to spend publlo funds for the purpose seems 

no less apparent than in the f irst Instance. 

l^recver, the equities of the matter—^vhile of no material 

boariiig on the present problem—seem preponderantly in favor of the 

Qnited ii^tates. Ihe Innd involved la , after a l l , Govemnetit property 

upon vhich the pezuittee vould have had no right to construct i t s 

lines but for a spedfio grant. And the aaall amount of the annual 

revenue, i f any, received ty the GovertBsnt froa suoh grants ia a 

strong indication that the grant i s for the prlaaiy benefit of the 

grantee. Under sooh dreaastances i t aewas far from "unfair and 

unequitable'* to require the grantee to bear the expense of eliminau. 

lag interferenoe vith the Govemaent'a use of i t s cvn property, 

regardless of the fact that auoh use may not have been oontempXated 

at the tiiBfi the peznlt vas issued. 

L^reover, this office previously has held, in a decision dated 

Jaaueiy :iBt X941 (B-13533}, thatj 

"4 4.' « even i f tiie grant be considered on the basis of on ease­
ment, the Federal Govensoent rsust be understood to have reserved to 
Itself at the time the grant van made the right to requlze uncoapen-
sated obedlenee to euoh reasonable orders as vera issued by cooqpetent 
authority for ti» purpose of xagulatlpg the use of tha easenent in 
the interest of the publio velfare or convenience « -f̂  ^. 

'*•|̂  -!> « Thus i t must have been contemplated vhen Uie easeraenb 
or other right here in question vas granted to the Bell Telas^one 
Company that nev high:n:aye vould, r̂om tine to time, be constructed 
across the public domain and that old ones vould be Improved and 
"sXteredi—Bie-eonqpany-fflast-be-presuraed to havfi_±akaa.-ax^_Qccu îed__ 
the rigbts-^f'-eray with this in mind, and subject to the paramount 
right of the State and the Federal Govemaent to require adjustaant 
of i ts polesiaixl lines i f a public need for such adjustjoent ahould 
arise. -:- * *" (Dndorsooring ffuppliod.) 
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!Ihe matter of Uoenees Issued by the Federal Pover Commission 

pursuant to authority conferred by section 4 of the Federal Pover 

Act (16 U. S. C. 797) vas considered by this office In a decision 
A 

dated T'eceaber 1, 1932 (A-44362) • I t had beccoe naoessaiy in the 

conDtructlon of on iilaskan highway porojeot xxt relocate certain povrer 

li.ns poles previously erected under a "license or perait" issued by 

the Federal Pover Coamdaeion. I t vas the adndnistrative vlev that 

V virtue of certain provisions in the federal I'ower Act relating 

to such licenses—including a requirement for the payzaiant of an 

annual fee—the licensee had acquired vested rights vhich the United 

States could not invade, and vhich rendered inappUcable tbe rule 

of the earlier decisions of July ;^, 1931 CA-36464) and of c^eptember 

C, 1931 (A-3S299). Uovever, i t was held that such decisions were 

oontroUir^ and that appropriated funds vere not available for suoh 

expanses in the absence of statutory authority, iriith respect to the 

payment of an annual fee , i t was soldi 

"ihe authority for licensing the limited use and occupation 
of tha pubUc lands i s for the priaary benefit of the licensee and 
the provision for a nouinal annual charge for the purpose of reis^ 
bureing the United States for the costs of odiidnistration of the 
licensing aot and lor the use, occupancy and enjoyment of i t s lands 
(section 10, act June 10, 1920, 41 Stat . 1068, U.S.C. I&t803(e)j 
}^ederal ^anur Cocimisaion joegulation fk>« 14^ section 2) does not 
even suggest a purpose that the licensing agreements v l U devolve 
expenditures on the United States of the character your application 
for decision suggests." 

Hence, i t may be concluded limt since there i s no specific 

^rovieion-in~the lav for e;Q»B3eB-of-the-nature-here-involved to 

be borne bj the Government, there i s no authority to charge fuivls 
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a ^ p r U t o d for the promotion o^l »a«B«a^nt of »sUonal for,st. 

t . , « - l t h - « « « ^ . 3 of , * . « « r ^ 0 , « , « - « t faoiUties « « 

. r^t^ i prior or »ub3.<r«.nt to th« g«nt or whether the .rant bo 

in tha fom of an easo=»nt, license, or J^roit aM even though the 

^ ^ or the gnu t̂ require t . . ^y^.nt of an anr.^ .'oc or oharge 

for the ri«bt or privilege conferred therein. 

* « o , . r . urO.- »«1 until the« : ^ have heen del isted to 

tb. D e i ^ n t of ^ricultur. ^ ^ Cong^se specific authority 

to de f r ^ « that u»5.r the facts of a given situaUon ^̂ e puhUc 

,nt.r.-ta a. a whole would t» U,at .erved t^ t..e .ee or appropri­

ated ^ 0 - , . to cornet ^ .uch interference, such ^t t . re would 

ap,..r propria ^or l « l . l . t . v . rather than ad«lnist»t i , . con-

slderatlon. 

Your eutalasion i s anoverod accordingly. 

•:iespectfully> 

Comptroller General 
of the United States 


