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Direotor of Central Intelligeance,

Central.lntelligéﬁﬁa Gfoup,'

National Intelligzence A&thefity.

My dear Ceneral Vandembergs

I have your undated.letter, and enclogures, reseived here
November 7, 1946, relative to a proposed sgreement with iir. John E.
Fawler with reapa#t to oertain property in Hesslym, Virginia, now
under lease from Hr. Fowler te the Govermment for the use of your
agency, upon whieh a ﬁarahouse was erectsd by the Gévarumznt, and
further, with respoect ﬁe certain other warehocuse property previcusly
under lease by him to the Govermsent. |

1t appears from the record that under lease No. 0S8-162, dated

March 8, 1943, !ir. Fowler leased to the Government certain warehouse

property in Roanlyn, Virginia, for s term beginning that date and
ending June 30, 1843, with rental at tha‘rato of @10,509#1y$ar;
‘ineluding the furnishing of certain speelal aérvious'by é&% lessor,
_ﬁith-an optien to the jJovermment to renew the lesase fram yoar to
year at the same rental, not, however, beyond June 30, 1%45. The
lea$e previ&gd that_tho propsrty was to be used ag office yuarters,

storage spaoé} repair end shipping shop for the Offite ofIStrgtegio

Services., (he papers attached to the lease indicate that it w;;
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renewsd for tho fiseal yeara 1944 sud 1945, However, it appears

from the papers submitted with ydur lotter that the property was

 occupled by the uovernment umtil Jume 30, 1946, but that the

lesaor_thag-notiﬁia& the Govarn;ent that he would not renew the
1eaaé. Shortly after the making of the lease of March 8, 1943, Nr.
Fowler, by lease We. 058~401, dated August 10, 1943, leased to the
Soverpment a vacant lot west of, md appareatly adjacent o the
building covered by the firet lesso, for a term beglauing that date
and ending June 30, 1944, at a rontal of j1, a yeer, with am option
te the Government te fenbw from year to ysar at the same remtal, not,
however, veyond "six months after hostilities im the present Wbrld.
#ap shall have cesSede” It appears that the vacani lot was lessed
with a view to the erection of a warehouse therson by.tho offive of
Strategle Services.

Paragraﬁh 8 of lease Hoe 08B8-40l--as woll as paragraph 8 of the
{irst mantian@d lease~=provided that the Govermsent should have the
right to erect atructures oa the property, which ;trﬁoturas wore,
however, ta'remnip the property of the GaVernannt aaa.aould bi removed
by the Governmeut prior to the termination of the loase, and that the
Government, if reguired by the laaaeh, should, baforo the expiration
of the lease as extended by nny renswala thercof, restores the premisas

te the 5000 qonﬂit;en as that existing at the time of sauteriag upen

them uader the lease, reasonable and ordinary woar and tear and

damages by the slements or by ciroumstances over which the Zoverument
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has neo eentr@i axcepted, provi&nd,ihaw&vor, that if the lessor required
such resteretion, he sﬁould give written notice thereof to the Govern~
ment 30 days before the termiﬁation:gf the lease. A warehouse was
erected on this property by the Office of Strategie Services, epper-
ently under those provisions of the lease. |
It appears frgm'a mamorandum of Cctober 30, 1946, of the General

Counsel of yon; égancy that your agency is also ococupying a warehouse
in Bethesda, Maryland, at an sanual reatal of $13,700, in addition
to tha'wﬁrohouao eonstruoted by it o the property in Rosslyn leased

under leas® o, 0§8-401s It i& stated in said memerandum that the
| present operation of widely scattered warehousea ia ineonvenienuts
that the warehouse in Jethesda has no railway connection--as the two
warehoused ih'ﬁeaalyn apparently have; that the Sethesda warehouss
is not well suited %e fha Govermmont's presont needs; that it does nng
give the necessary covered apsee; und that it 18 insecure insofsr as
operétioasl and cepmunioations equipment ls concerned, It is further
stated in seid wemorandum that the owner of the propertles im Rosslya
scovered by the two leases hereinbefore mentioned has recently shown
interest in meking an over~all agreement with the Gevermment feor
both the new and the pld'WarehouSet locking forwerd %o reneﬁabla '
terms up to a peried of five years, and that under such urangements
- the vwmer wi#hﬁ& to &équira.tﬁs warehouse srected by tﬁe Government

26 ke preperty under lease o, 08§+40l. The view is exprossed in

the awemorandum that the Joverament has a distinet intersst ia
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acquiring the use of both the old and new werehouses, aud ia giving
up the Jethesda werchowse. It is astated that such arfangﬁéant would
vive a csntralised'wmrehausing dnﬁ i;suing'eentar, compact and
effictent; that it would zive far.grsutsr security to operatisnal

and comsunications equigmsnt besause of the surrounding cycloue fence
and thc présenoo of sieaping quarters om the premises; that iﬁ'wouid
givc agsurance of at least firevyoara"oecupanqy of building; which
are most eanvan;ently situated; and ih#t iy wvnld'proégda gxcellent
rallroad connections for all its warehousing netivities.

With a view to effectunating such an arrengement, ysu submit

a form of & proposed agreenent bhetween Ure. Fowler and the Governmen®

wheréby‘it.wculd bé agreed aa*féllaws; rhat the value "in place” of
the Govermmeont warehouse and tha.improvvmants theoreon are equal te
the swm e: 326,700 that in 6enaideratian of tranatezringltho Govern=
ment warehouse to the lesaer,.tha leqaor will waive payment of remb

on said warehouss for a period which will amortize the value of
526,704 at the rate of §10,000 & year beginning lovember 1, 1948; that

on the date tho'amortiaad p@riu&‘terninntes.ltitlc te the Govermmsnt

' war@hquse and imgrovemwents will pass to the.légsar, who will thén

enter iate & lease for the transferred warshouse, reugwable for &
rerm to and imcluding Osbobar 31, 195}, at a remt of 50 cents e

symare foot, or 310,000 a ysar; and that the Goverrment shall have

the right to use and cveupy without payment of remt therefor, for
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the peried referred to thereine-that is, inp to snd inoluding Ootober

31, 1951-=the land deseribed om a plat sttached to the proposed

agreemont, which imeludes the land o#-ﬂibh the warehouse is located
and apparently sdjacent land; and that upon the terminatiem of the
amortized period, the Govermment will bogin to pay remt for the
ab&o réfmrred‘ to land at the rete of $1,500 a yoar under a lease
%o be renewable te and including Ovtober 31, 1553. The preposed
agreement would farther provide that fsho G@vorm and the lessor
would ezé@nto a sep‘rﬂ:o. lease for tht lujer'i nein warehouse=-that
provicusly leased under lease Kos 053-182--at the rate of 50 cents a
squars foot for five years, offective November 1, 1946, with the
exosptiom of certeia portiens to be used or cocupied by the lessor;
and thet the proponed agreement would be in full satisfestion of any
obuggtim. of the Government to restore the leased premises, The |
proposed agreament would alse be subjest te the approval of the -
Comptoller General of the United States. |

It' appears from appraisals made by the United States Engineer
Office, War Departmemt, that said office finde the reproductioca cost
of the warehouse eroocted by the Govermment to be {67,130 and physicsl
deprociaticn to be §11,428, Based ihereon, the appraisal astimtu
the "in p_‘l&co"- value t® be $45,700. The Ingineer Office also os-
%tinates. the'-ee:st‘. of rml of the waerehcuse and th‘ raatorationlof

the proparty, less sross selvage va

value of 26,700 specified in the proposed agroement appears to be
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pre-diceted uﬁm those figureg¢--~that is, the estimated reﬁ:,roduoﬁon
coet less depieﬁiaﬁion and less l‘-ﬁM‘Vll. and reetoration olosf;c..

The memorandum of the General Counsel of yﬁur agency further
states with rospect to the matters |

"3. As noted above, the Goveriment's $1.00 a year lesse on
the property eapires six mcnths after the termination ¢f the amer-
gensy. To give up this right of oloupsnoy at ocace means relinquish-
ing aa interest equivalent to a minimim of six months® reat ab sm
estimated fair remtal velums In present negotiatioms, this value
has been set at 60y per square foot for the aow wareheuse, or $10,000
& year, Thus, the Goverament stands %o lese am interest of from
45,000 up, depundent os when the emergeney is tormiuateds Offset
sgainat this is the cwner's preposal that if the Goverrmsnt agroes
te transfer the Building to him, be will waive rent for suoli poriod
of rental as will amortize the velus set om the building eregted by
the Govermment, o% tho dnd of which time the sstusl tragsfer will
take places After sush transfer the Jovermment will begis tw pay
rent &t the absve stated Pigure of $10,000 per years Similarly,
rent on the land.will be waived until the seme date, after which
the Govermont win _pay $1500 por year, Contemporanscusly with

: . 8 arr » the cumer will leass the old ware-
houae to mw emmt at 13.009 por year, which ie alog st the
rate of wg per square foot, In this ounneeticn the owper will
furnish written evidenss that he haw cutstanding a writtem offer

frem & pr&vuzo ccncsrm to rent the old warehouse slons st 316,000

per yesrs Discussions bave desn hold te establish o futr wvalua.
for the building which wonld hc azorbised by the waiver of rent
spevified above. U.S., Ariy Fogixeors has submitied em eppratesl
of the valus of the new warechouse im place, arriving at s figure
of $45,704: This is based cn their estimated present replasenent
cost. of 357,130, less 20% amnﬂ.&um (besoause of sertaim cracks and
defaulis) oy §11, &26, arrivin . ak m,?ﬂh e ecoss of mwuns the
praperty to its eriginal state, whioh the owner would have the ﬂght
to require at the end et the preseit lease, wad ostimatod My ¢
Engineers (taking possible sslvage value iate emtm;uml %
approximately 319,000, 1f the present lesse were terminated now or
in the near fatmva, it would appear them that a fedir reindursement to
the Govermment for transfer of the building to the owner should bde
some $26,700. BHeferrimg to the owner's pyroposal above to amortise
the value by waiver of rent, this would indicate a rmt-frea period
of somewhat wer 3% years at the proposed reuntal of 310,000 por yoars

D noe, chersfore, iff presant ncgutia*:!om werg earried out the
uovarmnent would, gver a peried of i‘ivo years, actually poy appmimtaly


http://9ifk.it

B-61717 -7-

$93,750 in rent, It would, bowever, have the asaurence of ocoupsuey
of desirable end officiont warehousaug faoilities for the Nill five
years. If the agroemsnt were not oarvied out the Geovermment would
have @ teantutive gooupansy et (1.00 g year of the new warehouss, which
might torminate sny time efter eix months from the present, It would

have to ocontisus the undesirable leass at Bothesda at §13,700 instead

of the old warebsuse in Ronslys et §13,000, and, if the new warehouse
lesse were terminated, the Goverment wula have to search £or new
space et an wunknews r ntale The minimmm cost wnder this arrangemend
would asewme extension of the ecmsrgency to the full five yoerd, in
which case it would be $66,500. It appesra that s justifisble aduin-
istretive ruling gould deo nmeds thet the propesed agreement is in the
beet anterestl of the Govermment."

In your letter yeu state that you beliove thg propoaed ArTAng o~
nent would be, eomidering &all the oiremwmoo. in the hoat tnv

torests of the Government, and you pose the following questionn

"QUESTION WO. 1.

"The Govermment proposed to surremder am existing right consiat~
ing of & lease ca all the real property at a remtal of §1.00 per year
for the duration of the present cmergency plus six menpthss Since
this lease entiuu the Gevernment to o minimum of six months cocupaney
of ‘its vew wu,_j,_t a9, the value of this lease nust be tekem as net
lesa thea $5,000, om the besis that & fair sanual rent would be $10,000.

. This lesse, ca the other hand, leaves the Jovernment in an uptertaia

a8 thore i# uno present determinstion of the duration of the
06y e Bdancad agsinut the surrénder of thié lease is the owner's
agncnen‘& to rent the eutire ?soperty to the Goverzment for not less
thain five (6) yesrss It 1e felt that the inorvesed efficiensy, eooneny
and seourity achieved by sudh centraiisation of warehouse fasilities
cutweighs the uiigértain valus yiolded by the Government im surrendering
the lesses Without ouch surrender, the cwner will not donsider lessing
the ¢ld warehiouse te bthe Government. With the surrender, his old ware-
house will be léased to the Govermment at the rate of $13,000 per year,

paaitiox,,

‘although the owner has iz Band a writtem offer from a private oemcern

at & rental of §15,000 per year. Incidemtally, the §13,000 figure is

 1ese thon the Gwemmt ix new paying for its warchouse in Bethesdas,

although the latter is smaller and far less officient, which the
fovernmenit désires to relessey Your advice 18 requestsd whether, under
suoh eirowsstances, the am’rmdesr of such & lessehold i a questiom for
administrative detsrminatic he best intoreats of the Goverrment.

"QUESTION FO, 2:
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“the Govermment proposes to tramfar ﬁiuo te the building, whioh
it erocted on the cweer's land, to the cumer duriag the ocurss of the .
proposed lease, The actual trapsfer will not teks place for seme 2§
yeerss In the event that thie arrengénent were aov entered into, the
Goverament would be ferced to ccnaider the aispesition of the build~
ing &t the end of the duration of the embrgenoy plus six months, i
visw of the nature of i%e eriginal Jodse ¢s noted ia Questics 1 abave.
The ownef hus indicated that ke has no intenticm of payiag eny sub-
stantial consideration to the Covermment uph. such. termfnation of
the origtno.x loagee Thé Government weuld them be in the position of
disposing of its warehouse for a nominal sum or of restoring the
property at en estimated nat cost of @19,@0@. Consegquently, the ‘
prosent estimated value in plecé less the reatoration eost, oF $86 704,
has been takem as s falr value of the awmt't enrrent interest in
the building. I consideration for the Jovey s sgrommet to
transfor titie te the wildisg, ﬂm omr ofPorn cecupandy fof not
leas then five (B) years at an agreed of rental of $16,000 por year,
but prepéses waiver of suok rental tnr - period suffiodient té anartise
the current value of $26,704 at the rate of $10,000 pev year, or
slightly over 24 yeirse Actual trensfer would not take place wtil
the end of such amortization period and the Goverssent would them
bogin to pay rent ob 142,376 square feet of usedble real propsrty
whieh it would uge fent~fres during the amortization periods Agein,
it is felt that the uwnificatios of eperations and ikie advdhtageous
rental G& the old warehouse must be donsidersd de part of ths cone
sideratiém for thé propesed transfed of the new warohouce. It is
believed, however, that the proposeX is a novel one upen whioh e

~ prior rulings have beem found, and your advice is requested as to

whethey again this might be o matter foir administrative «mm
tion as to the best interaeuts of the Governmant,.

“QUSS‘I‘IOE H0e S¢

“Considerable difficulty has bosn encountered in drafting the
proposed agreement discussed ebove. Owing te the unusual ciroum~
atancan, & review of the attashed copy of the lease ia question
would be appreciated to eatablish whether the interests of the
Govermment have been fully pr%aetaﬁ: pani@fﬂnrly. whethey paregraph
10 thereof iz suffioisnt to oliminate any olain that the Govemont
e abtompted to oblwate beyond the end of the fiscal year."

Your first quss_t?.em raises the propriety of the proposed sure

rondsr of the Sovernment's existing right to oeoupy, for the duration

and siz wonthe thereafter, the land om which the new warchouse
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wan.oenatructed; this bhase of the matter requires but brief ocom-
mente 1t is true; of esurss, that im the sbaence of e statute
spepifioally so providing no ofﬁael)rh' of the G‘worm_enﬁ has au=
thority be give awsy or surrender a vested contract right. See 22
Comp. Gene 260, But since sueh primeiple has no application to a
situation whers the Goverrmment ie adequately compensated for the
surrender sither by the executiam of a new supplanting agreement more
advgﬁtageauo to the Goverament, or otherwise, it ia obvious tha% if
the arrangement described is proper in other respeots snd if it will
prove more benefioial to the Government frem am over-all point of
view, the mere fact there is 43&9170& the surrender of a vested
contract right presents no difficulty.

However, consideration of the transaction es tholc discloses
several objecticonable features, First of all, the propbul sontem~
plates the trnnafor.ot title te the new wareliouse, preseatly cmed
by t);§ Government, Under Artiole IV, SJection 3, Clause 3, of the
Constitutiaa of tﬁo United States, Congress alone has the power to
dispose of property belonging to the United States, Thus, admin=
istrative offioials of the Goverzmment are authorised to sell or
otherwise él!én&te thé title ta”ﬁévoﬁﬁmﬁnt-prepgrﬁy.anly*whaa

speoifieally authorized by statube to teke sueh asobions Uelted States

v, Hicoll, 1 Paine (U.8.) 846 (F. Cas. 15879); Irviae v. Yarshall,

20 fow. 5583 diseonsin Re €0 v. Frice County, 138 U.S. 498; Light

ve Uaited States, 220 U.8. 523. Also, ses 14 Comp. denm. 169; 15 ide
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1983 22 1d. 568,

Inasmuch as there hsa beem found no statute autherising you to
tm»fe:- title to. tm.-'o:? other property of the United States the
transaction proposed wwld_ Iappenr fntally_-defgotiva on this ground
alons, Horeever, it may alao be said that the basis upen which it

was proposed to en the anwunt of 326,704 as the trml’er prioo for

thn Govervment mrehouso is not antiroly olear, rmng tho appz-a:lul

FPigures of the Army Engimeers it appears that the present replace~
ment coat of the buiiding would be 357,130, which smount leas deprecia~
iion of $11,426, indloates a present fair market value of the property
of at least 345,704, Appareantly, in Arriving at the price figod there
was deducted from said fair market valus the sacunt esbimsted ss the |
cost to th"o-é"mvemient of restoring the promises if the building had
to be removed, sald estimated cost being $19,000, Hewever, while
such restoration cost well might be considered & faoctor in determin-
'ing whether it were more advantagsous for the Government to restore
the premises or to sell the building, there ie péreetveﬂ ne sound
bagis for orediting to the purchaser such restoratiom cost whem, in
fast, the bulilding is not I’co be demolished end the premises are not teo
be restoreds

Furthemér'a, the proposal to emortize the "im place" value of

' the warehouse constitutes, in practical affect, the offsetting of

the sale price of the building agzoinst rontel payments. Bus, imdor___
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section 3618, Devised Statutes, 31 U.3.C. 487, the proceeds of Qalet
of all public property, with certain exeeptione net here 1ﬁvoivad.
are required to be depesited and eev;are& into.t_he ‘I?rea.su_ry as
miseellanea_ﬁu receipts, thereafter to be used anly in consequencs
of an appropristion made by lsw. Hense, even if the transfer of
titl; to the .building worg sffected pursuvant tq adeguate authority,
and evm ii’_ tho price fixed therefor were to ﬁe oonsidered proper,

this office would be required to cbjeot te the use of the proceeds

‘of the sale as remts Cf. § Comp. Gen. 186; 10 1d. 510; 14 1d, 760;

15 1d. 295; 20 ide 1724

The amount propesed to be paid as reat wmder the lease for the
new warehouse might poeseibly be the subjest of still further objeotion.
Sseti& 822 of the Booneay Act, as amended, 40 0U,8.C. 278a, provides
that where the amnual remtal suseeds s,z..oaé.. -C) appr@.rht_ton shall
be obligated for the réntql_ of any bui-lding. te de oceupied for
Governmont purpeses at a rental in excess of 15 perceat of the fair

markot value of the premises at the date of the lmu The exception

_ to such restristica provided by the ast of April 28, 1942, 40 U.S.C.

276b, with respect to the premises specified as nseéessary for the.

proéécutien' of the war or vit'al to the nationel emergenoy, would not

| appesr applicable under the faots of the instent case, Accordingly,

. the figurses contained in the present redord wounld scem %0 suggest

that the rental proposed to be paid would be in excsss of the adove —

statutory limitetione
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You ask, slso, whether paragraph iﬂ-of the proposed ggreannnt is
suffloient te eliminate any claim that the Government would be attempt-

isg to obligate beyond the fiscal years Said paragreph 10 vould pra-

" videy

"fhat any agreement heroin te lease sither the new warehouse
or main warshouse is subject to the availability of an appropristion
therefor;® B

.The lewr is that a lease to the Covermment made wmder authority |

 of as anneal appropristion is uot offective beyond the end of the

fiseal yoar for which the appropristicn is made, and thet if the
lease is fo? & longer term, it may be viewed as binding the Govern-
ment to the end of the fisosl yoar anly, with an eption to the
Government te remew the leaso-for a further period contingent upom
the aﬁailability of further appropriatione for that purpose, Sestioa
3679, Hevizsed Statutes, as amended, 31 ¥.$.C. 8663 section 3732,

Rovised Stetutes, 41 U0.5.C. 11; Leiter v. Inite &, 271 U.S.
il g

2043 Goodyear v. United States, 276 U.S. 287, BrowusteineLeuls

Semy

a2y v+ Unitod States, 90 C. Cla. 1. Thus, in Lelter v. Uaited

Stated, supra, ths ecurt saids

7% * # 4 lease to the Govermment for & term of years, whes ens
tered into undér am sppropriation availeble for but one fiseal yoar,
is bindisg on the Oovormisut only for vhat yewr. HoCollua v, Un
Stetes, 17 Ct. Cls. 92, 104; Smoot v, nited States, 36 Ct, cla,
427, And it ie plain thet, ¢o make it Ginding £or any subseguent
yesr, it is nsvessary, nob only that es appropriation bo made aveile
able for the peyment of the rent, but thet the Govermment, by its
duly authorized officars, sffirmatively centinue the loess for sush

Ta8ars

AssD .

subsequent year; tharehy, in sffest, 7—the-adoption—of ring]
tease, asking a new lsase under the authority of sueh appropriation
for the subsegquent VOar. * % s® REOR

2
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Sccordingly, if the lease to be exeouted under the arrangement here

proposed were in pursuance of am uppropristion for one fiscal yeew,

it would aot, as a matter of law, obl_-.:lgate the Gojvemment beyend
such f'is'o.nl 'jear.; and, for the lease to be effeotive thereafter
would regquire affirmative actiom by duly autho‘ri.sed» offictals after
an .u'p;.rropriatidﬂ for sueh purpose had been 'mado.

For th§ reagons hereiﬁa;ava state;i,.:. the a;riangenent presently
proposed may not be approveds At the smme time, tﬁo statements con-
tained both in your letter and ia the attaghed memorandum of your
General Counsel soem te est:.n.bliah beyend questian the desirability
from the Govermment's stanap_eint of aequiring both the old and the
new warehouses, at loust for the next five yeare. Im fact, it is
somewhat surprising that under the circumstesces no mentiom is
nade as to whether consideraticn has besn givean the acquisition of
a Tee simple interest im the entire px?opeity--or, at least, in the

land uporn which the Gevernment werehouse ie located=~either by the

institution of e¢minont domain proceodings or otherwise. In this

. osnneotion it is aoted that the appraiser for the Arsy bngineers

recommended suoh action in the eveat satisfactory pegotiations for
leasing the premises should fail., In view of the proximity of the
property invelved to the various other dspartments of the Goverzment

in #eshington==a factor Por oam-iééritia'n inasmuch a3 your agemoy

_ ___;f:fil):_‘ .

wight 'vs..cxt_'be_in- 208 3

sroperty at some—future

date=~as well as the many other advantages of the property for
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warehousing purposes a8 deseribed by you, it is suggested that

serious consideration be given the questicn of whether it mlght

not be in the interest of the Government te acquire title to the
seid property..

Cespectfully,

{S1gned) Lindsay C., Warrew

cempﬁroller Senerel .ﬁ
of the Unitsd States,




