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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 28

Commissioner, United States Sectionm,
International Boundary and Water Commission,
United States and Mexice,
" 7irst National Bank Biilding, | >
El Paso, Texas.
¥y dear Mre. lawsong
Referenca is made to your lstters dated Hay 14, July 20, and
Atgust 23, 1948, in which you request advice an certain questions
which have arisen in connecticn with the construction of the.ﬁkxéén
Dam on the Rio Grands River. ki
It is understoéd that your section is engaged in the acqnisitxon
of approximately fzftyhfive thousand acres of land in Starr and
Zapata Counties, texas,_to.bq_flooded following the completion of
the Falcon Dam, which is to be built jointly between the United
States and Mexican sactionslof'the Commission wnder the ﬁexican
Wétgr?freaty of February 3;;1544° which specifically provides for
-tﬁéfb&&étructiop of 3 atibﬁ}ﬁgéd storage dams on the Rib Grandel

Rf??fﬁ The lstter of Hay 14, 1948, states that the construction

W1111necessitate the relocation of approximately 56 miles of Unlted

States Highway No. 83, and that, in this cennection your section

of the commisgion wishes to enter into a contract with the Texas
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State Higheay Department whersby th; section would pay to tho State
the eost of the surveys, preparation of plans and specifications,
and congtruection of the \;ie'cz hi ghway, and whereby the State, in
turn, would convey to the United States all its right, title and
interest in the portion of the present highway tri.th-_itj tho dam
and reservoir site. It is pointed cur that this procadure would
be more advantagoous than would the purchase from the State of
the portion of the highway to be flooded, at a purchase price
commensurate with the cost to the State of acquiring the right of
way for the new highway, and is the procedure consiéftfgntly" employed
by the Bureau of Heclamation, Department of the Intéiio;f, and the
Corps of iEnginesrs, Department of the Army, in similar instancess

Your several letters indicate a balief that aut'\,ht;rit_;y for your
section to enter into the proposed relocation agreement is conta”.i"’xiiad
in the basic statutes establishing the International Boundarj and
‘u‘aaber Commission and authorizing its activities, in section 15 of
I’ui:l’ic Law 600, 79th Congress, 60 Stat. 810, 5 U.5.C. 552, authoriging
the employment of exparts or consultants, in the designation of
‘the United States Section as the agency to construct the project,
and in the provisions of the appropriation acts appropriating
funds for the Cammission.

The advantages bsliaved to be inherant in the pr&poeed
relocation plan_ ars set forth in youwr letter of May 14, 1948, as

-followss
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fx # # In the first place, it is desirabls that the exact
location of the new highway be immediately determined and agreed
upon with the State Highway Commission in order that lands for the
reservoir area may be acquired up to and perhaps including the
location of the new highway, and this can only be dons expeditiously.
through a cooperative arrangement betwgen this agency and the State
Highway Commission. Secondly, the lands embraced within the 56-mile
reach of the present highway location within the reservoir area
have been acquired by the State in numerous parcels from many
different owners, and the abstract and title work involved in
establishing the State's title to this stretch of the highway
would be difficult and expensive and would requirs many months'
worke. It 1s thought, alsc, that the title of the State in many
instances would have to be based on limitation or adverse possession
which, of course, wWould not be reflected in abstracts or certificates
of title. Since the relocatvion contracts entered into by the Corps
of Bngineers provide that the State will convey to the United
States, without covenant or warranty of any kind, all the right,
title and interest of the State of Texas in and to the right-of-way
of tho abandoned portions of the highway, it seems apparent that the
3tate's title under this procedure need not be approved by the
Attorney General as in the case of ordinary land acquisitions. If
the first procedure mentioned dbove [Ehat of purchasing the old
right of way from the statg7 were adopted, however, it would
probably be necessary that the aspproving opinion of the Attorney
Gensral as to the State?s title would be required and, as I have
mentioned, this would involve voluminous and expensive titla work
covering a long period of time and which in the end would probably
not reflect good record title in the State as to some portions
of the highway. It is quite evident, however, considering the
langth of time that has elapsed since the construction of this
highway, that the State must have limitation title thereto in
casgs where its record title may be defective. ioreover, in deeds
from owners of lands abubting the highway, it is intended to ine
clude ths landowners' reversionary interest in the highway."?

The spacific questions on which you ask to be advised are
as follows:

1. Does the United States Section, International Boundary
and Water Commission, United States and Mexico, under the authorities
cited in your letter of Yay 14, 1948, and under general provisions

of law, have the right, as an ossential part of the construction of
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the Rio Grande Dam Project, to enter into contracts with the State
of Texas for the relocation of the State highway similar to those
negotiated by the Corps of Engineers?.

2+ Is 1t necessary, if this §;ocednre be approved, to secure
the written opinion of the Attorney Gemeral, under the provisions
of 40 U.S.C, 255, or otherwlse, in favor of the validity of the

itle of the State of Texas to the portion of the highway teo be
acquired and inundated?

3« If the land acquired for the reservoir area includes that
upon which the new highway 1s to be located, may the State of Texas,
as a part of the consideration for the relocation cohtracts, be
permitted, under some form of irrevocable license or sasement, the
permanent use, for State highway ﬁurposes, of a portion of such
land?

As pointed out in your letter of ay. 4y 1948, the general
authority for the aocotivities oﬁfthe Unf%ed States Saction of the
International Boundary and Waterrcomgission, United States and
Mexdco, is contained in the act of May 13, 1924, 43 Stat. 1118,
as amended, 22 U.S.C. 277 to 277(£). Section 277(b) authorizas
the President of the United States to construct any projsect or
works which may be provided for in a treaty entered into with
tlexdco and to construct any project or work designed to facilitate
compliance with the provisions of treatiss between the United States
and Mexicoe Section 277(e) authorizes the President, or any federal

agency vhich he may designate, in order to carry out these and
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other provisions of the act, (1) to enter into agreements with
any one or more political sﬁbdivisiqns, under the terms of which
agreements there shall be furnished to the United States gratuitously,
except for the examination and approval of titles, the lands or
easement in lands necessary for the construction, operatian and
maintenance, in whole or in part, of any such project or works,
or the operation and maintenance thereof by any such political
gubdivision; (2) to acquire by purchase, exercise of the p$ﬁer
of eminent domain, or by donation, any resl or personal property
that may be necessary; (3) to withdraw public lands from sale,
public entry or disbursements and (4) to malke necessary rules and
regulations.
Section 277(e) quoted in part in your letter of August 23, 1948,',.
provides in part as followss :
"The Secretary of State is further authorized to issue
revokable licenses for public or private use for irrigation or
other structures or uses not inconsistent with the use of such
lands mads, or to be made, by the United States, across any lands
retained by the United States, and to execute all nacessary leases,

title instruments, and conveyances, in order to caxrry out the
provisions of this section.

"Zhenever the construction of any project or works undartaken
or administered by the Secretary of State through the International
Boundary Commission, iUnited States and Mexico, results in the inter-
ference with or necegsitates the alteration or restoration of con-
structed and exdsting irrigation or water=supply structures, sanitary
or sewaga disposal works, or other structures or physical property
belonging to any municipal or private corporation, company, asso~
ciation, or individual, the Secretary of Stale may cause the restora-
tion or reconstruction of such works; structures, or physical
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property or the construction of others in lieu theregof or he may
compengate the ovners thersof to the extent of the reasonable
value thereof as the same may be agreed upon by the American
Commissioner with such ownare!

The Department of State Appropriation Act 1949, Title I,
Public ILsw 597, 80th Congress, provides funds for the International
Boundary and Water Commission, United States and HMexlico, and reads,
in part, as followﬁz |

"International Boundary and Water Commission, United States
and Mexico. For # » # services in accordance with section 15 of
the Act of August 2, 1946 (5 U.S.C. 558), at rates for individuals
not in excess of $100 per diemy * % # acquisition by donation,
purchase, or condemnation, of real and personal property, including
expenses of abstracts and certificates of title # x # as follows:

s # *

fGonstructions For detail plan preparation and construction
of projects authorized by the Convention concluded Februvary 1, 1933,
boetwaen the United States and Hexdco, the Acts approved August 19,
1935, as amended (22 U.S.C. 277-277d4), August 29, 1935 (Public law
392), June 4, 1936 (Public law 648), June 28, 1941 (22 U.S5.C. 277f),
and the projects stipulated in the treaty between the Uhited States
and Hexico signed at Washington on February 3, 1944, $1,500,000
to be immediately available, and to remain available until expended:
Provided, That ne expenditures shall be made for the lLower Rio
Grande flood-control project for construction on any land, site,
or casement in connection with this project except such as has besn
acquired by donation and the title thersto has been approved by
the Attorney General of the United States # # x,®

It is stated in your letter of lay 14, 1948, that ths plan
vhich it is desired to employ in connectlon with the relocation
of the highway here involved ie similar to that employed by the
Bureau of Reclamation in similar circumstances without specifie
statutory authority. It is to be noted, however, that the act

of October 4, 1939, 53 Stat. 1197, 43 U.S.C. 339, authorizes tho
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Sacretary of the Interior to purchase or condsmm suitable lam_,ls,

or interest in lands, for relocation of highways or other propertiss
to enter into contracts with the omwners of said property whereby
they undertake to acquire any or all property needed for such
relocation, or to perform work i.nirolved in such relocaticn, and,

for the purpose of effecting relocations, to convey or exchange

Government properties acquired or improved for the purpose of
relocation or other Government properties owned or hém in
connaction with the project, or to grant perpetual easemand
therein or thereover. It thus may be seen that the Bureau of
Reclamation is not without specific authority for tha agresments
of the type here involved. Similarly, the act of June 28, 1938,
52 Stat. 1215, as amended, 33 U.S.C. 70lc-l, anthorizes the
Secretary of War (Secretary of the Army) to acquire title to lands,
easements, and rights of way necessary for dam and reservoir
rrojasts, including land for highway relocation, and permits the
reimbursement to States, or political subdivisions thereof, of
sums equivalent to aotual expenditures, determined reasonable by
the Secretary of War (Secraotary of the Army) and the Chief of
Engineers nade by them in acquiring lands, eacements, and rights
of way. No such specific authority is vested in your agency. It
is trus that authority is granted to acquire by purchase, exsrecise

of power of eminent domain, or by donation, any necessary real or
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personal property. This provision, however, is not sufficiently
broad t6 include an agreement of the type hore contemplated.

Mor does anything in the wording of 22 Us8.0. 277(e), quoted in
part above, or the legislative history of the act vhich becams
that section, indicats that the term “municipal corporation" ae
used therein to indicate entitias for vhom the Secretary of State
may cause the restoration or reconstruction of damaged or
destroyed structures or physlcal property, would include States.
On the other hand,. in the third proviso of the first paragraph of
that sectlon, in enumerating tha govarmnental.auhdivision to
which unneeded lands may be conveyed by the United States, States
ai-e apecifically includeg".. It must be assumed, thersfors, that the
cmisslon of States from the following paragmpﬁs of the saction
was intentional, Thoe fact that an authorization to construct a
projeot of this nature does not carry with it authority to
axccute reloca.tio_é agresmants of the character heore contamplated
is e_videncmd by t&e fact that the Congreas considered it necessary |
to grant spocific authority for rolocation agreocments to the
Department of the Interior and tho Var Departnent (Departmax{t of
the Army). %hile the authority contained in Saction 15, Public
Law 600, 7Jth Congress, £0 Stat. 810, 5 U.S.C. 558~~to procuro

the temporary or intermittent services of experts or consultants,
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or organigations thereof--might be held to include services of the
persconel of the Texas State Highwny Departiment, it may not be
held as permitting a contract whereb;y the State, in consideratioln
of the cost of planning and constructing a new highway, would
grant to the United States title to a highmay to be inumdated.

I¢ therafore must be held that the United States Saction, Inter—
natienal Boundary and Water Commdssion, is not authoriged to
enter into contracts for the relocation of Spate higiways similar
to those negotisted by the Bureau of Reclamation and the Corps

of Engineers.

As the first queation presentsd in your letter of May 1, 1948,
is thus answered in the negative, no specific answers to the second
question contained therein, or to the question contained in the
letter of Augnst 23, 1948, are required.

Respectfully,

{Signed) Lindsay C. Warren

Comptroller General
of the United Statss. .
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