COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON ‘
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Colornel R. H. Gradshaw, P, L., U. 5. Aray,

Through Chief of Finance,

War Depertment. |

iear Colonel Bradshaws o |
1 tave your letter of August 20, 1943, transmitting fowr vouchers,
each in the amount of $851.58, stated in favor of Henry E. Keyss,
attorney in fact for Janet Newlands Johnston, et al., fbr rent for
the months of February, larch, April, and May, 1943, for spce
occupied by the Army in the Call B3ullding in San Francisco, under
leage No. § 59 qu-899, dated Febfuary 28, 1941, @s renewed, and
requesting decision as to your authority to make paymemt on the
#ouchsrs. |

The leage referred to was axecuted by John C. Newlands, as attorney
in fact (referred to in the lease as “Power of attorney®) for Janet
Newlands Johnston, dith Mewlands Johnston, lva MeAllister Pritchett,
and idward L. Hillyer, as owners of the property. It was for s term
commencing March 1, 1941, and ending June 30, 1941, at a rental of
£937.52 a month with an option to the Govermenmt to renew from year
to year until June 30, 1946, at the same rental to June 30, 1942,
and thereafter at a rental of '851.58 per month. It appears to have
been renewed by notice %o John C. Hewlands fo.r the fiseal year ending

Juane 30, 1942, and by notice of May 29, 1942, to Henry E. Keyes
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for the fiscal year sanding June 30, 1943,

Tt appears from the recorde of this office relating to clains
for rental prior to the period hsml ihwlwd that John C, Newlands
died, spparently prior to lecember 18, 1941, and also that £Zdith
McAllister Newlands died, apparently prior to February 17, 1942, and
Eva McAllister Pritchett was aprointed acdministratrix with the will
amnexed of the estate of Edith HoAllister Newlands. It furthey appears
that thereafter the three surviving owners and tSea lioAllister Pritchett,
as administratirix with the will amexed of the estate of Fdith ¥edllister
Newlands, deeeasod,' exe_éutad powers of attorney to Fodney “adom,
giving‘fxim authority to menage the Call Building, similar to the
powers of atip rney praviously held by Mr. Jewlands, and ineluding
the suthority to receive rents., The power of attorney executed by
the administratrix appesrs to ‘have bésn given by her pursuant to an
order of Februsry 17, 1942, of the Superiop Court of the State of
California in and for the Cidy and County of 3an Francisso, entered
in the administration procesdings in the estate of idith WcAllister
VYewlands, decemsed, in that court. The record further indleates that
on or about May 16, 192.2, the powers of aﬁtémey given to Rodney |
Uadon were revoked and Lhat the three surviving owners and the ad~
ministratrix, on Yay 16, 18, and 21, 1942, executed similar powers
of attornsy to ilenry £, Keyes, the power of attorney sxecuted by the
administratrix having been given purswamt o an order of ¥ay 8, 1942,
of the court above namsd in said administration pz;oecodingl.

’fhe several powsrs of attorney ylven to Henry E, Keyes appointed
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him attorney with-authority; similarly to the prior powers of attorney
given to ¥r, Newlands end X¥r. fadom, generally to manage the Call
Building on behalf of the geveral o;mera, including the power ”/;t.o
nagotlate, execute, sigm, acknowiedge,.anﬂ deliver é lease or lenses
of the whole, or portions thereof, together with the usual covenants,
ccnditions and provisionsy to demand, sue for, receive and give
effectual discharges of all rents and emounts now due or which shall
become duve in respect to the said premises.”

Ordinarily, where a lease is wade to the Govermment by an owner
of property, as lessor, or who by separate power of attorney sppointe
an agéﬁ% to receive payment of rent, the procedure is to draw checks
in favor of the lessor to be sent in care of the attorney in facd.
However, it has been held thad vhere a lease of property to the
Government is made by &nd in the ndme of the owners’ agént as legsor,
rent may be paid to the agent and in such case, that is, where the
leass was nmade by an agent as lessor, it has also bgen held that
rent may be paid to a sucoeseor sgent., See 5 Compe Gems 7493 6 1ds

737. A8 indicated above, the original lease in this case was made
by the attorney in fact as lessor and the renewal for the f1scal year
ending‘Junu 30, 1942, was made Ly notice of renswal to him, and
for the final'yuar 1943 by notice to Heary E. Keyes, Under such
circumstances, and in view of the broad and specific terms of the
powers of attorney to Mr. Keyss, payuanit of rent to him 28 attorney
"in fact for the owners would appear to constitute a valid acquittance

to tné Government therefor, previded the powers of attorney to hin
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are still in forge and effect.

In conneebion with the power of attorney to ¥r. Keypé from the
adninigtratrix with the will annexa;l of the sstate of Udith MeAllister
Rewlands, deceased, there appaia for consiéiez-aﬁim, in deternining |
whether it is still in effect, the matter of whether the suthority
given her by the court order of May 8, 1942, referred to above, re-
maing in effact. The genersl rnle. that rent ‘acoruing subsequent

- to the death of & lasgor of realtyy in\c;rdimrily payable to the
heirs of the deceased lespor in the case of i;x__teauej and to the
devisee in the case of testacy unless, in the case of testroy, some
other rfisposition is required by the will, appears o have been
modified in California byicetions 581 and 582 of the Prébai. Code
of that State, the formey of whieh providess

"The executor or ddministrater is entitled to the possescion
of all the real and personal property of the decadent, and to receive
the rents, issues and profits thereof until the estate is settled
or until delivered over by order of the court te the heirs, devisees
or legatees. He muet keep in good tenantable repair all houses,
buildings and fixtures thersocn whigh are under his control, After
the time to file or present claizs nas expired he is not endbitled
to recover the possession of any prepsrty of the estate from any
heir whé bas suceeeded teo the property in his possession, or from
any devigee or legatee to whom the property haw besen devised or hae
queathad, or from the assignee of any sush helr, devises or legates,
unless he proves that the same is nacessary for the payment of debis
or legacias, or of sxpenses of administration already accruved, op
for cistribution to some other helr, devises or legates ertitled thereto.
The helrs or devisece may themselves, or jointly with the executor
or administrator, maintain an aetion for the pozssssion of the real
properly, or for the purpose of quieting title to the same ageinst
anyone except the exeecutor or administiretorj butl they are not required
20 to do,® :

Sestion 582 providess

"Shen the time to file or nresent clairs has expired, the
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executor or administrater must deliver posgession of the real
property to the heirs or devisees, unless the income therefram
for a longar period or a sale th&mof is regquired for the mmut
of the debta of the degedent . '

Under those proviaions of said Probate Code, it sppears thet an
exscubor or administrator 1s entitled (o the realty of the deceassd
and to receive the rents therefrom until the estate is settled or
until the realty is delivered over to the heire or devisee, and
furtber, that when the time to file or present claims has éxpiredes
vwhich under seotion 700 of the same code appears to be asix months
after the first publieation of notlce te creditors—he must deliver
possession of the real propsrty to the heirs or devise.s unlees the
ingone therefrom ls required for a langar pericd or a sale thereof
is reguired for payment of the deacdanﬁ’s debts, Frasumebly at ihe
time the court order of May 8, 1942, referred to above, the adwinis-
tretrix was entitled to receiva; by veason of the abuve quoted
statutory provisions, the rents from the inteprest of her decedent
in the property. Howsver, the present record Ilili to show whether
her authority in that respesh still existe, or even whether it
axisted during the period coversd by the fuueharl subdbnitted by you.
If her authority im that respect has terminated, it would seem to
follow that the power of atiorney from her as such acministyetrix
would then no longer be in effect.

ﬁ.ucbnlingly, the present recoerd is not sufficient upon which
-to detwrmine whether nayment on the vouchers submitted is authoriced,

but thay will be retained in this office for devealopment of the facts
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and for direed settlement az & clalm.

You aleo a ok whethew, in the interest of expediting payments
to the leswsor, this office would b;_ reéquired to object to payment
being made locally by mee officers "alter the rights of aa‘
adninistrator or sxevutor had been fully deterninsd and settlemsnt
approved cn the initial clsim by your offise.” With refayence
thereto, it may be said that, under the law, a disbureing officer
is embitled ‘&o 2 decision in advance of payment only on a question
arising with respeet to a properiy cortified mehﬁr actually bafa;ﬂa
hin for payment. 25 Comp. iso. 653y 1 Comps Gens 3765 3 id. 400,
‘I‘he‘mf&ﬁ, &9 to the gensral qneitién not submitted im eonnection
with a vo'uot.mi"‘ presented for payment and by you sulwmitted here for
decision, a desision with resﬁa‘cb thereto is not authopized. lowever,
it may be said that if the lease here involved is still in affect
and was agein renewsd for the preasent fisckl year by notice to Mr.
Keyes, there would sppear no legal objeetion to payment of rent, if
otherwise proper, to him as attorney in fact for the parties, on
properly éxscuted and certified vouchers, provided th; powers of

attorney given him ars in effect at the tiwe of such payments.

Respectfully,
{Sigred) Prank L Vates

Acting Comptroller General
of the United Statey



