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The Cosptroller Cenaral

buring ouxr veview foy settiemgnt of scoounts of sogountabie officers

at the Soil Comservation Servies State Gfficw, Sotsxzn, Moutama, questions
have artsen comesrning the legal yropriety of empendituves for altazaticos
and juprovenents to land and buiidings cecuplied by the 2lant Materials. m-
ter (PNC), o S04l Canservation Bervica (SC3) progrem deing carvied out near
- Dridget, Mootana. Bpecifically, we ave conserned as to whather the docus
veds establishing the use of the land and buildings by SC5 can be comstrusd
to be o lacae, .8, Oo¢ lease OF two leases, and therefore subjset to the
linitations of Sectton 332 of the Eccoomy Act of 1932, s asendnd (4G U.S.AL.
278a); 1£ 30, the axtent to which "impteved land“ ia fzwolved and what purt,
if sy, of the wvark performed by SCH on the lsnd and Duildings should be
classed &8 altarations or iopruvesents, In the event the trsngacticn (s not
considered subjoct to sectiom 322 theve {s the further guestion of wiwtber
8CS has the authopity to axpesd any funvis oo altevations and fuprovesants oo

privately owned land and huildinga.

in Getober 193, 503 wotered into 4 Suoperstive sgrecuent with the
Carbon Comty Soil Conservation District of Larbon Comaty, Moutaos, (the Dis-
triet) for the uws of Land and buildings nedr Bridgey, Mootama, o9 & 5,
he agrestant covared the period October 9, 1939, to June 30, 1960, with op-
tiom 0 renew £rom yesr to year exteading to June X0, 1970. The agreseent
peovides for the District to weks available o 63 80 acres of land 4t sn
smsl cost of $1,840 per year, plus delfwery of water to the &0 aczes duriag
the irtigation sessocn for an additiomal payment of 32 per scre per year of &
total of $160 for tha 60 scres. The agreement alse prevides for ths use by
508 of four buildings loceted oo land adjacont to the 80 acres: three of the
buildiags ave included it no cost exvept that XS is kO asetmwe the cosiz of
posme) malntenance end repoir; the foucth building, & 40! x 80 stesl build.
ing comatructed oo s pormsngntetype 2ofoot concrata fomdation with & comerete
floog, was to be uads available at a0 ammual coet of $1,X0. Ouwr exanimstion
of the subject cgrastant showed that the District yents the land and the
three buildings fron the owvoer for the caael aacunt thet it reomives from SC&
Sor the use of thess facilitias.

Cur exmminmstion has further shown thal 505 sxelusively operates tae PNC
facility. Diastrict racoxds show thoat the atcel bullding (fourth budlding)
vas constructed by the DisSriet st & ¢ost of about 9,000 vhich inciudes in-

tarvest of about 790 T borrowad funds.—Gonsequantly, the Distxict could
receive paysenty of more than §12,000 over the vemewal period of the sgreevent
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" und thevefars could be fuily relubursed for the cost of construeting the

stesl butlding. » District official told us that NO taxes are levied on

the butlding; no insuxance 14 cavried on $t) and, af the tice of cur zeview,
no maintesancs costs had been iuncurved. Copies of the cooperative agreveent
between SC8 and the District, and tos lease between the Diskrict and owner

of the property are shclosed as Attechments ) und 3, also, docusents shows
ing baskground and data oa tho operation of & K are engslosed as Attacbusois

3 theough 7.
e note that our Uf£fice has 3tited that £t i o well settied rule that

appropristed funds wey not De used dy an agehcy of the United Stetes for the
t tnrmt of privately owned property unlass specificaliy cuthors

poTTanen
ived by lewl

"k o * po appropristion ehall be vbligated ur expended for the
mdwmldim«mtdammmuhmiﬂm
Goverument purposes at a rental ia exanss of the per ebnus
vate of 13 per contun of the fair sarket vaiue of the rvemted
precises * ¥ * por for sllerations, ixgrovesents, sbd Tepsirzs
of the yanted precises in excass Wl 23 per camtux of the exvuat
of the rent for the £irst yesr of the zental Texm % = = ide
ad v v * That tbe provieiome of thic section as applicab
sentals, shall apply only where the rental te be paid shall

axcoed $2,000 per annws,”

8CS has sduinietrstively estodblisbod tht requised aleneuts of « coopezee
tive agreswent in theair adaiuistrative Iecvices Hindbook. it provides that
coopezative agreorent is & written instzusent evideneing the imtent of twe or
nOYe partiss to couperate in carrying Sut an undertaking which will vesuit in
uutual banefit to the parties Coucerned, the parties wotiiag juintiy with mo
pepty carrying on or condueiling the codertsiking to the exclusien of tic others.
Lich party coutributes waney, telerisls, squipsent, Or perviced (oxr any combie
natiop thereof) to the undertakizng. {(3se sttachment 6.)

agepey officials have infovwed us (Attogluent $) that the District's
ngjox contributions to tha FHC omeratios mre (1) the maintanance of the steei
building, such a# the repalr of roof leaks, plubing tepairs, etc., wad (2}
providing the fianncing for the construgtion ef the steel building. 1a owr
opinien these contributions axe no wove than tiwes prowided under wmany ordie
naty landlozde-tenant xeizticuships. Fulfilloent of the other gontributions
listad on attaclment ¥ calling for Distyict supervisors to plan aud schedule
tours of ths DG and to schedule or ke acrangaments fovr FC perseonel to

spaak at mentings 40 0ot appear to be projer for consideration &k contribue
tioas to the plant moteriale prograse. Alao, thwes contributioss webe 3oL rade

{ owever, en excupkicia 10 this rule contalosd in Sestiom 322
- of- the Econosy ARt provides in pevtioent part ae follows: e
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Y

15 Comp. Gen, 761, 20 iq. $27; 2i ig. 908; 25 zd, 275,
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Mide from the consideration se to uhcther the subjest ayresugat which
wakes availodle o SCS the land and buildimge for operating the PHC is a
lease Or 8 cooperative sgrewsent, these 2% «1ls0 tiw question of whetber the
agresuent if ccasidered - lesse, should be construed do ens lease resuiring
antvual rentsl peywents of 53,04 (51,840 plus §1,200) or two izases « oue
for wainproved land end ot for ifpproved lund (lawd and buildiags:.

Early in tue deveiopant of the subject agvew.ent, the tramsigiica nms
drafted on o standard icske forw. dowever, corvespondencs oud xesorandis:
obtatned fion S files siow that ¢ cooperative diprespent wus later oubsu-

" tuted for the lease LoT appergmtly to.gveid the applicability ef sestion 322

and thus eircumvent questions velating to faly savket valuation amd sonelery
lisftations on smounts tuat could bw spemt O walntedn and laprove the land
and bufldings. {See Actuclments 16, 17 and 19.)

in opersting the il sloce 1955, SCS kes deveioped a0 sxtensive
irrigation systea on the lénd which itrvoived laud leveling awi pleaaning; con-
struction of comtrete pipelines with stoucturTes aid gate stands, congrote
drop strutturve, checks, and turnoutsy iastallaticn of vorrugeted aetsi pive
culverts and feocing; and coostrucrion of ditoies and latarais. in tic steed
butlding, 5C5 has added o complete electrical wiving systas, comstructed
office space which inciwisd cuttiog windovd Lo the bulldieg, and buiit coeio-
aures ayound the tollet aveas. Omr cdevervation of the «ouatruction in tie
buiiding disclosed that it consiasted of 2 x &' framing tied into toe wulis
and floors and govered with wellbourd or plywood. Pbhatus of che fxvigative
system gonstruction snc builditg ave shoen oB itachments 3 and 11 tWrough Lé.

Casts of construction, 0ot includiag labor vhare comstruction vas per~
forved by 5C5 personmel, have swountet to about JL5,000 om the land o 534 300
oo the Wullding (ses Attachuent 30;. An 866 Washlagvon officiasi edvised us
that, in bis opinion, Lhgse Luproverants are uot of & perwansot nature. .G
cording to an §CS Steta official, the taprovesents and alterations tv the
dutlding would Bave oo residusl value if reoved. alwoy, we vore t0Id tiwmt

~ about 60 percent of tiw irrigation system isprovecsnts wowld huwe to be de-

stroyed 1L the Lind wers ratuwrned to o favisg opecration.

14 the agreecent is coneidered a lease axcd subject to secticom JRZ Laere
is aleo for comsideration ths axtent to which laproved lamds axe Lawl«-c;.
in 38 Gonp. Gen. 184 41 was beld Lot the 25 persest linmjtation im Becilou 322
of the hmy Mt L3 aot regearded as awuub:e o wplaproves lsade Jowasd
as suah to the Govermeant. iowevesr, £i Lbe loaan i for lngroved Land, i.¢.,
land and duildinge, then tae 23 peccew limitation of sedtion 323 would be
appliceble whethar tie veapairs, aitorations, or Ingrovewstis dre o tle iand,

 the butldisge thereos, o beth, aince the limitition L& spplicabie Lo tiw
—rented Yprexises.’ It was Deld furtier this the word "prenicss’ geoaraily

sesne lend with buiidings sod structures thwredn.
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The subjeet agresuent appesrs to segrvyste thi unisproved fara lamd
the land and buildinga; {.e., all buildings being used by 5CS arve
oosted on lande adjscent 10 the 20 sgres of farm land and mot A situation
of land with butldings and atzustures thezeon. (Ses attachoent | and weps
o Atteeimmots 5 and 10.) If the tern “prexises” 1s interpreted to cxciuds
the 80 scves of umimproved land, it would appear that the anmuval payment
for the duilding would be less than $2,000 and timrefors the generil rule
would epply preatuding the expendituve of fuads on tha fazm land and builde.
ings without specific authorisation by law., JThe oaly possibie <xception
to this prohibition would be if the preuises were beiny leaned rsat ftes
or ot & nominal vental. Io this situstion the eoet of the sltarsticns and
isprovessnts to the building would be wegarded &¢ vont and the rotel wmount

-

““thezenf plus weirt is limited to 15 parcent of the faty savriet velws i/ dowe

ever, the applicaticn of this priugiple in the fuatant case would not seen
appropriate imsewmuch as the land and bulldiag axre sppareatly sot ocevpied
free of charge oT st & nominal rental.

According to SC8 officials at the State GEfice the operation of the 24
is carxied out under the bisic suthorities set out fa the Soil Conservation
Act of 1935 (16 U.8.C. 990e «~ 3905). As faxr as we eould deternine, no apecial
authexrization for opersting this plant hes bm provided by other laws.

It appears that the vork on buth the lend sod buildings falls intc oee
of the following two catagories, and thevefoze we believe that the zesulting
cost ahould be applicable to sither the 25 parcent limitation on altusutions
or improvenenits or the ceseral rule that egpropristed funds say not be used
for the permanent ivproveasnt of privately owaed propertys

1. An iaprovesent s0 built and attached to the realty that it
may nox be readily resoved ’m without daance to the
propersy amd/or aqut;ment.-

2, am elteration, which L& defined as the aet or process of
cltering, an effected change, az for instance, the erecrion
of ¢ paztition dividing one roon from eaother, changing the
staizway, ¢los up 8 dour OF window, of Sutting & new door
or window, ate in thiz comneetion, it has becn held that
while the tern "“{oprovecents™ &Iy connote a4 vesuitaat Sehws
fit vo the propesty or an incresss in its veius, it would
soes that by the ters “altarationa® alse it was ifatended by
the lew to circumseride cxpenditures for any modifiaaticns
or chengme in lessatl proporty isvespwctive of the extemt they
might prove useful to the owner thercof.df

four advice i@ vequested on the following guestioas:
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1. 1s the subject agremnent a cocperative agreement or & lease?
If a lease, 15 it one lease o two separate lsases?

2. 1f the sgresment 1is considered to involve one lease subject
to the provisions of Section 322 of the Ecomomy Act, for
vhich items, 1if any, is the agency precluded from spending
any saount an alteratfions and improvements on tand and build.
ing without specific authorizstion by lew?

3. 1f the sgresment is copsidered to iovolve two lesses and
section 322 is applicable, for which items, {€ any, is the
agsncy praciuded fixom spending sy smount om alteratiens and
_improvemsnts on buildings or uninpwved uud uithout specific
suthorization by um

4. 1f the agreement is considered to involve two leases end
section 322 does not apply, for which items, {f any, 18 the
. agency precluded from spending any amount on alteratiocns and
twproveaents on buildings or unimproved land without specific
authoxizatiocn by law?

5. 1f£ ths subject agreement is considered a cooperative agree-
ment, ia the agency precluded from spendiing any amount on
alterations and isprovements on the buildings or the uniw-
proved land without specific authorization by law?

A=thur Scroechaut

Arthur Schoenhgut
Deputy Directox

Attachments
1 through 20

B-96826-0.M. | FEB 8~ 1967
Director, Civil Division

Returned. A lease is an agreement wvhercby the relation of landlord
and temant 1s created. Willye of Marin Co. vt Pierce, 206 P. 24 25. Yo
icular nmccsurytomataaluae lewis v/ Bversole

part
1280-&‘ 3.




B-96826-0.M.

ile the ive agreemant provides that the Sofl Conssrvation
Distriet (District) will make available to thes Soll Conservation Service
(5c8) 80 acres of land, the District in fact remts such land to the Service.
Further, it sppears from your Division's memorandum that the District renis
the land and the tires buildings on the adjscent lani from the owpar thareof
for the emmct smount it recsives fram 8C5 for the wse of thuse facilities.

abowe the ecnsideration for the lease, the present instrument does not appesr
to oontain such mrovigions. The Adainistrative Servicss Hasndhook oantemplates
that each party %0 a cooparative agreammt will contribute monay, materials,
oquipment or sarvices or any coubination thereof to the wndertaking. Under

. the so-called cogperstive agreememt involved here the District is reiwbursed

for the land and bulldings it finnishes the 8C8 and is required therewnder
to fwrnish cnly thase sexrvices vhich are provided undey weny cxdinary land-
lord-tenant relationships. Thug, in our view the instrument involved here
is, in effect, a lsnge agroement. :

As to whethar the document: lnvolved, if not a cooperative agreement,

should be considered coe leage ar two separaie leases, the record disclomes
that two separste end distinct pieces of property and two separate remis

F——of the-land-for $25_per acre_(including §2 yer acre for water), ad which

8CS rents from the District for $1,640 per pear. The steel buildirg plus
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not sufficient information in the record before us
ation as to the wiring. Cutting windows In the bullding and constructing

office space and toilest anclosures in the ssaner set furth in your Division's
memorendun would constitute alterstions to the tuilding and the cost thereof

Concerning icnotthcm rule (which is one of policy avd
not of positive law) set forth in our decisions to the effect that appropsi-
ated funds mmy not Yo used for the perwmnent t of privately owned
property, ualess authorised by lav, ssction 1(1) of the act estadblishing
m,mu.s.c. s90m(1) ™ Mu:“ th:o ﬂacﬁury of Agriculture to conduct
investigations and research relat 801l erogion and the preventive

messures nesded. Sectiom 2(b) (16 U.8.C. 590 )“pro
mmmmuz)numm mmm
Mummrmammmmm. Section (3)
U.8.C. 530c)/ar the act mrovides thatt

"SEC. 3. As a conditicn %o the extending of sny benefits
under this Act to any lands not cwned or ommtrellsd by the
United States or any of its agenclaes, thé Secretary of
Agriculture may, insofer as he may deem neceagary for the
parposes of thia Act, require--

"(1) The enactuent and reasonable safeguards for the

\_\ enfarcenent of States and local laws imposing suitable

\mtmmm_moramhmmm
mmmwmotoonmm, :




