COMPTROLLER GENERAL OF THE UNITED STATES ' . |
WASHINGTON 28

3-1293%2 January 23, 1957

ioporable John L, ieClellan, Chairman _

. Cosmittee on Govermmant Uperations S
3enate Permanant Subcommittee on ' i
Investigations o |
United 3tates Senate

gar 4dr. Chalrmant : o S _ \

#urther refersnce is made to your letter dated aptember 26, 1956,
requesting our views on the lagal suthority of the lepartment of Vefunze
to award & comtract to FKnott Hotela Corporation for mapagement of the
Pentagon Restaurants op s -concasaion basis apd the valldity of the con-
tention thas hids weve nob required to be wmede public prior to such
award since the contpasct invelved nomseppropristed funds. .

Tn responss to ovp latter of Jctebsr 29, 1956, the Pepartment of
Nefense hag acvised thet there is no erxplicit Congressional endctriant
pnder which the Pentegom Duilding concession and food operation contracts
are awardsd by that Dopartment, but that it is the vlew of the lapart-
sent that sueh snthority may be implied from the right of the Amy to
cperste post exchanges and from the statutes appropriating moeiss for
thes ereetion of ths Pentagon Building.

- The contention that contractuyl autherity ey bo implied from the
authorization to operate posth exchanges was gat out by the Secrotary
of Yap in a lstter Lo this Offics dsted November 6, 13khy, as follows:

UThe foed operation itself is not a concesgion, bud
a post Testaurist, organized and opersted by & Restaurant
Council pursussit te A.is 210-100, The Gouncil firances
the opsration apd serely employs the National food Corpores
tion as its wansger. |

"pg you are undeubtedly awais, a post restaurant 0
organized and opevated is subbantially analogoug to an
Arniy Sxzchenge established uwnder A.R. 210-65, which latter
regulation governs the busifiese practites and recerds of
account of both types of installation, % # .7

owaver, 1t chould be nmoted thal A.l. 210-100, as constituted im 19Lk,
axithorized the establishmant of restaurants for ths gervice and cone

veniencs of splisted won and of civiliang st stations where it was
ingtvlisable o ostablish @uchangesg vecaupe trere were uo snily - -
sersonnel, bacause the numbsr of anlisted personnel wag small, or here
the muobsr of civilisn employees wos larye enough to justdify a restau-
‘rant in addition to sn exchanzs. A.. 210-65 avthorized the astablishmant
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and operstion of axchanges in any "post, canp, station, or ingtallation”
ander certain conditiona, Thege regulations were promulgated under the
authority to publial regulationg "for the CGovermsend of the Aoy granted
by section 20 of the act of July 15, 1870, as amended, 10 W.5.C. 16, and
prasuuably comtemplated the Institution of such service only at field
ingtallations.

in éousidering the suthority for sstablishment of post exchanges,
the Suprems Courd of the United States in the case of (tandard 01l Ce, v.
JOhnSQn’ 316 3.3.‘ !}31,[!83'&3’ salds . o

“0n July 25, 1898, the Secretary of War, under authority
of Congressional enactmants promulgated regulations providing
for the sgtablistment of post exchanges. These ragulations
have sines beem asmended from time to tims and the sxchange
has becone a regulap featurs of Army postss That the ostabe
lighizent and somtrol of post axchanges have beed in accerd-
snce with regulations rather than specific statutory directions
ioaa nobt alter theiy status, for authorized War Departmmnt
regulations have the effect of lew.*

Aside from the question whether the Pentagen Building may propsrly
be considerad s "post, camp, statiom; op imstallstion” within the neane
ing of thoge reguolations, ws have previcusly atated that it seems incen-
gruons to apply regelations adgpted primarily for atlitary installations
in the field to a building which, for all practical purposes, ls located
in the Thsteiet of Colusbla, Tven the most cursory exsminatiop of the
laws pertaining te bhe supervision apd maintenands of public buildings

digclopes that the Congress has consigtantly distingulshad Wetwsen build-
inga located ab the seat of Covernment and those locatad alsevhares
While the argument had bwén sdvantesd that the present aryengovents ave

' necessary botsuse of the "remote end isolated” location of the bullding,
g0 that great incentives in the form of restaurants, gtores, ote., must
be offered employees who are asked to work thora, there would appoar to
we no valid ground for coneludihg thet such sawvicess; to be setiasfactory,
rust be operated under the Jurisdiction of the loparisent of Defemss, or
that the Congresy intended o axampt the Fentagon restavrants wnd conw
sessions frem the pormal centrels ewerciged over foodigarvices by the
Jeneva) Jervices Administrotion is sther Covernment buildings locmted ad
" the seat of Government. : -

#ith respect to the contention that contractual autherity may be
implicd trom the statutes appropriating monles for construction of the
fontagon Building, the act of Auguet 25, 1941, S5 Stat. 669, 635,

appropriated $3%,000,000 "for tha construction by end Tor the use of
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: menﬁ and faciliﬁiaa aa an iﬁtagﬂ“' part af’cgnstrucﬁ*ah Offtha builﬁing
1%self, the eysaifia proviss a$Amain%enaﬁea angd operation of the
‘rmimmg slw\zld Ba uhder the jurisgiction of tha Publis Buildinmgy agindng ge

podr t0_proolude any inplication thal Congregs. had excapted

ﬁﬂihtéﬁ&ﬂ@@ amd oparabion af the restaurent facilitiles from such Jurise
“iotlon snd utharxaed the % er@tary of Hap to @nrform speh funatichs,
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Iin addition to the above baeos of authority, the epartment of
Melense has advisad thed an overriding authority is o be ilmplled
Prom the responsibility of the Tepartment of Tefonse to provide .
suppliss and sayvicss essential t¢ the welfare of the persontsl of the
epartment serving in the Femtagon Duildings While puch responsitility
undoubtedly must be.sasumed by the JSeoretary of “efense in his eapacity
as head of & governuentsl department, we are not aware of any reagon
why the responsibility of thab officlisl, with respect %0 the Pentagon
Suilding, say be coneldercd different or greater than ths corresponding
 repponsibility of the heads of the various other agencies whoes employses
avrg currently baing furnished restaurant and cafeteria sorvices under the
jurisdietion and cotitrel of the Ooneral UYeyvices Administratiom. Tn
‘this conmection your attention ia ilrected 1o the fact that updex date
lof ey 20, 198k, the Chairmun of the iubcomsittes on Indepandent Offices
lof the Houss Appropriation Conmittee addresped & latier to the JSecretery
lof Vefense requssting him to expedita the tysnsfer of the handling of

Pentagon Bullding concsasions to the Gonarald Servieces sdminlstration,
gﬁe have no information aa to the reply recaived, :

In reply to our roquest ‘or information rogerding the authiority
to dispengs with public opening of bida fop the contraet in question,
the lepartment of ‘wfense has advissd that a public opening wae not
raquired by lawy; end that publication would have reculted in the dis-
clogiire of considerable private financial inforwation relative to each
bidder, Altheugh the Uepartment has failed to slsberate om ibs state-
ment that a public opening was not roquired by law, 1t is our unders
standing that such contention 1s based upop the Department's view that
the transactionm ih quesbien involves the uge of “non-eppropriated funds®
to which the existing statutes have no applicatioun,

The question of whethar ths g0 called "nonwappropriated fund active
ities" of the several cdepariments and agencies were subject to the
various statutory restrictions and directions gensrally applicable to
the reeeipt and expepditups of public funds was the asubject of a special
report by the Compiroller Sensral of the United States dated iwgueb 10,
1549 (P-hS101) to the Congress. rha viaws of this Office on the quastion-
able lemgality of the uss of public proporty in such activitiecs withoud
oxpress statutory authority, the withholding of momles, received ss a
rosutt of such activities, frem tho Treegury, the diversion of such monios
to purposes not spesificslly auwthorized by lew, and the lack of accounting
for the recelpt, custody, or disbursement of such monies, are sst oud in
datall therein. '

T"ollowing the filing with the Congress of the above-mentioned

" report of Augusd 10, 19LF, varlous corroctive neasures were adopted
by the afense evarbmewt, including the conswamation 67 am agreenend
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with the Ceneral %ervicas Aéministr&t&on nndar which thera han hean
paid to that ageney, since Februery 1950, an gmound equel to f1.63
pek squars foob for space secupied in the Peatagen Building by con«
conslong other then food gervidge gpeﬁatiens, and ope and one<half
percent at-gress salen of the foad service operations. In adéislon,
payment i nade Py atility aumViﬂes in exaess ef ﬁbmsﬂ aarmally
ﬁurnisnsé fop vffiee apacge o - -

ny 7aparﬁman% of xefanse HMrective ef ﬂetahgr 30, 1951, the
Cepartrent of Lafange. Conoasgions Conmittes, wileh theretofors had
fapctionse. an & parely advisevy body, was made virtually autenonous;
with power to moke contracts in the nanme of tho United Statess subject
Y0 approval by the. tireetor of Adminia%ra fony Gefice of the Gacretary
of Dofenses The Commities was ¢ ad with the' raapenatbiliﬂy ar
. providiug for the acnindsbra ; and, 3
deemayd eszential te. the. heal b, 84 . 'Qrale of eMP “?QSE :
and Depertment’ of Lefénse activities mﬁ geat of Gaverﬁmﬁat, ana-
speeifieskly authorizad to opdrate, directly of through an indepandent
 oontyactor, restaurapts; cafoterias, snack hars, and dining focns in
the Pontagop Building; and to provide such cotwersial Lype conceasions
ag come within the 7hr¢msés ab@ve gtateds  The Coawmittee was Further
authoyiznd to provide fop the pawnanﬁ ta;tha,Publio Buildings Sorvice
for space octuplag of an emount Yo be adread upot, baped ypdti & pors
centage of peles fraw food service oparations and s anvual chavige pey
squére foob fuy ot . concessioney to make: payments from surplus funds
depived from gon ion operations to aaﬂho ood volfuire Ninds of the
affdes of thy Hatpe ﬂwy of Pafhnso ‘and of 4 g militﬂwy départoontss
and to depopib in the Treasery "all man ﬁaot requided in the conduad
of the busine of the Coficepsions C¢ _mf@@eﬁ ew otherﬁiao vané aut as
dasorived above," ' :

Yo ave s(vigad thabt thg ovar<gll anount paid in o the Treasury
since the astablisnaaat of tna Conseggiond Coomitded in 1950, aither
throungh 05A or dirsdtly into M eellanasus hneﬂig%a, las basn slightly
in ewxeapde of two milliem de s+ da have io inféwsation as to the
total recaipte of he-danaar ohg Pummitﬁaﬁ o7 ag te the amounbs used
by it for 'uﬁlfa&g activﬁv-. LI+ ﬁhhar pﬁwpasaa. S

Zgetion 32) ef @he ach of Jung 0, 1932, LT Stat. h12, h@ Te34Ce
303(b), provides as followss

””5v@yﬁ ag othorwige apaaiilcally provided by 1&@,
the leasing 58 wwildings and propepties of the United
tates phall be Tor a momey conaideration only » # »,

ihe uohnys derived frem suoh rentsls shall be deposited
and coverad inbke the L?aasury a8 miaﬁellanﬂﬂna recaipta.”
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Since 192% the decigitns of '@ma ufﬁca ‘have consistently held
- that tha -apemtio ef & conk gion utilizing Govermsnt-ouned fgeilitles
tonatity , s privi 2 tha'- @o%mm‘ mum Bo:

1% pursuent ugu Gt sp@#ﬁ snd f&@ilitiaa
in thé Pemmgea Butle '-', 16 he' elagssfied ds publis fonds. and in
the sbeence of expres thoridy therefor we beliave there
ig no justification for tma aivarsion fvom iho Treasury of any pert of
thay mueipte from qaneeaaiema of the Fiepawﬂmant of Pefanse Cotitpssions
L@mﬂitﬁ&ﬁt

.'~fj thﬁru is ne’ SPGQifiﬁ atatabary direetaen thak apaﬁﬂrrantal
ialons iab on a am@a&iuve .
: . 22 98- = ¥ 3 ﬁper&%iﬁﬁﬁm Mt‘h‘
dﬁt ahy 8t Ty, 56l 3 bl the p tion of the fhterasts
of the United Sta k6 preventich of f ud ad favoritim suffl-
"*ien%ly support sueh a a ol e & natter of publie policy axﬂm;;iiﬁgd in
section 3710, Heviseé ta&uﬁea, Wl 0,80, ﬁ whieh psﬁvidas as feliewgt

"Gae. 3710. %‘h@mvm‘ pmgaaals f‘ar mvliaa have,
been golieited, the pj;‘ﬁ - sueh eﬁtgﬁiah
shall Be culy nesifie ef 'Qha &um e.tad p't 0 0f
bidgy apd. be permltled g i
by a‘%toi‘r&&?’: and a recax»d er eaeh M«i sh 3
by mada.t '

Tha contraect ewavutpé with Enott umﬁela Uorpora*ionw-made in the
name of the United dtates of Aunaries and approved by sn suthorizad
xapmmn%atjw of tha u:@ﬁfﬁ: g 4 of Uafenpaweprovides for psymant of
7150,000 annually by the contravter to tha Departxent of lefense Gon-
cossions Comnittee for use of the promises; f’i*fad msrnitum end oquip=

aent, and nechireryy iR adéition to the payment of &6 d,’_j percent of -
pia arnual ned nrm‘iba, he fore . ta¥ﬂ$, ofi the firvet “150,000, plus 100%
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of the anmaal profits in excsss of *150,9@@. it is owr opinion that
. the arrongement unde the present contract constitutes the grand of

a privilege substentially equivalent to 3 lepss of Goversrsni-twned
prop@v%y by the Vepartmant of Defenss, fof & compensation in the nature
of rent; sstimated by the Committes at F199,L00 per yeav. In view
thersof, your attention 1? invited te tha possible spplication of the
proviaions of section 601{c) of the act of September 28, 195%, 65 stat.
365, 1i® #,8.0, 58%(c), which requires the Socretariss of tha Amy, Vavy,
and Alr ovee to come intd sgreement with the Semmittes on Armed Sarvicas
of the Kouse: and Sangta with raspect 40 lossns of. Sovermmatite-outiad real
property wheve the estimated anpval rental ig in exesge of §25,000,

3incarely yours,
JOSEPH CAMPBELL

Camptroller General
of the United Gtates




