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COMPTROLLER GENERAL OF THE UNITED -szTES
) WASHINGTON, D.C. 20348

T | A[{B 1 1975
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'ohe Honorable Ceorge E. Danielson, Chairman
Subcomnittea on Cereteries and Burial Benefits
Committee on Vaterans' Affatrs
House of Neprescntatives

Dear Mr. Chairman: -

Your letter of May 23, 1975, requests our opinion as to whather
the existing provisions of the ilational Cemetaries Act of 1973,
approved June 18, 1973, Pudb, L. No. 93-43, 7 Stat. 75, are sufficient,
to authoriza the appropriation of funds either for operation and —
maintenance or for the establisiment of additional cemeteries. You
expreas particular interest in these issuea as they relate to plans
" by the Veterana Adnministration (VA) to expand the Mational Ceﬂetery
Systenm by establishing 11 new "rogional national cemeteries.” You
also requast any recommerdationg thst we may have reszarding appro~
priate authorizing langunze, should additional legislation ba _
considared.

‘The National Cemateries Act of 1973 transferred jurisdiction over
most national cemcteries from the Departnent of the Army to the VA
under a new chapter 26fbf title 33, United States Coda, The following
new sections of 38 United States Code (Suppy I1I, 1973) are particularly
relevant to the issues presented!

"§ 1000, Establishuent of National Cemetery System;
compoaition of such agystem; appointment of director.

-+ ~ "(a) There shall be within the Veterans' Admin-
{stration a National Cenmctery System for the intermcent
of daceascd serviceren and veterans. To assist hinm
idn carrying out his responsibilities in adninistering .
the cenmeterics within the Syatem, the Administrator
may appoint & Director, MNational Cemetery Syatem, vho
shall perfornm such functions as may be assigned by the
Administrator.

"(b) The Mational Cemetery System shall consiat
of— ) : ’ '
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': o *(1) national cemeteries traneferred from the
nepnrtment'of the Amy to tha Vaterans' Administration
by tha Ylational Cemateries Act of 19733

. "(2) cemeteries under the jurisdiction of the
Veterans' Administration on the date of enactnent
of this chapter; and ,

“(3) any other cemetery, wenmorial, or monument
tranaferrad to the Veterans' Administration by the
National Cemateries Act of 1973, or later acquired or

. daveloped by the Adninistrator.

. * . . *
‘g 1004, Adminigtration.

“(8) The Adninistrator ia guthorized to make all
rules and repulations which are necesmary or appropriate
. to carry out the proviaions of this chspter, and wmay
~ designate thoge cerxeteries which are considered to be
~—— " mnational cemcteries.
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}u "(b). In eonjunction with the davelopment and aduin-
v .4stration of cewmeteries for which he is responsible, the

‘ Adniniatrator shall provide all nccessary facilities

| - Sncluding, as necessary, superintendents’ lodges, chapels,

_erypts, wausoleums, and columbaria,

“(c) Each grave {n a national cemetery shall be
nmarked with an anpropriate marker. Such marler shall basar
the naze of the person buried, the numbar of the grava, snd

. such other information as tha Administrator shall be regu-
lation prescribe, :

"(d) There shall ba kept in each national cemetery,
and at the main office of the Veterans' Administration,
a register of burials in each cemetery setting forth the
nanae of cach person buried in the cemetery, ths number of
the grave in vhich hea is buried, and cuch othor information
as the Administrator by regulation may prescribe,

"(e) In carrying out his responsibilities under this
chapter, the Adninistrator may contract with rcsponsible
pargsona, firms, or corporations for the care and maintonance
of asuch cemetevries wnder hig jurisdiction as he shall
choose, under such toras and couditions as he may prescride,

"" . t . o *'. &« -
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e 100@. Acqu@aition_o! lands.

"As additional lands ara nseded for national

cereteries, they may be acquired by the Adninistrator

by purchase, gift (including donations €rom Stites or

political subdivizions thercof), condemnation,
-- transfer from other Fedcral agencles, or othierwise, as
" he determines to be in the beat interest of the United a.

~ States.” o o L :

The VA believer that the forecoing statutory provisions are sufficient
to afford it broad authority to select sites for national eemeteries,
sequire lands therefor, and to develop and expand naticnal cemeteries,

" pubject only to the budzetary end appropriations processes, Thus the

VA apparently considers that its plan to aestablish national cemeterics in
the 11 Federal recionsg may ba implemontad~-continaent upon the availsbility
of appropriations-~without further authorizing legislation. This “'rezfoanal
casetery system’' 13 discussed in "4 Study of the liational Cemetery Systenm, ™.
sudbnitted by the YA in January 1%74. Sce H.R. Cormm. Print Yo. 110,

934 Cong., 2d Sess., 8, 55-71 (1974). '

You point out, however, that the Wational Cemeteries Actfof 1973 does
not contain a rpecific amcetion authorizing eppropriations for additional
nztionel cenuteries. ‘oreover, you have indicated that tha so-called
regional cemateyy system 1ig at prescnt no more than a VA recommendation
vhich has never been autherized or approved by law, 121 Cong. Rec. X(036-

. 37.(daily ed., June’ 24, 1975). ' The remarks referred to were made during
House consideration of the Departwment of Nousing and Urban Davelopment-
‘Independent Azencies Appropriation 5411, 1976, H.R. 8270, 24th Conz.,

vhich fncludes, under the heading Construetion, Yajar Projects, for VA,

- $13,6 nillion justified for cemetery comstruction, See #l.R. Rep.

No. 94-313, 43-44 (1975). TYou declined to raise a point of order azainst

'this ftem, but stated For tha record your view that a point of order

would lie due to the lack of authorizing legialation,

Initially, we offer saveral zeneral olservationa concerning the
degues raiscd. Pirst, our Office cannot cxpress an cpinion on whether a
proposad appropriation 13 proper uadar the rules of the House or the

‘Senate ainca thig {s not a mattaer within our jurisdictf{on. In thig

reerd, 4t might further te noted that, 1f tha proposed appropriation
raferred to ahove 13 cnacted and there {8 no departura from the intent to
use {t for cemetaery construction as reflected in the cited House report,
v¢ would have no objection to such expenditures. Second, we are awvare of

© 1o legal requirement for specific appropriation authorizotion lanzuase,

&lthough the use of such lanzuage certainly merves to remove any doubt

. @8 to whether an author{zation of appropriationa Ls intended. Rather,
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. the enactrent of general lagislation which clearly contemplates Federal
f4nsncing 1s sufficient authprization for nppropriat1on¢ to carry out
such legislation. B-111810 Larch 8, 1974,

Turning to the {inatant matter, it secms very clear that several
pgovicions of the ¥ational Cometeries Act do contecmplate Federal
financing so as to constitute sufficient authorization for appropriatioms.
Por exsmple, 38 U.S.C. §§ 1004(b)F-(a) nuthnrize VA to provide various
fecilities and services at national cemnteries, expressly including
-4n eubsoction (e){authority to contract for the cars and maintenance of
ecenoterics. Likewise, 38 U.S.C. § 1196, sunra, clearly recoesnizes that
Pederzl financing will be required for- acquisition of additioral lgnds
throush purchase, condemnation, etc. Thus, it appears thet the apecifie
tgsue to be reaolved (puttinz gside the poasihble effect of the pending
npptonriation) {s whather the rarticular msnner in vhich VA plzns to
implewent such authority, i.e., by acquiring and maintaining new cemeterios
~ a8 part of a propesed re»ional eemotery gysten, 13 {nconasistent with:

the ‘statute. _

The lezislative hiatory of Pub. L. No. 23-43{is inconclusive as to
congraasioaal intent with recard to fmrmediate. {molementation of a resional
cemetery system. The VA had submitted a drafc versien of 38 U.S.C.

§ 1006V which reads as follows (underscorins supplied):

~ "§ 1006. Acquisition of lands

"As additional lands are needed for national cemeteries,
they ney be acquired by the Administrator by purchase, sift
(including donations from States or roliticel cuhdivigions
thereof), condermation, tranefer from other Tederal agencies,

Or otherwise, =23 he determiues to he in the hest interest

of the United States. location and devzleocment of cereteries
vill be based uron a re*ionql;glan of cerctory access and to

tha “extent cazible will rely vhon existing edcral lardholdinzs.

See N.E. Rep. ¥o. 93-131, 37 (1973).

Wowever, the underscored lanzuace was onitted from both the Senate (S, 49, e
934 Cong.) and Touse (H.R. 2828, 93d Coaz.) versions of the 1 0131qtion///
considered. GSea S. Rep., N¥o. 93-55, 33 (1773). Szctiom 3(aXV£f Pub.

L. Yo. 93-43, 87 Stat. 78, required the YA to conduct a comprehensive :
) atudy and subpit recommendations to the Congress coacerning, inter alis, . -0
“"eriteria which sovern tte development and creration of the ¥at{onal

. Cemetery System, {ncluding the concept of recional ceneterics & # &
VA's January 1974 report, refoerred to hetcinabove, wag suhmitted pursuant
-to thia raquirement., It is appsrent that the Congress wag not prepared

.o o \ b




' 3~173832

tn nandatc a progran of devalopment based on a resional plan. tc d1d,

however, ask to be inforned as to the criteria on vhich the VA was

_proceedinv to select cemetery sitea. There ig nothine in the legislative

history to succest that the VA did not have full muthority to exercise
{ts ststutory duties, pending further consideration and action %y the
Conzress of the recional. concopt. Fven 1f tha Congress did exp:ct that
further action to implement the regional concept would be deferred wmtil
after the Congress had acted on the VA raport, such tacit expectation
cannot prevail over the express statutory grant of authority to VA
under the title 38 provisiouns.added by Pub. L. No, 93-43,fconsidered as
s vhole. As noted ahove, under section 1““0(b)(3)f££ title 38, the
National Cematery System 1nc1udes “any other cematery * % % later

- sequired or developed by’ VA. Ho mention is made of a requirenent for
additional legislation. Sectfon 1004 (a)¥clearly confars broad povers

upon VA, includinz authority to desinnate national cexaterlea. Hhile
this authority seems applicable only to cemeteries already within Vi's
Jurfediction-~-see, e,g., H.R. Rap. No. 93-131, sunra, 17--1it does provide
a clear example of the eatshlishment of new national cemeteries without
further lezislation, - Mopt importontly, section 1906 authorizes VA to
scquire additional lands neaded for naticnal cemeteries. This authority

_soems unaquivocal on its face. Tha only posaible linmitation would he

to construa pection 1006 as apvlyine solely to the acquisition of addi~
tional lands to expand existing national ceveterles. ilowever, ve per-
cefve no affirmative basis for such a construction in the atatutory
lanpuage or lesislative history. Additionally, the new title 33 provisions

* added by Pub. L. Yo. 93-43fconcerning VA's mansgenent and eperation of

the Nat{onal Cemetery System, particularly its authority to scquire _
edditional lends, was patteradd after the statutory suthority praviously

“axercised by the Department of the Army. S. Tep. Yo. 93-55, supra, 29,

37; B.R. Pep. Mo. 92-131, surra, 6, 18. This prior atatutory authgrity

" vas sinilar to thg new title 33 lanpuane-—compare 38 U.S.C. § 1006J-ith

24 v.8,C, §5 271 2714 (1970)..

Accordingly, it 13 our oninion that the title 33 ﬂroviuicns are
sufficicnt in themselves to authorize the acquisition of lands for, and
operation and maintenance of, a rezional cemctery system, subject to
the availability of avpbrooriationa. 1If, hovevar, the Consrers wiasles

‘to srend the lacislatfon to raentrict the VA'g present authority to

develop and operate a national ccuatervy syatem in accordance with 1ts
owm criteria and discretion, the titl« 38 provisiona might be amended
&8s follown:

_ 1. Add a new sentenca to 38 U.5.C. § 1900(b) (3)Xto read: “Ixcept -
in the casa of an cxisting cematery deaiznated pursudat to section 1004(a)
of thia title, a new national cemetery may be acquired or established onl
" pursuant to a statute gpecifically authorizing such acquisition or
Gﬁatublishmont."
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2., Awend 38 U.S.C., § 1006 to read:

YAs additional lands are needed for expansion of existine
" mational cemeterias or for the establishment of new national _
ceneterics specifically authorized pursuant to section 1000(b)(3)
of this title, they rmay be acquizred by thke Administrator by
purchase, sift (including donationa from States or political
subdivisions thereof), condermation, traasfer from other Federal -
sgencies, or otherwise, 23 he deternmines to be in the best
inte:est of the United States.' .

1f new cemateries vere established pursuant to 9ﬂec1‘ic auttorizing legis- -
1ation, there would appear to be no nnod to provide epeciftcally for their
operation and maintenance in view of the prasent 38 U.5.C. § 1004(e).

¥inally, in view of the many variables we sre i{n no position to con~
sider the possihle effect of lentslation alonz tha lines supeested sbove.
upon the status of proposed new national camiteries for which sppropria-
tions might ke made in R.R. 8079, sunra. Fowever, the Cosmittee might
vish-to consider thin matter 1f additional authorfzing legislation 18

_decmed degirable.

sincefnly-yours, 

!nputy Comptroller Ceneral
of the United States




