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The Honorable John E. Noas
. flouse of Representatives

Dear Mr, Yoss:

Purther reference 18 made to vour latter dated June 11, 1976, with
enclosures, tequesting that thie Office review the matter of the claim
of your comstituents, Mr. and Mrs. Raymond Commors, 1633 - 40th Street,
Sacramento, California 95819, for certain monies left on deposit by
Mr. Mariyn E. Radum with the Veterans Administration Eospital, Brooklynm,
New York, et the time of his death, vhich claim has been the subject
of a disallowance ty the Veterans Adminfistration (VA).

The file shows that Mr. Radum and Mr. and Nrs. Connors were
personal friends and that Mr. Radum lived in the Connors’ residence in
the New York City srea prior to the time Mr. aud Mrs. Comnors moved
to California in 1974, It appears that vhile Mr. Radum resided with
the Connors he was suffering from a terminal illness and received
sursing care as well as food and sheltsr from them, Mr. Radum entered
the Veterans Administrastion Bospital, Brooklyn, New York, on December 11,
1974, st vhich time he executed Vetarans Aduministration Form 10-10,
"Applicatiocn Por Medical Benefits,” copy enclosed. Item aumber 10 of
the form contains the followinz language:

"I designate the following person or perscns, in the order
listed, to receive possession of all my personal property
left on the prexises umder the control of the VA after leaving
such place or at the time of my death. (This designation
does unot constitute a will or transfer of title.)"

Mr. Radun designated a Mrs. Mehfous to receive possession of such
property.

The form also contains this notatfon immediately above the
signature block:

"NOTE - The law (38 U.5.C. 5220 et seq.) provides theat upon
the death of any veteran receiving care or treatmant by the
Vetearans Adminigtration in any institution lsaving no widow
(vidower), next of kin or hefr entitled to inherit, all
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perscnal property, iancluding money or balances in bank, and
all claims and choses in action, owned by such veteran aad
not disposed of by will or otherwise, will become the property
of the United States as trustee for the Post Fund."

On February 4, 1975, Mr, Radum executed VA Form 10-10r, "Application
For Readmission To Hospital Or Domiciliary,” copy enclosed, which pro-
vided the same notice of the law as was contained in the VA Form 10-19
that he signed in December 1974, On May 28, 1975, Mr. Radum executed
a VA form 10-2332, copy enclosed, changing the deaignation of persons
to receive his personal property left on the hospital premises under
the control of the Veterans Administration from Mrs. Mahfous to
Mr, Connors with Mrs. Commors listed as second designee.

Mr., Radum died on August 28, 1975, without 1eav1ng any knowm fam:lly‘
relatives. Thereafter, Mx. and Mrs. Connors claimed entitlement to the
$1,015.54 in Mr. Radum's hospital account as his designated benefici-
sries. Howvever, the VA declined to deliver the ey on the basis of .
VA Regulatioms 4804(A)(5), 38 C.F.R. 12.4(a)(5),Ywhich prevants delivery
of a veteran's personal property to a designee if "it is probable that
title d pass to the United States" in accordance with 38 U.S.C.

5220(a){and the regulations promulgated thereunder.

. You have questioned the legality of the VA's decision to withhold
the money from Mr. and Mrs. Connors.

The substantive provisions of law governing disposition of degeased
veteran's pergonal property are contained in 38 U.S.C. 5201~-5228.¥
Section 5202Vof that title provides in pertinent part:

"(b) If any veteran (admitted as a veteran), upon his last
admission to, or during his last period of maintenance in,

a Veterans' Administration facility, shall have designated
in writing a person (natural or corporate) to whom he desires
his personal property situated upon such facility to be
delivered, upon the death of such veteran the Adminigtrator
or employee of the Veterans' Administration authorized by
him to 80 act, way transfer possession of such personal
property to the person so designated. * % 2"

That subsection further gives the VA Administrator the discretion to
dacline to truyfer possession of the property to such designate and
38 U.8,C. 5210{provides that the decision of the Administrator shall
not be reviewable administratively by any other officer of the United
States.
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Section 5220Yof the same title provides in part that:

"(a) Whenever any veteran {admitted as a veteran) shall die
vhile a member or patient in any facility, or any hospital
vhile being furnished care or treatment therein by the
Veterans' Administration, and shall not leave surviviog him
any spouse, next of kin, or heirs entitled, under the laws
of his domicile, to his personal property as to which he
diex intestate, all such property, including money and

Vi choses in action, owned by him at the time of his death and

~ 7 not disposed of by will or otherwise, shall immediately vest
in and become the property of the United States as trustee
for the sole use and baenefit of the General Post Fund. * * #"

Under the statutory scheme thus established, a veteran receiving
care in a VA hospital may designate the persons whom he wishes to take
possession of his personal property upon his death, but the VA is not
bound to deliver possession in accordance with such designation and
is not subject to have its actions reviewed administratively. In
addition, owmership of the personal property of such veteran vests in
the United States if he is not survived by any “spouse, next of kin,
or heirs entitled under the laws of his domicile to his personal prop-
erty as to which he dies intestate” and the personzl property is 'mot
dieposed of by will or otherwise."”

In your letter you have questioned whether the word "otherwise'
in the phrase "not disposed of by will or otherwise" contained in 38
U.5.C. 5220(a)\might refer to the VA Forms executed by Mr. Radum in
vhich he designated Mr. and Mrs. Connors to recéive possession of his
personal property left on the hospital premises at the time of his
death.

The United States Supreme Court in the case of United States .
Ore 366 U.S. 643 (1961), has stated that the provisions of 38 U.S.C.
$220\are "clear and unequivocal on their face” and provide that vhen
a veteran dies "without a will or legal heirs in a veterans' hospital,”
his personal property shall immediately vest in and become the property
of the United Status as trustee for the sole use and benefit of the
Ganeral Post Fund. The Court further statod the Congressional plan was
"thst vhatever little personal property veterans without wills or kin
happen to leave vhen they die in veterans' homas and hospitals should
be paid into the General Post Fund, to be used for the recreation and
pleasure of other ex-service men and women who have to spend their days
in veterans' homes and hospitals.” The Court indicated that this
involved only that property which for lack of testamentary disposition
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and heirs at law (intestacy) would be 1lisble to escheat to the State.
In this connection, see Kational Home, D.v;s.‘(v. Wood, 299 U.S. 211
(1936), concerning similar prior legislatiom.

© Thus, it would sppear that the word "othervise” in the phrase
"by will or othervise” contained in 38 U.S.C. 5220(&)fums dispositions
of property other than by will which may be authorized umder the laws
of the veteran's State of domicile. In this connection, we note the
Supreme Court has also stated that the Tenth Amendment to the Consti-
tution reserves to the States the power to determine the mammer of
disposition of & deceased domicilisry's property amnd the power to :
determine who may be made beneficiaries. See United States v. Burnison,V

399 U.S. 87 (1950); United States v. Fox,Y94 U.S. 315 (1876).

The issue then i3 whether VA Forms 10-10, 10-10r, and 10-2332
executed by Mr. Radum constitute valid testsmentary instrumants under
the laws of New York or such other State as may have been his domicile
at the time of his death. ' This Office is without authority to make
such a determination. Rather, it is within the province of the appro-
priate State authorities to make such determination. In this regard,
1t is to be observed that the statute governing the filing of claims
by prospective beneficiaries with the VA 1s governed by 38 U.S.C.
5226,\fwhich provides in part: ,

“# % % Upon receipt of due proof that any person was at
the date of death of the veteran entitled to his personal
property, or & part thereof, under the laws of the State
of domicile of the decedent, the Administrator may pay out
of the Fund, but not to exceed the net amount credited
thereto from said decedent's estate less any necessary
expenses, the amount to which such person, or persoms,

was or were s0 entitled, and upon similar claim any assets
of the decedent which shall not have been disposed of shall
be delivered in kind to the partles legally entitled
thereto. * % »" :

Since Federal law provides that a claimant upon "due proof" of enti-
tlemant to the veteran's personal property "under the laws of the
State of domicile of the decedent” may receive such property, it
appears that Mr. and Mrs. Connors' recourse is now to submit the
matter to the courts of Mr. Radum's State of domicile, which was
apparently New York. '

In your letter you also question whether Mr. Radum was given
reasonable notice of the relevant statutes in this case, as is required
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by 38 U.S.C. SZOSV;nd 38 U.S.C. 5227.\/ The VA Forms 10-10 and 10-10r_
executed by Mr. Radum relate to the provisions of 38 U.S.C. 5220(a);~

In addition, the Code of Federal Regulations (38 C.F.R. 12.13{&nd 1 .20)Y/
require that the provisions of law governing these matters be posted

in a prominent place. We presume these regulations were followed at

the VA Hospital, Brooklyn, New York, when Mr. Radum was a patient there.
Whether he actually read and understood these notices is now s matter

of conjecture, but it does appear the notice provisions of the statutes
vere followed.

We trust this information will be of assistance to you and regret
that it {3not more favorable to your constituents.

The file submitted with your letter is returned as requested.

Sincerely youra,

. TP R
L gomptroller Gemeral
of the United States
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