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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C. 20548

DEC 30 1365

fan Diego & Arizona Eastern
Railwey Company

65 Market Street

San Prancisco, California 94105

Attention: Vernon Buves
Auvditor

Gentlemen:

Reference is made to your letter of October 15, 1965, file
YN-8-85-D-5-15629-M, received here October 13, in vhich you request
reviev of our settlement certificate of October 17, 1962, which dis-
alloved youwr claim (our TX-T73513h) for $28.93 sdditional transpor-
tation charges on supplemental bill Bo. DE-16629-K. '

For the transportation service rendered the Department of the
Ay, under Govermment bill of lading W2-T-37014k dated Aprild 7T,
1961, you originally claimed and were paid pursuant to your bill
Bo. F5-16629 dated May 19, 1961, the amount of $367.91 as evidenced
by voucher 341852 dated June 8, 1961, in the account of Lieutenant
Colonel A. G. Perry, Army Disbursing Officer. In our audit of such
peyment, it was considered that an overcharge of $92.28 had been made
and you were requested to remit such amount by owr notice of overcharge
(fore 1003) dated June 11, 1962, Such emourt was zefunded by your
check 59897 dated August 9, 1962, received here Angust 13, 1962, and
that amount was deposited into the Tressury on August 17, 1552. Ry
your supplemental bill No. D5-16623-M of March 9, 1962, you claimed
$28.93 additional charges and this clain vas disallowed by the settle-
ment certificate of October 17, 1962, You nov renew your claim for the
amount disallowed, ' ,

The regulations of this Office provide for review, in the dis-
cretion of the Comptroller Genernl, of a claim settled here, upon
application of the claimant or his duly authorired attorney or agent.
Shile such regulations 4o not place & specific time limit upon re-
quests for reviev, 1t is obvicus in the light of the ect of August 26,
1958, T2 Stat. 860, 49 U.B.C.A, 66,7generslly barring trapsportation
claims against the Government more than three years old, that an in-
definite time may not be allowed, and that a request for reviev should
be received within a reasonable time from the date of settlemant. With-
out attempting a strict definition of wvhat would constitute a reasonable
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tine 1n all cases, we cannot regard as timely the sublect request
viiieh wvas recelved here more than three years after the settlement
was fssued. Considering your letter, therefore, as & request for
reviev of the subject settlement, review is denied because the re-
quest wvas not tinely filed.

Yieving your letter as 3 new claim in connection with the trans-
portation services in question, we are unsble to cormsider it on the
merits because of the expiration of the statutory time period govern-
ing the Jurisdiction of this Office. At present, as well as at the
time the services in question were performed, the setilement functions
of this Office concerning claims for tion services are amd
were governed by the act of August 26, 1958, T2 stat. 860 (49 U.6.C.A.
66) X That sct forever bars every claim against the United States
cognizable bty the General Accounting Office for transportation charges
vithin the poview of such section unless such cliaim is received in
o Office within three full years from the date of 1) accrual of
the cause of action thereon, or (2) payment of charges for the trans-
portation involved or (3) subsequent refund far overpayment of such
charges, or (4) deduction of the overcharge from amounts subsequently
found dua ths carrier, shichever 1ls later. The transportation was
completed, peymant was made and refund effected, more than three years
before receipt of your letter of October 15, 1965. It follows, there-
fore, that if your letter is viewed as a new claim, it is darred under
the cited statute, and we are precluded from making any further al-
lownce thereon. -

- Yery truly yours,

Acting Comptroller General
of ths United EBtates
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

¢S
TRANSPORTATION DIVISION 9 W 30,1 q

IN REPLY FLEASE QUOTE DEC15 1965
RB-15T9¢3I~a. o

T-5R-013036-FIMeC

The Geaeral Counsel

- Rafevence {s made to your 1st indorsement of October 25, 1965,
B-157883, trgunemitting a letter from ths San Diege & Arizona Eastern
Railwvay Company deted October 15, 1965, wherein the carrier protests”
the settlemant dated October 17, Y982 (TK-735134), by vhich ve disal-
lowved {ts supplemental bill No, D-5-15629-M April 1961, im the shount
of $28.93. Tha claim lnvolved the sc-called "Storage in Tramsit-Lyoth,
Califoraia” issue vhich dealt with thé question of whether sectioa 22
quotation tender EC-WIA No, 67-A (WTA-67A) paymitted applicationm of the
transit privilege in the mamnner sought by the Govermment,

Although not specifically so stated by the earrier, it appears to
be claiming the additionmal charges on the basis of the adverse decisicn
to the Government iu the case of Botithern Fegific Co v. United States,
Ct. C1. No. 13-62 (B-147969). There the Court of Claims held that the
Government was not permitted under WFA No, 67-A to use tramsit eredits
created by inbound rail shipments as o credit om paymant of outbourd rail
shipsents that had moved iato the depot by truck, The Department of Justice
advised in its lstter of April 15, 1965, that no further actiom would be
taken with respect thareto, and on May 10, 1965, we certified the judgmwent
clain for payment., -~ = - :

We have prepared awd placed in the claim jacket a workshest vhich
shows the carrier to be due the amount claimed snd, vhile thare is no
argument now batween this Office and the carrier as to the rates and
charges, a question arises as to the tims Iimitation within whichthis
Office may review a protest to settlement action. ' The record showe that
the carrier previously claimed by its supplemental bill dated Mareh 9,
1962, this amount and that its claim was disallowed by settlemant cer-
tifteste dated Ogtober 17, 1965, for the reasons stated thereta. Now,
tiree years later, its protest lsttar having been raceived im this Office
on October 1Y, 1965, the cerrier asks for reconsideratfon. 1In this respect
ses B-153269-UM., dated Saptesber 14, 1964, wherein this Division was
informed that.-

" ¥ % Ag to the pericd of time withim which this Offiece™
should entertain protests to or requests for review of settle-
ments, a definite statement of factors to be considered will
have to be reserved for determtnation in individual cases since
the exereise of diseretion wonld depend upon the varying efreum-
stanees of sach case.™
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1f a earrier i= alloved =n indiscriminste length of time in which to
protest s rettlement ~ctinn it ennceivably could, upon A favorable
deeision by » eourt, rvevive claims which it and this Office, prior to
the court's decision, considered closed. In the present case, no Form
T.109, or other communication, was sent to the carrier which would in
any way indicate that this Office considered the e¢laim held in abeyance
pending the cutcome of the Southern Pacific case.

In the event it is held that the carrier's protest is timely filed,
we proposa, with your approval, to allow the carrier the amount claimed.

Saul 7. Smith

For Director

Enclosures
YeC/dbn
Indcrsement A DEC 30 ggs

B-157683-0.M., ' oA

Director, Trensportation Division

Retwrned. Seetmuta.cbedcowawmterottodaytothe
carrier, in view of vhich no further action by your Division appears,
on the pregent record, t0 be nacessaly. ,

- Acting Compptroller Ceneral
of the United States

Attachments
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