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The Postumaster General.
¥y desar ir. Donaldsons
I bave your lotter of Jecember 18, 19k7, requesting a decision

concerning certain questions invelving the legality of a proposed
uew lease with the Cily of Eew York, the new owners of the quarters
nox occupled by the post office garage at Brocklyn, ¥ew York.

The record shows that the quarters were originally oecupied
under a lease dated Jamuary L, 1938, with the Brooklyn Service

Station, Inc., for & 10-year term beginning Kovesber 18, 1937, and
that the City of New York, which acquired title to the property in
question en Novembar 26, 1945, through condemnation proceedings, hes
submitied a p}_ropoaal for & new lesse to became effective Septesber

11, 1947, st a redueed rental rate, the Government, however, to assume
the cost of maintenance and repairs and eertain other obligations

for the purpose of protseting the Uily against damages to persons

or property arising out of the Covernment's eccupaney of the property.
Specifically, you request to be advised as follows:

*I shall be pleased to have your ruling as to whether the agreo-
ment submittied by ths City of New York may be approved, and if so
whether the cosis of repairs, agintenance, insurance, et cetera, zay
be defrayed from tue appropriation for fVehicle Service.! If your
roling 18 in the affirmative, I shall also be pleased to know what

showing your office will require, during the coniinuance of the agree-
ment with the City of New York, of compliance with the previsions of
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the law as eapodied in U.S.C. 140, paragraph 2782, It will also -e
appreciated if you will rule whetier ths equipmant itens, the per-
sonal property of the former owner of the premises uay e acquired

. at the asking price of §1,L07, and the expense charged to the appro-

priation for 'Vehicle Service.'™

Under the originzl leass referred to, the 3rooklyn Service
Station, Inc., let certain space in the builddng located on the
east side of Washington Street, between Concord and Tillary Streets,
drooklyn, ew York, to the Government for g 10-year term beginning
hovesber 18, 3937, at an annual rental rate of 356,000, Paragraph
¢ of said lesse reguired tue lessor to furnish certain fixtures
and facilities as part of the mntal-considgra't.ion ana to keep samé
in ;o0d rcﬁair ana condition to the satisiaction of the Government,
In addition, paragraph 7 of the lease ovligated the lassor to main-
tain the presises in good repair and tenantable condition durin; the
continuance of the lease, except in case of daiage arisiag frow the
act or negligence of the Sovernment’s agerts or erployees. L& i
adcated above, the record shows that title to the ouilding in cues~
tion (exeept a portion of the equipment, the ownership of whici is
reported to nave been retained by the lovermment's orizinal lessor)
was acq.ired by the Bity of iiew York on Hovember 26, 19h5, throusn

condempation proceedingy; tnat the sovermment has continued oceupaney

of the quarters and has paid rent accruing subsequent to the condemna-

tion proceediﬁ;_;s up to and including September 30, 1347, to the ity
of lew York at the rental rate stipulated in the original lease; and
that the:City has complied with the terms of the arizinzl lsase in

every respect. In the meantime, 1l appears that aa z result of nego-
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tiations canducted with the City by representatives of the fost ifice
sspartwent, the City, by propesal dated Cctober 13, 19L7, offered to
reduce the rental to 40,000 per annum, effective as of iMovesmber 25,
19k5, upon certain terms and conditions set forth therein and to
execute a formal agreement with the inited Siates for the continued
use and occupancy of the garage space on a month to moath basis,
terminable by either party on 30 daya' notice, In addition to the
reduction in rental, the said proposal of Octeber 13, 1947, provides
as follows:

v}, Commencing September 11, 15h7 the inited States Government
will assums full responsibility and pay for all mairtenance charges
for said property including heating and lightipg and also 2zrees to
unake all necessary major and minor rep‘aa rs to the bnilaing, fixtures
and plumbing therein at its osn cost and expense.

»2. - Ihe Uniied States Government skzall keep the sdjacent side-
valks in repair and free frog depesits of dbjeectionable materials,

"3, The United States Covernment shall comply with all laws
and ordinances ani rules and regulations of the various Departaents
amd Guregus of the Government of the City of New Zork, of the State
of Hew York ancd of the Faderal Govermment, as they effect said
premises,

%L, The United States Government s:all have duvring the term
of this agraemnt, sxcluaive possession and comtrol of tue ssid
premises and agrees to save harmless the Ulty of iew York and its
agents and reprosentatives from any claix for damezes by reason of
injury to persons or property cccuring ou said premises or the side-
walks adjacent thereto.

*5. The United States Govermment will procure PFublic Liability
Insurance in adequate limits for the benefit ef the Uity of lew York
covering the said premises, elevalors and adjacent sidewalks.®

Sy letter of November 25, 1917, to the then Postmaster Gereral,
the City submitied a supplemental proposai under which it offered to

assure responsibility for payment of meter charges for all water consumed
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in the operation of the garage frop Novewber 26, 1945,

It is stated in your letter, ineffect, that acceptance of the
1s proposal will result in a saving to the United St
provided for umder the original

air of the property,

City ates of

£31,6Ll,5h in rent over the rent
as to tue cost of maintenance and rep
s report of December 1, 1947,

lease.
it is stated in the postal inspector
that the cost of maintenance work periormed by the City during the

21% months beginning ugvesber 26, 1945, the date it acquired title,

averaged 5208.91 per nonth,
all normal and necessary maintenance work,
month for elevator inspection ard lubrication.
he Assistant director of nesal

shich amount represented the cost of
iocluding a fixed charge

of :18.50 per ilso,

it is stated in said report that ¢

gtate for vhe City has expressed the view that the Government will

pe p-raitted o occupy the garage quarters for at lsast another two

¥ith respect to the expense which will have to be assumed

and repairs, in the event of the

years.
by the sovernment for malntenance

acceptance of the City's proposal, it is stated in your letier as

followss:
¥l yajor and sinor repalirs requiring immodiate attentions
{(a) Replacement cf stairwell wall $126432
(b) Replacement of stean pipe 1h.22
{c) Adjustment of truck entrance doors 50.88
(d) Glass replacesent 1L.T76
() Recementing 10 square fest of sidowalk h.38
Total) : , ' 3510.53
«1I Anticipated major repairs:
200,00

(a) aéplacment of tws fire doors for stoker
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“{I1 Posyible claim by the City of Hew York for
maintenance work performed subsequent o
September 11, 134L7:

(a) Plumbing repairs , 500,00
(b) Charge for servicing elevator 2/3 of £16.50 12,33
Total 512,53

" RIV Annuval Maintenance Charges:
Anpual  Jwo Tears

(a) Kaintenance of wehicular entrance deors $i57.92 ~$915.8%
{b) General meintenance work

(£87.60 per month) £1,051.20 $2,102.40
{e) Periodical inspection and servieing of
~ elavator € $30.50 per month 366.00 732.00
(d) Sidewalk repairs 2 &b per month 48,00 26,00

¢ pPublic liability insurance: _
innual rate . <206.33 (h13.86%

In justification of the estimaited expenditures, guoted above,
you state thatbs

"It will be noted tnat immediate and anticipated repalr wvork,
and possgible claiwms, involve a cost of 11,322.8% and that annual
neintenarice charges, including inswrance, total $2,130.05. sssum~
ing a total occupancy o two reara, the latter itex would involve o
a total cost of 5k,260.,10 and adding the $1,322,89 for repair work e
and claisms, the total would be :5,5£2.9%, mhichk would be subetantially et
less than 25 per cent of one year's rental figured at $L0,000 z year,
the rate requssted by the City of New York. Consequently, the ap-
proval of the agzreement submitted by the City of Few York would not
seem to be in contraveation with the provisions of law as contained
in U.5.C. L0 paragraph 278 a. In view of the anticipated cost of
negotinting & lease in the presect market for cther suitable sarage
quarters at Brooklym, the approval of the agreement submitted by
the City of Jew York would sesm to be decidedly to the finaneial
interest of the Government.” S

In the light of the circumstances set forth in your letter,

this Offiee would not be required to objeet Lo the-executiocn of a

new lease obligating the Govermmenit to xaintain and repair the space

in question and to the charging of the cost of repairs, maintenance
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and insurance to the appropriatiaon *¥ehicle Serviee," provided the
doviation in the form of the lease be previously approved by the
Interdepartmental Zoard of Contracts and Adjustmenis, Dureau oi
the Budget, as required under paragraph 8 of the "Instrt;ctions To
Se Observed In Executing Leases,® attached to the standard form of
Zovernsent lease as modified for use \o/f the Post Office Dspartzent
(3o decision of December 18, 19hé, 3-61488, to your predecessor),
and provided further that the new leazse contsin a provision feor
ad justwent of any rental heretofore padd to the City at the rate _:
of 356,000 per annum for the period beginning Hoveaber 26, 19L5, :
nd ending Septexder 30, 19L7. iowever, paragraph nuabered L of
the City's prapos;al, Guoted abeve, appears oh;};ctionabln insofar
a8 concerns the provision relating ta liavilily for any claim Jor
danages by reason of injury'to persons or property occurring on

said premises or sidewalks adjacent thereto and shouid not be in-

_ _
cluded in any lesse agreeuent exccuted with tae City. 16 Comp.

Sen, 803. In thal conneetion, there would appear to be na legai
obj;ction to a provision in the leame requiring the Sovermment to
procure public liabiliyy insuranee as part of the rental comsidera~-
tion,

With respect io the showing that will e required by this
Oifice durdng the continuance of the lease relative to compliance
with section 322 of the Zconouy Aet of June 30, 1932, L7 Stat. Ll2,
as amended (LO ¥U.5.C., section 278(a)), it i3 assumed that your
question relates to the 25 percent limitation contained in said act,
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If such be the case, you are advised tuiat it will be neccssary Lo

trenmuit to the Postal sceounts uivision of this Oifics, isheville,

sorth Garolinz, an itesized statement of all expenditures sade Ior

with the proposed new lease (18 Jomp, Sen. 675), and any expenditure

claimed as not being subjeet to the psrcentage restriction will have

to be supported and justified by clear aud convincing evidence that :
the maintenance or the repairs involved ars }t, in faet, subjeet

to such percentage restriction. 20 Comp. Zer. 105. On the other

hand, if your question relates. to the 15 per centum limitation, you
are advised that this Office has not required the submission of any
particular type of eviderig';;'%é establish the fair market value ox

rented premises, it beiny an adwinistrative responsivility to justity

in each individval case, by the best available evidence, that tne

rental payment stipulated in the lease is not in exzcess of that

limitation. See, in tals conneetion, 57763, say 2k, 1546. Also,
/
sce 12 Comp. Jen. ldi0.
with reference Lo your last question, the ¥Treasury snd Jost

Office [epartments Appropriation Aict, 19L48," Public Law 1h7, apsroved
G AT 2D
July 1, 1947, under the heading "Vehicle service," provides as followss
'Y

sFor the hire, purchase, maintenance, repair, :nd operation of
venicles for use in the collection, transportation, delivery, and
superviaion oi the mall, ircluding the repair of vehiclss omned Di,
or under the control oi, units of the Rational Guard and departnents
and agencies of the Federal Governsent where repairs are sade ueces-
sary because of utilization ol suck vehicles in the fostal Serviceg
the Tental of garage facilities; accident prevention; lease of
quarters not exceeding a term of ten ywars for the housing of liove
ernment—owned motor vehicles, and including cospensation to necessary
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employees in the Notar Vehicle Service, 36,500,000, of which
.;-h,Slh,GOD shall be availadle exelusively for the purchase of trucks:
Provided, That the Postmaster Genmersl may purchase and maintain from
this appropriation such tracters and trailer trucks as may be re- . ;
quired in the operation.ef the vehiele services Provided further, !
That no part of this spprepriation shall be sxpended for malntenance i
er repair of motor-propelled passenger-carrying wvehicles for use in 3
connection with ths. adainistrative work of the Pest Office Depart~
ment in the Mstriet of Columbia.
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*Transportation of aquipment and supplies: For the transpor-
tation and delivery of equipment, materials, and supplies for the
Post Office Departusnt and Postal Service by freight, express, or
mator tuuportatm, and other incidental expenses, 2520,000.%

@hile the gaid lppz_fopriatign provides for ®rental of garage
faeilitios,® thore 15 rething contained therein authorising the
purchase of the: aqnipmntaa itmedonpagesotthepoatalm-
spector's repart of aoember 1, 1947, referred to above, and ag.
u!czfmd to in your l.e,ttu,-, Therefore, your laat question is
answersd in ‘the negative.

| | Respectivlly,

F gee Lt s D R
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Aeting Comptroller General .
of the United States.






