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Honorshile 7. Kdward Hebert, Chairman . - LT
Stboomsittee for Special Investigatiene L=
Comitice en Armed Serrices A ‘

Bouse of Reprosentatives ‘ —

Dear Mr. Chairmant

. Your letter dated July 8, 1960, forwarded a tramscript: of Rearings
held by your Suboosmittes on the recent procarsment of Mil3 persoennel
iearriers by the Department of the Army.. In your letter Jou requested
our opimicn as to whether, in view of the provisiems of 10 ¥. 5. C, ~
Li532(a) and any comtradictions which may bave occurred in.the spplication
of Bureau of the Pudget Pulletin 86, 60-2 to such procurement, ths statute
has been cosplisd with and the expenditore of funds under the contract
swvarded i authorized by law. S o

. In subrtance, the previsions of 10 B. 5. L. 1k532(s) were originally
enaoted in-1920 az part of section 5, Public Law 242, 66th Congress, ©
11 3tet. 762, 765. The following extract from 59 Cemg. Rec. 4156-U157
(1920) appears to clearly set cut the intended application and effect
of the provision: - ' o o

-mmmu. ’Ehe Clerz will regort the next
- eopmittes nwdmnt. : : R

. . "é@;;ttga memt, page 15, line 2: | after the
- period strike out the Quotation amd add the followingy -

*!fe shall csuse to be mammfactured er preduced at .
‘the Oovermment arsemsls of the United 3tates sl such .

. supplies er articles neoded by the War Departzsnt as g
ssid arseisls are capsble of menufacturing or producing:
Provided, That the ¢ost of mamufacturing oF produciag .
Tach articles or rupplies st said arsemals shall net
exceed the cost if purchased in e open merket. And .
he shall géperste or zause t0 b operated £3id. srsemals -

- cconcuieally. And @1l erders for -manufactore of material

. pertaising to approved. preJects which are placed with
arsozals or other Driihance establishment: shall bs con-
sidered as obligatiens in all vespects in the smme manmer -

' - a§ provided for similar orders placed with commerelal
samfacturers.’ = g s L
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*uy. CALDWELL, Mr. Chairman, I offer the following
smendment to the amendment. - S

"Ths Clerk read as followss “
;‘Aft& the mrd'-'#rsémls,‘ wherever it occurs i
the agendment, insert the word 'factories.’ :

witr. CALDWELL. <¥r. Cbairman, 1 offer this amendment
so as to cover the case of a factory that has been recently
purchaged by the Government during the wer and now lying

™r. smm.; Would not the genilemn say 'Joverment-
owned factories'? e

: "Mr, c_umm} AI will ssy ‘G@vamenmed factories.’
xl'o ow. : . -

*The CHATRSAN. The Clerk will report the modified
"The Clers reed. as fellows:

“lnsex"ﬁ after th_e;‘wrd tarsenals, sthmsur it occurs

in the smendment, the words ‘and Govarmment-owned factories.'
. . e B N *

“Mr. SANFORD. Mr. Chairmen and gentlemen of the com-
wittee, it was not my purpose to say anything about this
amendnent, becauss 1t seemed so clear on its face. I havs
Lo confess T have in this matter that peculisr interest '
that eny Nember hae whon he has some interest ia his die-
trict that is to be served by an amendment. There is one
of the largest Jovermsent arsenals in my distaict, but the
public interest to be served overtops that entirely. This
amendment wimply provides that the Jovermment, wherever it
can do so sconomically, shall uce these arsensls te do worx
usually or often done by private coatractors, /Applause./
In the secong place, it provides when contracts are let -
out to be donc at Jovernment arzenals the rule with refer-
ence te the appropriation belng available only for one. year
shall not apply. ’ '

*The situgtion has been that large orders have been
offered to the Watervlist Arsensl, for imstance, which
that arcemel could not accept because in a. Governnent
arsenal the appropriation diec at the end -of the y=ar,
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and inaswuch as the contemplated job would usually take
longer than that time the Government hao been obliged

to lat ths job go to some private mamufgcturer. But

on the face of it thst restriction of the law is unfaiy
to the Government and is unfeir to the arsenal, The
purpose of the latter part of the amendment is o remove
that vestriction of the law snd to make these approprie-
tions that are sllotted for work to be dome at Goverrnment
arsenals available the same as if the work were to be
done by a private manufacturer; that is, make the appro-
priation available for 365 days after the fiseal year in
which the money is appropriated. :

"Mr, CALDWELL. The gentleman's remarks would apply
equally to the great factories that have besn duillt wp
during thcwarandaremuovnedb;theoovmmt?

"r., SARFORD. I should think so. If the gentleman
has any Qovernment-owned factories in his district I am
glad of it, and he can spesk up for them. I am speaking
for the arsenal and the vast public interssts inveived
Mo T

"y, GARRETT. One of the provisions of the gentle-
mants amendment iz the appropriation does not extend boyond
the period of two years?

"Mr. SARFORD. It doe= mot. %The wording of the awend-
ment i= that it shall be allotted on the same terms as if
the contract were made with a private mamufacturer, which
would be 365 days after the fiscal year ended.

"Mr. GARRETT. What I had in mind vas the constitutional
provigion that money for the support of the Army could not
extend beyond two years,

"Mr. SANFORD, I sssure the gentlsman thet thet pro-
vision of the Constitution was kept in mind vhen the amend-
ment was drawn. '

"The Government has invested at Waterviiet over
$20,000,000; there is employed there at this tire a force
of highly trained mechanics gathered together from all
parts of the country to meet the emergency crested by the
war, The arsenal is now equipped to do work of the finest
grade involving that most intricate of all machine work
necessary to produce modern camnnon, There are aboui 2,500
men employed there at thiz time, & large part of whom the
Government plans t0 discharge in the near futurs. :

g =T
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"I assure you that this plant can do as high-grade
pachine-shop work as the Betilehss Steel Co. or any other
private concern. ‘

"Ihe purpose of this amendment is to ecompel the execy~
tive of ficers of the Government 1o have Govermment work done
at such arcenals as thic and te cease handing cut appropria-
tions to private mamufacturers. It is parfect nonsense to
allow such an investaent as this to go to waste and at the ,
same time turn over work to be done by comtract by private L
samufactarers. /-

*Unfortunately under the provision: of the ganeral law
appropriations of monsy for work %o be dome in a Covernzent 7
plant lapses at the end of the fizeal year for which the
appropriation is made, This anendment removes the rectric-
tien and continmes the appropristion for an additionsl year.

This 1imitation of law hae often compelled the Ordnance
Department to turn work over teo private manufacturars.

"1, therefore, plead with you to pass this amendment
not only becansze of the special interest I have because of
#y district, but because of the greater pyblic intersst that
will be directly served by the amendment, *

"The CHAIRMAN. The question ir on agreeimg to the
umgunt to the asendnent of fersd by the gentlemen frox
Bew York. : ' .

"Mhe question was taken, and the amendzent to the
snendaent was agreed to.

"The CHATMMAN. The question iz on agreeing to the
smendrent of the gentleman from Celifornis as amended.

"The question war taken, and the smsudwent as amended
waz agreed to." -

The language of the samendzent, as quoted ‘above, was apparently
amended in conference (59 Cong. Rec. 7815; 1920) to read, in pertinent
part, as follows: ' .

"s # & He /The Assistant Secretary of war/ shail
csuse to be mamifactured or produced at tho Government |
arsenals or Qovernment-cuned fectories of the United
Statas sll such smpplies or articles nseded by the War
Deplrmn{ as said srsemals or Government-ouned feetorles
are carsble of mamufacturing or produei ] & groomATe
foal bugls. # @ & g or ® ng uropHAR “‘?R?Tif:& CmeTNTS
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We have begn unable to find any indication that the language
changes 50 instituted were intended teo effect eny change in the pur-
pose of this provisicn as set out in the discussion; quoted above, ,
following introduction of the original amendment, -As emended, the o/
e was enscted as part of section Si of the Hational Defense N
Act of 1916, 3ee Fublic Lew 242, 66th Congress, 11 Seast, 759, 765,

For the purpose of your ingquiry it would appear to be proper at g i
this point te discuss the intent and purpose, as established by the Ciae Ty
foregoing legislative history, of several of the provisions of sec-

tion 5 of the National Defense Act of 1916, as amended by Public Law

2h2, 66th Congress.

Mrst, it 12 owr opinfon that the word "shell® was intended to
make it mandatory upon the War Deparimsnt te use Government srsensls
and Oovernment-owned factories to mamufacture or produce all of its
needs vhich could be so mamufactured or produced on an economical
basis,

Second, in the absence of a contrary expression of intention in
the legislative Bistory, it is our opinion that the words "Government-
owned factories" must be interpreted to include both Government-owned
Govermment-operated, and Govermment-owned eontnetar-operaw, indus-
trial facilities,

Third, the basic concept of the statute would appear to be a re-
quiremant that Govermment-owned industrial facilities chould net be
pom:ltted to lie idle 4f it would be possible 16 use such facilities
to produce the needs of the War Departmest at s cost to the Covermment
po greater than the cost of procuring such needs frem private industry.
It is therefors our opinion that the phrase "capadle of manufacturing
or producing" was not intended to limit the statute':z application to
industrial fucilities which were sufficiently equippsd and manned to
ssmufacture or produce the supplies or srticles needed without addi-
tiomal equipment or persemnel. We therefore believe that a preper
implementation of the statute requires consideration of the use or
Govermment-owned industrisl facilities which, althoogh not immediately
espable of producing a needed u'ticle, can be adapted to production on
an mmicd basiz,

Fourth, it 1: our opinien thnt the words ”econmic«al basis® were
intended to require a comparicon of all costs incurred by the Government
as & result of producing an srticle in Qovermment-owned facilities, with
ths price st which the article could be purchased from a privats manu-
facturer. - :

Consequently, it is our further opinion that, in determuining under
this statute whether an article could have been produced in 2 Govermment~
owned facility on an “cconomical basis,¥ it would bhave been improper to
include 1a the evaluation of such cost any azncunt whicn did mt represeni

Tt
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an sctual eipenditure by, or loss of savings to, the Government which
_wae directly sttridutable to such production. = e

Heturning ko an exsaimation of sulsequent avendments of the law,
section 2 of Public Law 891, 76th Congress, 5i Stat, 122 (15L0),
spended section Sa of the Hational Defense Act of 1916 in pertinent
part by substituting the words "the Jecretary of War" for the word "He"
in the prier law. o I L

. In 1950, except 1o the extent of itz spplicability te ihe Air Force
by virtue of the Kational Security Aet or 1947, 61 Stat, L95, sestion 5a
of the Nationsl Defonse kot of 1916 vas repealed by sectios 10L(a) ef /
the Army Organisetion d¢t of 1950, Public Lav 581, 81st Congress, 6L Stat.””
27). However, that portien of seetion Sa pertaining te use of arsenals
and Government-éwned factories wae reenacted as seciicn 101l(e) ef Public
Law 581, 6k stat, 264, in:the:folloyingoform: - .. . .
VA

2(g) Bxcept az othervise prescribed by law, the
- Focretary ol the Army shail ceuse 16 ba DARd- !
factured or produced at the Sovernaent arsenals
- “or Govermment-ouned factories of the United
“States sll those surplies needed by the Army -
which can be manufactured or produced upon an P
. economical basis at guch arsenals or factories.,” ,/
: {Underscoring supplied,} - e . SRS

Them_eht of thisreeixactmez_‘:t'is explaixied aﬁ-.'foilows ot page & 7

of Senate Report No. 1776 to aeccompany S. 3551, 8let Congréssa -

%(e) Use of Qovernment arsenals or Government-owned

' Tactories,—---—-2his subsection ia in ellect &
recnactment of a similar provision contained in
-section Sa of the Bational Defense dctiof 1916
with respect to uve of Govermment arsenals and
Sovernment-owned fastories.,” -

It 48 further clarifiéd at page Ij, House Beport Ro. 2110 to accem-
pany H, R, B198, 8lst Congress, by the fellowing:

tSubsection 101(b), (c), and (e) are in substance
restataments of provisions of existing law which will
be repesled by thie bill (sec. 5 (a), -Nationsl Defense
Act, as amonded; 10 ¥.5.C. 1193, 1195). However, these
subsections do not replace or medify tne provisions of /
the Armed Services I'rocurement Act of 1947 {62 stat, 21},
which act applies wniformly to 811 of the armed services;
vests authority in metters pertaining to contracts for the
procurenent of materials and servicer in the heacds of the

CPIICHEES UTE
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three niiftary depsriments and their razpective Under
and Assistent Secretaries; and suthorizes them, with
certain exeeptions, to maie delepations of that author-
ity to officer: of their respective zarvices,® _

From the foregoing it would appear thot, from it: originsl enact-
zent in 1920 until addition of the phrasc "Hxcept as otherwise prescribed
by law® in section 101(e) of the Arsy Organization Act of 1950, thers
was no change in the intent, application, or substantive provision of
this law, except to the extent that any provision of the Armed Lervices S
"rocuremen‘b Aot of 1717 might have been inconsistant therawlith.

, - With-Pespect to eontinued application of section 5a of the Nationsl

~ Defense Act of 1916 to the Air Poree; it would appear %W be worthy of
note.thet section 101(e) of the Alr Force Organizstion Act of 1951, -
69 ,:;;,. 327, smended the langwege applicable to the Alr Force to reed
as fellowse ,

*{e} The Secretary of the Air Force mey cause to be
mamufactured or produced at Goverament ars ?&és , dopots,
or Governsent-ownsd factoriec of the United States all
those supplies needed by the Air Porce which can bs sanw-
Zactured or rroducad upon an sconpmical basls at such
arsenale, depots, or factories.” (Underscorim supplied. )

Toe purpose of this amerndment ix explained as follows at page 7,
Senste deport No, L26 end page 8, Houss repert Ho. 9, to accompany
H. 8, 1726, 820 Congress:

“Subsection 103(e) 45 in general o limited rectate-

rneut of srovizions of existing law which will de repealed

by this bill. The principal change i that Whereaz prior

lew made it mandatory upon the Secratary to utilize Gov-

ernasnt-ovmed factories or srsenal:, whereever sconomical,

this »ill makes it permissive.” )

Se2 alco pages 30-31 and 66-72 of the Kesringe on H. R. 299 befer:
Subcommitiee Ko, 2 of ths House Commnittce on Armod Serviess for addi-
tional diczcuszion on thi: point.

Seetion 101(e) of the Army 6rganizatnon Aet of 1950 was repealed
in 1956 by scotion 53 of Public Law 1028, Bith Congress, TOA Stat. 6L1,
681, which codified Title 10 of t,he United States Code, and the codifica-
tion included 10 7.5 .. 1:522{a) in the following forw:

”_(a) The Secretary of the Arwy shall have suppliss
needed for the Department of the Arwy nede in [actories
or arsenalcs ownzd by the United States, so far ac thove
facteries or arsenals can meke ithese cuppilec og;ga Smeoree e
econonical basis." -
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The differencss in the language appearing in seckicn 10l(e) of

the Ariy Grganization Aeb of 1950 from that snscted ar 10 9.3.C. L532(a)
sre explaiped st page 255 of House Beport ¥o. 970 and page 306 of
Senate HDeport Wo. 2Li8h, to scoompany H. B. 70L9, BLth Congress, as

e words 'Sxcept as otherwise provided [sic/ By law
in 93181-k(e) /5 U.5.6. 181-L(a); section 101(e) of the
Arxy Organization Act of 1950/ are omitted, cince there
is no law within the sceps of the exception. The word
Taade! ‘ix subatituted for the words 'manufactured or ,
produsced.’ The words 'United 3tates’ are substituted /
for the word 'Government,t in S:l8l-li(e). # # #* -

Returning then to the Army Orgarization ict of 1950 to determine
the effect of the phrase “unless otherwise prescribed by law,® from the
legislative history quoted above it is our viev that the provizions
of zection 101({e) of the Arsy Crzanization Act of 1950 were not intended
to supersede the provisions of the Armed Services FProcurement Act of
1947, but rather to mske it clear that, to the extent that the latier
night be imconsicztent with section lalie) s the provisions of the Armed
Services Procursssat Act would contral, It is our opinion that such
an inconsistency did exist, snd eontdnues 1o sxist, in the provisions
autherize the Secretary of the Army to negotiate & comtract with a
particulsr supplier fu the interest of nationgl defense and Industrial
mobilizatien, notwithrtanding the existance of other private or Govern-
ment-owned produotion facilities. Conceivably, under certain circum-
stances, there might elso be procuremeats under which it would be proper
to tnvoke the suthority to negotiate with 3 private produscer under other
subsections of 10 U.5.0. 230h(a), such as subsections (2), (3), or (1),
notuithstanding the existence of dovernment-owned facilities capable of
econoricelly producing the precduct needed. o

~ While the words "Except as otherwise prescribed by law" were omitted =
from the codification in 10 ¥.3.C, k532(a), we belisve that such werds
repracanted a substantive provision of lhe law and thatishair omiszion
ssy not propsrly be interpreted as indicativs of an intestion to maks
that section comtroliing over imconsistent previsiens of 10 U,3.C, 230k({a).
As indicated at pages 8-9 of House Report FNo. 970 and pages 1921 of
Senute Repert Mo, 2184, te accompany M. R. 70h9, 8Lih GCongress, the e
langusge changee incorporsted into the cadificationm of Title 10 are not
intended, and sy not be interpretsd, to change the substamtive law 7
being codified, It is therefore our epinion thet 10 U.3.6, kS3(a) /-
wuet be resd, interpreted, and applied in the samc mamner as though it
wars 5till preceded by the phrase "Except a# etherwise prescribed by
law." FEven without that language, it wouwld =%ill be necessary to econ-
strus zections h532{(a) and 230L({a) together in such a way as to harmomize o
their previcions and to give effect to both so far as possible. e T
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In view of the abovs, we must conclude that, unless a particular
procursaant of Army supplies falls within an exteption prescribed by
other law, the present provisions of 10 ¥.5.C. 4532(a) require the
Seeretary of the Army to haves supplies needed by the Arxy produced in
axisting arsensls and Govermment-ouned facteries to the extent that
such arsensls or factoriss can produce suppliss at an overall cost to
the Governent which is equal te or le=s than the cost if mamufaetured
in privately-owmed facilities and procured from suck manufactures. It
necessarily follows that unlsss the latest procurement of Nll13 personnel
carrisrs, to which your request is directed, constitutes ar exception
to 10 U.3.C, L532(a), either becasss this produet could noet be produced
economically at Govermment-owned facilities or beosuse preduction in,
and procurenent from privately-owned facilitdes wms permissidle under
other provisions of law, the Secretary of the irny was required to have
the persomnel carriers produced in Sovernment-cumdd facilities.

Turning then to the gquestion vhether the Army, in negotiating the
contract for Mil3 persemnel carriers, relied upon amy provision of law
which superseded the provisions of 10 0,5.0. L532{a), we find that the
contract was negotiated and ewarded under the provisions of 10 U.i.C.
230L{=a)(18). & copy of the determinatisn and findinga required by
10 U.5.C. 2310 are enclosed for your records, You will note that this
is a class determination and findingz covering seven centracis. TFars-
graph 2{(a) of this document concludes that it is in the interest of :
netional defence to have & licular producer available for furnishing
the M113 personnel carrier in case of a national emérgency and that
negotiatien is necessary to that end, while parmgraph 2(b) concludes
that the intersct of metional defense in maintaining active englneering,
research and development would be subserved by such negotiation with a
%ﬁcuhr supplier. II these detamimetions, insefar sz they pertain v

« 60-37, were directed to ons or rore speeific, identifiable, N

sappliers they could constitute & proper determination to negotiate :
contracts with such suppliers under 10 U.3.C. 230h(a)(18). 3ee, in s
this connection, page 15, House Report Bo. 109, and page 1, Semate i
Report Y¥e. 571, to sccompany H, R, 1366, 80th Cengress, which, in part,
states the use and purpose of asoh(.)(lé) as follows:

"% % # the suthority will be exercised in such a
wey as to avsure through centrecting for supplies or
serviceas the preservation and development of key indus-

. tries, companies, and facilities, whose atrephy or less
night prejudios national security. rlacing of awards
with the producers whose skills and faeilities are '
needed camnoct be guaranteed under the advertising method.
To keep these firms in buziness at the mimlmum cost to
the Governeent, it i» necessary to be abls (o negotiats
to eliminate unreasonadle or unjustifisd charges. The
extent of the exercise of tho suthwrity will depend
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easentially upon the availability of appropm_ted funds,
a3 to vhlch Congrese has the comtrolling voies. :

" wThe Commpittes recognizes that this subcestion
would authorize the meking of contracte vhich might
not represent the most econcmical procurement of the
{items involved. However, 1t is believed that the
paticnel security requirves the granting of this power.®

In vie';r of the forsgoing, ve are unable te reconclle the determina- ’

made to support the negotiation of tde instent procurement of H1l3
::::lm under 20 U.3.C, 233:(:)(16) with the fact that uniimited oppar-
tunity was afforded established marmufacturers in varions industries to
cempete for award of the contract, without restriction as to the facili-
ties te be used, or with the fact that price was s eontrolling factor
in making the sward. A - A '

However, with specific referemce to your request for advice as to
whether the expenditure of funds under the awerd is authorized by law,
your atteation is invited to 10 U.S.C, 2310 and to page 22 of House
Report No. 109 and pages 19-20 of Senate Repert No. 571, which indicate
that detersinaticns to megoiiate under 10 U.5.C. 230L(a)(16), and con-
tracts awarded pursuant $o such nsgotiatfons, are final and mot subject
to invalidation or challenge by the Comptroller Gensral or the eourts,
Under the circumstances, and particularly in view of our previcusly
expressed opialon that contracts negotisted under 10 U.3.C. 230L(a)(16)
nay be regarded as authorized exceptions to the provisions of 10 V.3.C.
h532(a), 1t would appear that the negotiated sward to Food Machinmery
and Chemical Corporation (MC) must be ecogaized as a valid and bind.
ing obligation of the United States. :

wWith respect to your expressed imterest in any contradietions of
the provisions ef 10 U.5.C. h532(a) which may bave eccurred as s result
of the application of Bureau of the Budget Bulletin No. 60-2 to the
precurement in question, it would appear to be necessary te comsider
whethar it wvas proper to apply the provisions of Bulletin Ko, 60-2 to
this procursment, and also whether cuch applieation, if impreper,
resulted in an award based upon productisn in private facilitlies when
an evard baced upon uses of the Cleveland plant would have resulted in
the sane, or a lesser cost, 1o the Jovernment, ‘

With respeet to the question vwhetlisr applieation of Bulletin Wo.
60-2 was proper, the transeript of the hsarings before your Subcommittiee
indieates (pp. 92-93, 1:5-1L7) that the bidder's eonference held by
the Departzent of the Army on December 17, 195F, indicated the depart~
ment's intention to evaluate propesals en an "out-of-pocket® ¢ost to
Ahe Govarmment without the inclusion of any rental factor either on
uze of the Cleveland facilities or on use of Government-owned facilities

-w—— g e e - e
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in the posseasion of MG, BRowever, by nresoranduw dated Jamuary 22,

1960, the Assistant Secretary of Defense sdviced the Assistant Secretary
of the Army that, in the event Oevernment facilities (meaming the Cleveland
plaat) vere to be used in producing the MI13 personnel carriers, such

use would gonstitute & "new start® within the meaning of Bulletin No.

80-2 (see transcript pp. 160-161).

Paragraph 3k of the Information snd Instructions To Offerors which
was ieswed with the Requect for Propozals therefors advised offerors

83 fellows:

"k, Procpective suppliere are adviced that any pro-
curenent under Option I of this RFP may constitute a 'new
start! of a Govermmant owned plant within tho geaning of
Bureau of the Budget (80B) Bulletin Ne, 60-2 dated 21 Sept-

~ esber 1959, Conssquently, before any sward may be made
under Option II, it may be nacessary that any preposed
activation of the Cleveland Ordnanes Flant for this purpose
be reported to and prior approval obtainsd from the Departe
ment of Defense. Mence ths right is rezerved for rejection
of any Option II propossl solely pursuant t0 the require-
ments of BOB Bulletin., Copy of BOR Bulletin No, 60-2 15

- forvarded herewith for inforuation and guidance of amy
progpective offeror.” ’ '

- Parsgraph 2 of Bulletin Eo. 60-2 states "the general policy of the
sdminietration that the Pederal Oovernment will not start or camry on
any commercial-industrial activity to provide a service or produet for
ite cun use 1 such product or service can be yprocured fron private

entorprise through ordim_ry business channels.®

Paragraph i of tha Bullatin requires an evalustion of and raport
o0 existing commercisl-industrisl facilities, vhile paregraph 5 requires
discontimuance of activitisr vhich are not autborized as an exeeption
0 the gemaral policy because of the ‘existence of ene of the coapelling
reasons (nstionel securily, cost differences, or clesr unfeasibility)
sst out in parugreph 3, ‘

Parsgreph 6 of the Bulletin requires "proposed etarts® to be subjested
to the sanme review ocutlined for the evaluation of existing activities,
and further provides thet no new commercisl-industrial activity shall
be started until the responsible official has mede & forwal finding for
the record that, dus to one of the compelling reasens stated in para-
graph 3',‘ Governmsut provision of the product or service is in tho publie

In effect, therefors, the memorsndua dated Jamuary 22, 1960, from
the Assiztent Secretary of Defense required the APy, £FAGE t0 puanding
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a centract based upon use of the Cleveland plant, to regard sotivstion
of the plant as the "proposed stari® of a new commercial-industrial
setivity within the meaning of paragraphs 2 and 6 of Bulletin No. 60-2;
o reviev and aveluste the neceseity for starting such nesm activity)
and to justify e proposed ctart under cne of the compelling reasons
sot out in paregraph 3 of the Bulletln for making an exceptica %o the

geosral palicy against pew starts,

Apparently in implenentation of that portiem of paregraph 3B of
the Bulletia whick requirves the evaluation of e¢ozt of preductien in
Oovermaant-owned facilities to inelude elements such as depreciation,
interest on ths GQovermment's investment, cool of self-inswrsnee, and
examption from Federal, State, and local taxes, paragraph 3(d) of the
Information and Instructions Yo Gfferors prorided that an amount cal-
culated &8 & reasonsble rental eharge {which would include consideration
of taxes, depreciaticn, insurance, and other factors norsally included
in rental retes for industrisl propsrty) would be added tooffers pro
posing to use the Cleveland plant, or other Jovermmant-owned plante,
for the purpose of evalusting suchk offerz. By Amendment Bo. 1 datad
March 10, 1950, to the Requezt for Proposals, offerors were advised that
ths rental factor to be used in the evaluation of offers propesing to
uee the Cleveland plant had been established at $.0555 per square foot
per nonth fer a period of 19 months for all floor space utilized in
sanufacturing, sterage and direct production =upport. This equalizaticn
factor vas bared on an appraisal made by the Cleveland Real Zstate Seard
plus an asount representing equivalent real estate taxes (transeript
PRe 200-201). Paragraph 3b of the Information amd Instructiens fo
Ofterors under R¥T Fo. 60-317 alszo advised that this rental chargs would
inelude deprecistion; insurance, and any other facter: normally included
in rental rates for industrial property.

. Te the extent that Bulletin Fo. 60~2 contemplates that agencies
will dispose of Governsent-owned facilitiss when retention of such
facilities canmot be justified beeauze of national security, becsusa it
de clearly unfeasible 1o procure a product frem privats enterprise, or
becanse the cost of retention and production in Jovermment facilities
wx¢eods the cost of procurement from private enlerprise, 1t weuld appear
that there is substamtial jJustificatlion for including indirect cost
faetors such as depreciation, interest on the Oovermsent's investment,
and ocost of melf-insursnce, in determining the cost of production in e
Goverment-owmed plant. Thus, where a choice must be made 83 to whether
a Governmeat-ownsd plant iz to Ye used for preduction or whether the
plaat is to be seld, a decision to sell the plant at the beginning, rather
than the end, of the production peried may reasonably be expectes to
recult in depreciation savings, wself-insurance aavings, and savings
representing interest on the Soveroment's investment, for the period of
production. Howsver, the same iz not true where, regardless of whether
it 1» determined that an article shall be preduced in Government plant
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or purchased from private enterprise, there 1is no intention to disposs
of the Government plant prior to the end of the production period.

Under such circumstances, depreciation continues: (except to the extent
it may be accelerated or decelerated by use) during the productien
period, the cost of self-insurance continues, and no seving representing
interest on the Oovernment!s investaent aceruss. Tbus, while we have

no disagreement with application of these provisions of Enllet_in No,» 650-2
for the purpose of determining whether a overnment plant should be dis-
pozed of because production in such plant is unaconozical, we sec no
Justification for their spplication vhere the agency expects te retain
the Oovermsnt plant even Lf it 1s not to be put to produstive use in

s contemplated procurement. : : ' _

In the instant cass we have fourd no indicatien that retentien of
the Clsveland plant by the Departzent of the Army was dependeni upon
{t2 use in production of the %113 urmored persennsl carrierz in que=tion,
and the fact tkat sevings in the Gevermment's maimtenance coste on the
Clevelsnd plant during the production period were a factor in evaluating
the Cadillac proporel would sppear to substantiste the conclusion that
the Cleveland plant waz intended to be retaimed by the Departmant of
the Army during that pericd. ‘ :

While the effect of the determination to negotiste a contract under

230k(a){(16) was to render ihe proviaions of section L532(a) inappliecable,
- we are of the opinion that to the extent ths provisions of Bulletin Wo
60-2 requived the addition to offers proposing use of the Cievaland
plant of amounts reprecsenting such charges as depresiation, interest,
and taxes, and to the extent that paragraph:z 3B and 6 of Bulletin WMo,
60-2 require the cost of procurement frem private enterprise te be sub-
stantially and disproportionstely higher than the cost of production

in the Cleveland plant bLefore use of the Cleveland plant would be author-
ized, their inclusion in RAFP No. 60-37 wes improper. wWe are today
aghmg the Secretary of Defense and the Secretary of the Armmy to that
effeoct. o ‘ A

In 4his comnection, we are erclescing a copy of our letier dated
August 1, 1960, directing certain questions arising ocut of this ppo- -
curesent to the Director, Buresu of the Budget, We are also enclosing
a copy of the Director's reply dated 3eptember 30, 1960, and copies of
the letters teo Serator Hart and Congresswman O'Hara shich are referrad
to in such reply. From thisz correspondence it wounld appear that the
PBuresn of the Budget takes no position on the question whether 10U H.5.d.
1532(a) imposer requirements which are in conflict with Bulletin No. £C-2,
but advicas that such determination is to be left to the procuring agemey,
aich i directed by section 5 of Bulletin No. 50-2 to requect amendstory
legizlation in the event of conflict. ’

Tour atiention is invited to that portion of the Director's letter
vhich refers to the words "ecenomical *rsiz" in 10 U 3.C. L332{(a) and
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expreeacs & belief that the determination of what is "econonical” from
the Gsvernment’s standpeint, if limited to those items chargeable to
current appropriations, would be contrary to the views expressed by
this Office in establishing sccoumting principles and standarder for
Oovermment agencies. Apparently, this referenee is to portions of the
Accounting Principles and Standards; set out in the GAG Hamual for
Guidance of Fedaral Agencies, which indicate that egency accounting
systens should include provisions for the recording of indirect costs
of operetion or productisa, such as depreciation of fized assets (2 GAG
1270.60), which are not chargeable to current appropriations, While we
are in agroement with the belief expressed by the Buresu of ths Budget
that the deteornination of cost ¢f produstion in Jovermmeat plant under
10 9.5.C. 4532{a) need not be 1imited to costs chargesble to current
sppropristions, we caumot agree that vhere, as in the instant case,
continued poscassion of 2 Governmment plant is not contingent upon itz
use in produstion of articles to be procured, sll of the indirect costs
prescribed by Bulletin No. 60-2 represent proper cost factors to be con-
sidered in deteraining whether the articles can be produced im such plant
on an economical basis, ar required by 10 U.S.C. h532(a).

With respect to the Question whether applicstion of Bulletin No,
60-2 to KPP Wo. 60-37 resultsd in an award for production im private
facilitier at 8 higher eost to ihs Government than the cost of produc-
tica in the Cleveland plant, it should be noted that 10 U.5,.0. LS532(a)
does mot prescribe a method or methods to be ueed im deteruining whether
production in Govermment arsenals or factories can be accomplished on
an economical basis., However, we see ns resson why such determination
in the inatant case should not have been based upon a proper comparison
of bid prices,  The record of this procurement indicate:s that the offer
of Cadillae NMoter Car Divieion, Gensrsl Motors Corporation, wes the only
cffer based upen the vse of the Cleveland plaat, This offer proposed a
fixed-price (imeluding price redetermimation) of $54,477,093.23 en
Iteas 1, 2, and 5 of the request for proposals, plus a cost reimbursable
(no fee)} price of $5,60L,650 on Items i through 5, for a total price of
$60,081,743.23 prior te the addition or subtraction of any bid evaluation
Zactors such 88 first destination transportation costs, rentsl ¢f Jovern-
ment-owned plant and Goverment-ouned production equipment, cost of
special tooling, and anticirated msintenence eavings, Application ol
these evaluation factors resulted in an evaluated bid pries of $6l,209,765.8C

(transcript p. 223). _

The offer submitted dy Food Kachinery and Chewlcal Corporation (P4C)
proposed production in the offeror's own plant for a fixed price (incluc-
ing price redetermination) of $37,522,0L7.6k for Ytems 1, 2, and 3, and
indicated no sost reimbursement would be required under Items ! through
8 (Item 9 applied to maintenance at the Cleveland plant only). Aprlica-
tion of first destination transportation costs, rental of Govermmant-
ewvned plant and produstion equipment, cost of special tooling, and related
cost savings to accrus on anothsr contract, resulted in an evaluatsd bid
bid price of $39,751,015.6L (transeript p, 222).upoy no-vis
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While we are not in complete agreesent with the factors used in
the evaluation of these ¢ffers, owr dizsgreement would not affect the
fact that the offer of FHC, after the sddition of proper ovaluation
factors, would still be substantially lowsr than the offer of Cadillac
prior to the addition of any evalueiion factors, It is therefore apparent
that the exclusion of rental on the Cleveland plant as & factor in
evaluating Cadillac's offer would not have affected the evaluation of
that offer to soch an extent as to justify & determination by the Depart-
ment of the Army that the 113 personael cerrier could be econamically
produced in the Cleveland plant.

While the record of testimeny in this metter befors your Subcomsittee
and the umususlly high smeunt of the basic offer by Cadillac raise the
question uhethier such offer represents a realisiie astindte of the cost
of productisn st the Cleveland plant, the fact remains that such offer
represents the enly assuranee to the Depsrivent of the Arzy that any
menufacturer vas willing to produce the ¥113 in the Clevelsnd plant at
any price. S :

- Ouy zeview of this procurement included sxamination of the records
and filez sf the Ordnance Tank-Autonotive Command and anmalysis of the
offers smibaitted to that asctivity. In compariag the elements of cost
included in the various proposals, we found that Cedillac, notwithstand-
ing the fset 1t proposed to use the Cleveland plemt and vould therefore
have incurred no plant depreciatien costs, ineluded 55 millien az mamm-
facturing everhead, while MHMC, which would incur depreciation on its
privately-owned plant, included only $3.2 million for ramufacturing over-
head in its propossl.  Similarly, the direct asterisl costs imcluded in
Cadillse's preposal exceeded such cost in FMC!'s proposal by $3.7 milliom,
The difference in the estimstez on theze two elements of cost appears to
account for the difforsnce between the unevaluated prices proposed by
the two compsnies, and wowld also sppear to suppert the testimeny defore
your Subcammittee to the effect that Cadillac's offer was not truly cem-
petitive. It should be noted, however, that the question whether Cedillac,
in the absence of a requireaent in thas reguest for proposals ihat Bulletia
Ro. 60-2 be spplied in evaluating its proporal, would have submitted s
propozal in any different asmount or, in the svent it had done se, whether
such amount would bave been reduced sufficiently to caapete with the offers
by PXC and Todd Shipysrds, is, on the record, purely speculative or con-
jectural, We have therefore made no sffort to establish whether spplice-
tion of the Bulletin Ko. 60-2 evnlustion factors te this procurement did,
in fact, result in the submission of a roncompetitive offer by Caddllac. .

Under the circuastances, it ic our opindon that the questien whether
spplication of Bulletin ¥o. 60-2 to this procuremest did result in 2
determination to produce in private facilities when the items couid have
been econcmically produced in the Clevelanc plant xust be decided on the
basis of the offers received. As indicated sbove, a comparisen of such
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offers does not support a'conclusioh: that production in the Cleveland
plant would have been econsalcal. .

wWhile your request for & reviev of this procurement appsars to be
limited to spplicetion of the provisions of 10 U.3.8. k532(a) and Bulle-
tin Ko. 60-2, our investigation has indicated an additional factor in
the evalustion of proposals which sppears to require comment,

In evaluating the FHC proposal, the Department of the Amy dedusted
the cum of 31,152,000 as "Related Cost 3avings, Other Contraets,” As
indicated by the testimony on pages 188-194 of the transcript of the
Resrings, this is the amount by which FMC agreed to reduce its price
for 500 vehioles currently in production under contract No. DA-04.200-
OXD-9%6 if 1t was awarded the new contract for 1,380 vebdcles under
RYP Mo, 60-37. The hearings also indicate {page 192) that the sm of
$1,152,000 sse to be applied sgainst special tocling to ineure it
representod a legitimate return to the Ooverment of that amount, and
{page 19L) that this smount represented out-of-pocket money under con-
tract ORD-9S5 that would not have bean recovered excert in the form of
e rebate of this mature, R ‘

The records of this procturesent disclose thst personnel of the
Ordnance Tank-Automotive Command (OTAC), in reviewing #¥C's propecal
and in negetiating with that company under RFP No. §0-37, insisted on
3 reduction in the element of vrefit sand a lower escslation factor for
use in price redetermination. The offer by MC to reduce its price on
contract ORD~956 appesrs to have been submitted as a counter-offer to
OTACTs request for redustions in profit and escalation propossl under
RPP %o, 60-37. According to the ninutes of these negotiations, it vas
OYAC's position that a reduction in the cost of special tooling under
contract GRD-956 would not be an actual s=aving but merely a device by
which a cost properly allocable to that contract would be postponed to
s future contract, and that it shoeuld not be used 25 an evaluation fsotor
since it did not appear to be favorsble from ihe Oovermment'!s standpoint.
OTAC perzonnel inquired as to the reasons for the willingness of FMC to
reduce its price on contract GD-956 im lieu of reducing its price under
RPY Wo. 60<37. They were advised by MMC representatives that one reasen
was the “tax situstion®-.which, however, was not amplified--and anocther
reason wac the Iirm convietion ¢f management thet the company was
entitled to @ 9.5 percent profit. ’

Prior to the deduction of the $i,152,000, FMC’s offer was more than
$500,000 higher than the offer submitied by Tedd Shipyards Corporation.
Applieation of the refund under contrect OHD-750 a3 an evaluation factor
therefore operated to make FMC, rather than Todd Shipyards, the low offeror.

While the records of OTAG'e negotiations with PMC do not indicate
that consideration was given {0 the gquestion @g@@r_}{tp, offered rveduction
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in the price of contract Ne. CRD-956 would actually result in & saving
of that or eny other smount to the Sovermment, as diztinguished from a
saving o the Departaent of the Army, we heve been advised by Army
officials that consideration wes given to the question whether soms or
all of the $1,152,000 might be reccverable as income tax or excessive
profits under the Renegetiation Act of 1951, Rowever, we were alwo
adviced that becsuse no delfveries or peyments had been made wader con-
tract ORD-956 during 1959, end it ume impossible for the Department of
the Army to ascertain FMC's tax or renegotiation pesition for 1960, it
wae decided that the possibility ¢f the Goversment recevering all or
part of the $1,;152,000 through such channels-would not preclude using
the full amount as a savings factor in evaluating TNG's proposal. Addi-
tienslly, ve ware advised that the Gffice of the Judge Advocats Genaral
bad found o legal chjection to the use of zuch svsluation factor. In
view thereof, it wus decided that it would be in the beat interest of
the Govermment to uze the resultant saving as sn evaluation factor and
to socept PMC's offer. : -

Whather any portion of the §1,152,000 represented proflt recover-
sble by the Oorermment as income tax or excess profits would appear to
be umanswarable at this time, It 4s thevefore our opinion that the
tectimony by Army perzomnsl before your Subcamittee to the effect that
the $1,152,000 to bs refunded represeunted profiis wrich eould net be
recovered by the foverment In any other manmer, camnot be supperted by
the present recerd. Additiomally, it should be noted that the accept-
ance of a reduction in the existing contract price and the failure to
effect a reduction in the proposed profit and upward escalation under
RF? Bo. 60-37 would appear to place the coapany in a position o effer
e similar refund on the contract swarded under RFP Ko. 50-37 to mpply
against ite proposed price on any future Government comtract on which
the company msy bid. This procedurse appears 14 give a definite and
completaly unjustified competitive advantage to the helder of a Govern-
nent contract without assurance of a cerresponding benefit to the Jov-
.mem- :

While the authority to meke contracts by regotdation rather than
by competitive bldding carriec with it a broad diseretlienaxy authority
to determine what award and wha% terss will best serve the intersst of
the Govermment, and the negotiating officials are not bound to meke
swards en the ba.is of price alone, it ceems apparent that in this
instance the final decision w award {0 FMC turned upon the acceptance
of that company's offer of the price reduction under the prior contract.
We do not find that ihe record in this case clearly justifies the con-
alusion that the award te FMC was in the Dest Interest of the Sovermment
pricevise, and we seriously queztion the prooriety, as s gensral practice,
of considering the offer of such & pocsible collatersl benefit to the
Ooverment as a coentrolling factor in the award of a contract where the
finel choice of the contractor becoamec a matter of price alene.
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. Iu s formally acvertised procurenent we believe that it would de
improper to consider rsuch an offer in a2 bid, since to do so would intro-
duce an evainating factor which would make it difficult, if not impossible,
4o evaluste all bids on sicommon and uniform besiz. The possible effects
of a price change under scms prier contract upon tex liadility, or price
redoterminations, or remegotiation of profits, would, we believe, tre-
clude evaluation of the reducticn at its face value; 3t the came time
we foel that any attempt to evaluate these effscts, even if it wers
posgible to do se, would imtroduce into the competitive blading pro-
cadure extranevus facter: which preperly should have no plsce therein.

In a megotiated prochrement the same considerations should apply,
s0 far as price evaluation i» invelved, although perhaps less strongly.
We do not mgan to imply that such am offer should not be considered in
negotiation; but we feel that its acceptance as a basls for award of a
contract should be justified by a delinite determination that cuch sction
wag in the overall best interest of the Govermment and nol merely on the
bazis of 8 prims facie o1 ostensidle prics differential,

As indiceted sbove, the fact that the coatrect vas negotiated and
svarded under 10 U.S.C. 230L(a){16) precludes this Office from quesiion-
ing the legality of the award er the axpanditure of publie funds under
the contrast awarded. Hewever, we have today called ths attention of
the Secretary of Dofense and the Secretary of the Army to the fact thst
we consider this aspeet of -the evaluation procedure izproper and have
suggested that considersticn be given to the irsuysnce of sueh directives
as may be nececsary to specifically prohibit itz future use.

The tranecript of hearings aad other enclosures recoived with your
letter of July 8 are retursad, o : ' )

'sincerely yws .

JOSEPH CAMPBELL

Gomptrollaf Genc_éal
of the United States

Enclosures






