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COMPTRCLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

e, EIROT T. Pruyor

dO ¥r, Edward Xatge

issistant Gemeral Counssl .
.quternational Associarion of Machinists
| % gnd AerOSpaca Workers -

1300 Connscticut Avenue, N.W.

3 g“hmm, D-CQ 20036

¢ 'pear Mr. Druyor:

et

*  meference is made to letters dated Jume 28 and July 24, 1973,
seubmitted ©n your behalf by Mr. Bdward Katsze, Assistant Generil Counsel,
f‘gmwti""l Association of Machinists and Aevospace Workers (IAM), in
%

el

ivhich he requests reconsiderstion of the sattlement issned by our °

{ ffransportation and Claims Division on March 13, 1973, sbdeh disallowed
i our claim for overtimé compensation during the period®bcember 13,
11 51963, ‘through Dggenber 13, 1971, as an ewployee of the Department. of
: %‘ﬁm Aray, Aberdeen Proving Ground, Aberdeen, Maryland,

The reeord discloses that during the period coversd by your claim
4 were employed as a pilot and subsequently sg g patrol boat captain
jigaged in patrolling danger aress of the Proving Ground's Chesapeske
by firing range snd in transporting personnel and equipment to and
rom cbaervation or test sites. The boat operates vith a two-mén crew.
or duty dey started at 7:45 a.n. and ended at 4:15 p,m,, & period of
1/2 nours, but bacsuse a 30-mimute lunch pericd was included in your
uty day you were uot normally paid any overtime for service performed
uring those hours. Prior to June. 10, 1970, the lunch period was wot
heduled at any spectfic time but was left to the crew's diacretiom.
factive June 10, 1970, specific lunch breaks were scheduled from

145 a.m. to 12:15 p.m. for eme member and 12:15 p.m. to 12:45 p.m.
or the second wmember, _ :

Your claim s for overtime compensation for the 30-minute lunch
§; Period each day served st sea based upon (1) the fact that you were
; S;’:'Iﬂimd to Temain on the boat during lunch periods which prevented
B m: from going and coming at will amd (2) the fact that you were
‘tedect to interruption for duty reasons at any time during such

- Wach periods wnd dfd at times perform certain duties during such
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The statutory suthority for payment of evgrtime compensation to
fﬁ‘ boerd employeas as coutained in 5 U.S5.Cy 5544, in foree during the
F"”A in question is, in pertinent part, ss follovs:

- "¢a) An employee whosa basic rate of pay is
% “fixzed and adjusted froa time to time in aecordance

" with prevailing rates by a wage board or similar
sdainistrative authority serving the sams purposs

is entitled to overtime pay for ovartime work in
sxcass of 8 hours a day or 40 hours & week. However,
sn euployee subject to this subsection vho regularly
. 18 vequired to remain at or within the confimes of

. his post of duty in exeess of 8 hours & day in a

i standby or on—call status -is entitled to overtime
pay only for heurs of duty, exclusive of eating

and cloqm§_tin. in excess of 40°& wesk, * * #"

% With respett to your contention that you wére required to resmain

om the boat during lunch periods and subjeet to interruption for duty
dxring such periods, the rule is well settled that the mere faet that

| a employes is required to est lunch on the employer's premises and to
in a duty status and subject to call during such period does not
tomatically make such period overtime, The sctual performance of
tantial duties during such period is a prerequisite to recovery.

ng vV United States, 181 €. Cls, 968, 980 (1967). See also

stt vy United States, 194 C. Cls. 889 (1971)(which concerned boat
tains working in circumstances simflar to those here inmvolved);
tdvers v)/United States, 186 C. Cls. 350 (1968); Bantom vi United States,
BISS C. Cle. 312 (1964), cert. denied 379 U,8. 890; Armatromg vi~

ted States, 144 C. Cls. 659 (1959), cert dented 361 U.S. 825. The
t in Armstrong, supra, at page 664, stated, in substance, th/a‘c"it ,
d not believe that Congress intended to ecompensate an employee merely
he vas required to sleep and eat on the espleyer's premises
Sstead of at home evan if he was subject to call during his sleeping
R aating time, Therefore as to the aforestated contention, there
"Spears to be no basis for allowance of your claim,

k> Your second contention presents more difficulty as there appesrs
“ be gome conflict in the record. Here, it is your contention that
6"158 the lunch periods under consideration you did in fact perform
rtadn duties such as maintsining watch for unsuthorized surface craft,
Fitsuing intruding private vessels, monitoring the radio, and observing
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genther condftions. In a letter dated June 28, 1973, your representative
gtﬂt'd thaet he hes seven affidsvite which state, in effect, that you and
other exployees similarly situated contimued to mopitor the ares from .
11545 d.ms tO 12:45 p.m. &nd that during the monitoring the boat required
govement which required the attention of both employees assigned to the
post. On the other hand, a raport concerning your original grievance
Pnpltsd by the Director, Materiel Testing Directorate, Aberdeen Proving
ground, dated May 19; 1370, states that it has been the practice in the
pst that ome member of the crew would stand watch during the lull from
11145 a.m. to 12:43 p.m. while the other member relaxed and ate his lunch
{n the cabin of the launch, and that they would change at the middle of

" the firing lull or a8 otherwise mutuslly agreed. Thia practice wus
followed axcept when a private boat attempted to penetrate the patrol
poat screem, thaen both members would go into action. It was cencluded
that but for that "exception” the luneh period in question is no dif- -
ferent than that sllowed an individual working st the lower end of the

“{ range or any other place where the characterigtics of the job require

;] the worker to carry his lunch with him, :

LD [ T T e

'f  There would appear to be po quastion that the pursuit of an intruder
;4 1s a substantial enough duty =0 as to warrant overtime compensation. The
+{. Department of the Army concurs and takes the position that overtime will "
*{- be paid for each such instance properly reported. This pogition is in

-} consonance with the Court of Claims decisions cited above, '

In order to go beyond this pesition, however, and establish your
entitlement to overtime compensetion for lunch periode on each day
ssrved at ses, there must be a showing that such intrusions occurred
vith a ressonably high degree of regularity and were in fact mors than
an infrequent event. The only evidence available in the record is
contained in a document entitled "FACTS AND CIRCUMSTANCES CONCERNING
IHR CLAIM OF EIMER T. DRUYOR~-~FINCS~AA-143," apparently prepared by
.. persommel at the Aberdeem Proving Ground in 1972 in response to the
'8 Tequest of this Office for a report on the case. This document states,
(3. 1n pertinent part, that during the lull in firing menagement did not
© Yequire both members of the crew, at the same time, to maintain constant
surveillance and attention to duty and that after Jupe 1970, ouly four
Overtime requests for working during the specified lunch period were
submitted by the boat crews (an average of seven boat crews worked sach
day). It was concluded that the boat crew had smple time to eat lunch
and be free from duty during the lunch period. In the absence of
evidence showing a reasonsbly frequent recurrence of intrusions requiring
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T andin viwof the Army's irillingnass to pay overtime for each
sported instance, we find nc basig for allowsace of your claim as to
ihil facat of your duties.

As to uintainins watch for' muthoriied surface craft, monitoring

| §ii), radio and observing veather conditions, these duties sppear to in-
1" oive visual surveillsnce rather than physical activity. The document

geviously referred to, FINCS—AA-143, indicstes that, in the absence

of s intrusion or other emergency, one crew menber eould maintein
saquate surveillance during the firing 1lull while the second membexr

te lumeh. “Howaver, even assuming that you ware required to maintain
wos degree of surveillance during your lunch period, the decisions of

o Court of Claims previously cited clearly establish that employces

¢ not entitled to a lunch period entirely free of duty responaibility,
st to 8 lunch period free eof subgtantial dsty. While wa do not suggest

the distinetion betvean visual surveillsnce and physical setivity
Fihould be the universal tespfor.compensability, it is omr view that
¥the record before us does..ga 't ‘the-conelusion that the visual

NG

ou-performed, even though it may have
80 substantial as to warrant .the payment

sions of the Court of Claims in Farley v
776 (1955), and Englend vv/United States,

We are avare of the des
United Stares, 131 C. Cls.

£1)3 C. Cls. 768 (1936) 1n ch overtims compensation was awerded. In

B these cases, plaintiffs vere correctionsl officers at a Federal reformatory
=l vere raquired to remain| there several nights a week, The Court held
Lathat they were entitled to ovartine compensation for the time authorized

e substantial lsbor was performed during

fthat time, Howsver, the present rscord fails to demopstrate that you

rformed substantial dut Zg\&iﬁng the lunch periods under consideration.

We are unaware of the menmd circmta{xcee surrounding your

iployment. for the Dapartment of the Army at Erie Proving Cround with

ference to which you state you performed the same work as you now

hrform at Aberdeen and receivil compenpsation for 30 minutes of overtime
Wrk., We therefore are unable to comment thereon.

‘The evidence 38 submitted by your representative and reported by

thy administrative agency d not show that you were directed to

Perform and dfd in fact perform gubatantisl duties during the whole of

i the 11148 g.m. to 12143 p.m, lull perfods during which you wera au-
thorized to take a 30-minut

lunch break., Therefore, in view of all
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evidence presented, there is no authority for the payment of overtime
'g”ﬂdﬂs the lunch periods under consideration., Accordingly, we must
3‘;:“1, our :ettlmt of March 13, 1973, disellowing your claim,

2 . ' Sinearely yours,

' iperit»” comptroller Geversl
of the United States
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