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DECISION .| &

MATTER OF: National Mediation Board

DIGEST:

Debarment of bidders which pled guilty

to anti-trust violations involving the

submission of bids is within the discretion
- of procuring agency and not for initial

decision by GAO.

[ép authorized certifving officer of the National
Mediation Board (lNMB) regquests an advance decision as
to whether certain firms which recently pled guilty
to criminal violations of federal anti-trust statutes
should be’debarrgﬁ]

[Ei} firms, including Alderson Reporting Company, Inc.
(ARC)&nd Acme Reporting Company, Inc. (Lcme), submitted
bids in response to an invitation for bids issued by
NMB_for stenographic reporting services for fiscal year
19&I23 ARC 1is the apparent low bidder for this require-
ment. #With the exception of Acme, all firms which
submitted bids pled guilty to violations of federal
anti-trust statutes. Essentially, these violations
involved conspiracies to submit noncompetitive bids
for the prevision of reporting servicess to the Govern-
ment. -CAcme, pointing out tThat Federal Procurement Regu-
lations (FPR}) § 1-1,604(a)(3) authorizes executive
agencies to depar & firm for conviction under the federal
anti-trust statutes. awvlsing out of the. submission of
blds, requested that WHB debar all other bicders.

[Eithough our Office has exclusive authority to debar
firms for wviolations of the Davis-Bacon fict, 40 U.S.C.
§ Z76a~-32{(a) (1876), see Ryel W. Sodily and B&il Contractors,
-196703, May 6, 1980, 80-1 CPD 328, debarment under the
fe& >ral anti-trust statutes 1s not for ocur initial consid-
eration. Rather, the decision to debar for anti-trust
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convigtions 1is within the discretion of the procuring
agency. | Moreover, the existence of the anti-trust con-
victions does not necessarily require that the firms

be debarred. FPR § 1.1-604(b)(2). We cannot, therefore,
determine for NMB whethér the firms in question should

be debarred. Ve do note, however,, the serious consequences
of debarment and emphasize that 1fthB does initiate ‘
debarment proceedings it must comply with the procedural
requirements delineated in FPR § 1-1. 604 1.
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[Elnce MMB apparently is concerned only with this
particular procurement as opposed to future requirements,
it may be more appropriate for MNMB to consider the convic-
tions in assessing the responsibility of the low bidder,
rather than doing so within the context of the more dras-
tic action of debarment. The FPR requires that, to be
considered responsible, a firm must have a satisfactory
record of integrity and . business. ethics. FPR -§ l 1.1203-1¢
An agency may. properly’ consider anti- Lrust” convictions' in

dl.

making determinations with respect to 1ntgg11tj Colonial
Baking Conpany, B=-185305, July 20, 1976, 76-27CPD. 59. L,he

cannot, however, [determine for NMB whether ARC, or any of
the other bidders, is CGbyOﬂSlble, since the gquestion of
whether a bidder's. lLack ofi integrity is sufticient to war-
rant a finding® of nonresponsiiility iIn a particular pro-
curement is a matter prinarily for deterwlination by the
procuring agengcys 51 Comp. Gen. 703 (1972); Kahn's Bakery,
Inc., B-185025, August 2, 1976, 76-2 CPD 106. Or course,
when a small business is involved, a nonresponsibility
determination must be referred to the Small Business
Administration which has coaclusive authority to certify
that a small business is responsible for a particular
procurement. 15 U.S.C. 637 (Supp. I 1977).

Finally, for UMB's guidance on this matter, we point
out that our Offiicer recently disulssed in part and denied
in part a protest agalinst the award by the United States
Tax Court of a reporting contract to ARC. See HMational
Reporting Company, B-199487, zugyust 22, 1980, 80-2 CPD 1l42.

For The Comptroller Geéeral
of the United States






