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DIGEST: 1. Sioux benefits are farm equipment and stock
(or cash equivalent) granted by law to Sioux
Indians who are heads of-families. Interior
Department proposes sex-neutral standard for
determining head of family status. GAO
agrees that change is constitutionally re-
quired. Therefore, following decisions,
insofar as they hold that Sioux woman
married to non-Sioux man is conclusively
presumed to be head of family and that Sioux
woman married to Sioux man cannot be head of
family, are overruled: A-19504, February 1,
1929; A-98691, October 28, 1933; 11 Comp.
Gen. 469 (1932).

2. Eligible recipient of Sioux benefits - farm
equipment and stock (or cash equivalent)
granted by law to Sioux Indians - is en-
titled to only one allowance of benefits.
Interior proposes sex-neutral standard of
eligibility. GAO agrees with Interior that
rule in A-19504, February 1, 1929 -, that a
formerly married Sioux woman's entitlement
to benefits in her own right was exhausted
when her then-husband received benefits as
head of-family - is impermissibly discrim-
inatory on basis of sex and overrules that
portion of A-19504.

3. Four statutes - 1889, 1896, 1928, and
1934 - govern award of Sioux benefits, farm
equipment and stock (or cash equivalent)
granted by law to eligible Sioux Indians.
Under 1928 and 1934 statutes, applications
must be approved during anpli.cant's life-
time, or right lapses. Two GAO decisions
(9 Comp. Gen. 371. (1930) and A-61511,.
July 15, 1935) held that limitation did
not apply to benefits under 1889 law.
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Interior interprets 1928 and 1934 laws as
making limitation applicable to all Sioux
benefits. Language is ambiguous so GAO
defers to administering agency's pre-
ferred interpretation and overrules cited
decisions.

4. Where application for Sioux benefits - farm
equipment and stock (or cash equivalent)
granted to Sioux Indians - was disapproved
on grounds now recognized as improper (for
example, sex discrimination), and Indian now
reapplies, Interior Department proposes to
determine eligibility based on applicant's
status at time of original application.
Department suggests that two GAO decisions
(A-19504, February 1, 1929, and 11 Comp.
Gen. 469 (1932)) prevent implementation of
proposal. Decisions, which require that
eligibility be determined not as of date
of application but as of date of approval,
are overruled to extent they conflict with
proposed exception.

C(The Department of the Interior (Department) wishes
to revise the policies and regulations of its Bureau of
Indian Affairs which govern the payment of certain bene-
fits to Sioux Indians. The impetus for this proposed
revision was a suit against the Department challenging
the constitutionality of the present regulations. Be-
cause these regulations are based on a number of
Comptroller General decisions, the Department asks us
to modify or withdraw those decisions which are incon-
sistent with the proposed regulations. Inconsistencies
arise in four areas: head of family status; double bene-
fits prohibition; vesting of rights; and timing of
eligibility determinations.<

Background

K2Sioux benefits" are articles of farming equipment
and stock or, more commonly today, the commuted cash
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value of such articles, payable to certain Sioux Indian 3
under the provisions of four Federal statutes: the 1889
Sioux Allotment Act (Act of Mtarch 2, 1889, ch. 405,
§ 17, 25 Stat. 888); an 1896 amendment to that act (Act
of June 10, 1896, ch. 398, 29 Stat. 321, 3-34); a 1928.
statute which continued those benefits (Act of May 21,
1928, ch. 662, 45 Stat. 684); and section 14 of the
Indian Reorganization Act (Act of June-18, 1934,
ch. 576, § 14, 48 Stat. 987, 25 U.S.C. §,474). fUnder
each of these statutes, only Sioux Indians who are
single persons over the age of 18 or heads of a family
are eligible. In addition, the applicant must have
received an allotment of land to be eligible for bene-
fits under the 1889 or 1928 statutes.5 The 1934 law
continued eligibility for certain benefits for "un-
allotted" Indians - that is, those who had not received
land allotments although otherwise eligible - on the
Pine Ridge, Rosebud, and Cheyenne River Reservations,
with provision for a gradual phase-out of such benefits-'

Head of Family Status

Neither the 1889 Act nor any of the subsequent
acts relating to Sioux benefits defines the term "head
of a family." Under the current regulations, an adult
Sioux woman married to a man who is not a Sioux Indian
is conclusively considered to be head of a family, but
a Sioux woman married to a Sioux man is held not to be
the head of a family and is therefore ineligible for
Sioux benefits.

LIhe Department has concluded that these regulations
are unconstitutional in that they discriminate against
women on the basis of sex. It proposes to revise the
regulations to provide a sex-neutral standard for. deter-
mining who is the head of a family.;

'The proposed regulations provide, as a general rule,
that a married person shall be deemed a head of a family
if so designated by both parties to the marriage. Where
the applicant and his or her spouse cannot agree or are
not living together as a family, and in cases where the
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applicant's spouse has previously received Sioux bene-
fits as the head of a family, an economic contribution
test is used to determine head of family status. Under
the standard, either the husband or the wife could
qualify as a head of the family._

We concur in the Department's determination that
these proposed changes in the regulations are necessary
to meet constitutional requirements. Therefore, the
following decisions on which the current regulations are
based are overruled insofar as they hold that a Sioux
woman married to a non-Sioux is conclusively considered
to be the head of a family and that a Sioux woman married
to a Sioux man cannot be the head of a family-3 A-19504,
February 1, 1929; 11 Comp. Gen. 469 (1932); A-98691,
October 28, 1938. (Other decisions cited by Interior
as forming the basis for current regulations (2 Comp.
Gen. 13 (1922) and A-96643, August 9, 1938) are in our
view not inconsistent with the proposed regulations and
need not be overruled.)

(Double Benefits Prohibition-

The 1928 act which continued the allowance of
Sioux benefits contained the following prohibition:

"No person shall receive more than one
allowance of the benefits, and application
must be made and approved during the life-
time of the allottee or the right shall
lapse." Act of May 21, 1928, ch. 662,
45 Stat. 684.

In a 1929 decisionwe held that this prohibition pre-
cluded payment of S~ioux benefits to a Sioux woman if
her husband had previously received an allowance as
head of the family, even if the woman (though once
married) was unmarried, single, divorced, or widowed
at the time of her application. Under this reasoning,
the right of a Sioux woman was deemed merged with that
of her husband by virtue of her marital status and her
entitlement to Sioux benefits was deemed exhausted by
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the allowance of benefits to her husband. A-19504,
February 1, 1929. -The Department of the Interior be-
lieves that this rule impermissibly discriminates
against womennon the basis of sex and is not required
by the governing statutes, which speak in terms of an
allowance of benefits to each individual who qualifies
either as a head of a family or single adult, and not
in terms of an allowance per family.

OWe concur in the Department's determination that
the above rule is impermissibly discriminatory. There-
fore, our decision A-19504, February 1, 1929, is over-
ruled insofar as it holds that a formerly married Sioux
woman's entitlement to Sioux benefits in her own right
was exhausted when her then-husband received Sioux
benefits as head of the family.

Vesting of Rights

Both the 1928 Act continuing the allowance of Sioux
benefits and the Indian Reorganization Act of 1934 pro-
vided that "application (for Sioux benefits] must be
made and approved during the lifetime of the allottee or
the right shall lapse." Act of May 21, 1928, ch. 662,
45 Stat. 684; Act of June 18, 1934, § 14, 48 Stat. 987;
25 U.S.C. § 474. The 1889 Sioux Allotment Act did not
contain such a provision, and the Comptroller of the
Treasury in 1915Cheld that eligible allottees under the
1889 act had a vested right to Sioux benefits which
would descend to their heirs if the decedent remained
eligible for such benefits at his/her death and had not
received the allowance. 21 Comp. Dec. 806.

,The Department's proposed regulations would require
that all applications for benefits be made and approved
during the lifetime of the applicant, regardless of the
statute under which benefits are sought., This proposed
regulation conflicts with several Comptroller General
decisions (9 Comp. Gen. 371 (1930) and A-61511, July 15,
1935) interpreting the 1928 and 1934 statutes relating
to Sioux benefits, and therefore the Department requests
that we withdraw or modify those decisions. The deci-
sions held that the restriction in the 1928 and 1934
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acts against paying benefits to an allottee's heirs if
the allottee's application had not been approved during
his lifetime did not apply to benefits under the 1889
act.

The 1928 act directs the Secretary "to continue the
allowance of the articles enumerated in" the 1889 Act to
all Sioux Indians who have taken or may take allotments
under the 1908 act (and who are heads of families or
single persons over 18). It goes on to say, as quoted
above in part, that "No person shall receive more than
one allowance of the benefits, and application must be
made and approved during the lifetime of the allottee
or the right shall lapse." Similar language appears in
the 1934 act. We concluded that this limitation was in-
tended to apply "only to the benefits and persons dealt
with" in the 1928 and 1934 acts (9 Comp. Gen. 373;
A-61511).

While the cited decisions are not inconsistent with
the statutory language, we recognize that the references
in the 1928 and 1934 acts to "allowance of the benefits"
are ambiguous and could be read, as Interior has consis-
tently maintained, as referring to "all beneficiaries -

irrespective of the act under which they were allotted" :
(9 Comp. Gen. 271). Under the circumstances, we will
defer to the administering agency's preferred interpre-
tation. Accordingly, we overrule our decisions inter-
preting the 1928 and 1934 acts concerning vesting of
Sioux benefits, 9 Comp. Gen. 371 and A-61511, July 15,
1935. (The same decisions, as the Department points out,
stood for the proposition that the prohibition in the
1928 and 1934 acts against double benefits does not apply
to the 1889 act.)

Ti.mi.ng of Eligibilitv Determinations

',The Bureau's present policy, whi.ch is continued in
the proposed regulations, is that eligibility for Sioux
benefits is determined as of the date of application, so
that if an applicant was "eligible" for benefits at some
prior time, but not at the time of application, he or
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she is not entitled to the benefits.- However, the draft
regulations make an exception to thfs rule for living
persons who previously applied for Sioux benefits and
whose applications were disapproved under prior regula-
tions.) WNhere a prior application was disapproved on
grounds which would no longer warrant disapproval under
the revised regulations, the applicant could reapply
and have his eligibility determined on the basis of his
status at the time of the original application, rather
than on the basis of his status at the time of reappli-
cation. This exception would not extend so far as to
allow benefits to be retroactively paid on behalf of
deceased Indians whose applications were improperly
denied.

The Department states that its general rule of
determining eligibility as of the application date is
based on our decisions A-19504, February 1, 1929, and
11 Comp. Gen. 469 (1932). Because it is concerned that
the exception made by the proposed regulation may con-
flict with these decisions, the Department asks that
we withdraw or modify them as necessary.

We agree that the cited decisions enunciate the
principle that an allotted married woman is not en-
titled to benefits merely because she would have been
eligible for benefits as a single person if she had
applied before her marriage.- The proposed regulation
exception would not change this principle. 'However, we
do not agree that our decisions require eligibility to
be determined as of the date of application for bene-
fits. Rather, as the following quotation demonstrates,
our 1929 decision held that an applicant may not
receive benefits unless she possesses the remuired
status at the time her application is approved:

"The fact that a single Sioux woman
over 18 years of age has an approved allot-
ment and may have applied for the benefits
does not operate to give her a vested right
to receive such benefits. The allowance of
benefits is contingent upon the existence
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of certain conditions which may vary or
change from time to time. Taking into con-
sideration the nature of such benefits, which
are substantially gratuities, no vested right
is acquired until the application for benefits
has been approved for payment, such approval
under the act of 1928 being tantamount to a
payment of same. 21 Comp. Dec. 806. Thus
while a Sioux Indian woman may have been en-
titled to the benefits provided by law as a
single person over 18 years of age, her
status as such is changed by her marriage
prior to the approval of her application
and her right to such benefits lapses, un-
less she may be recognized under the law as
a head of a family." A-19504, February 1,
1929.

Since an applicant's status as a single person or
the head of a family may change between the filing of
the application and the actual grant of benefits, ad-
ministrative convenience dictates that an applicant's
status at some point in time be final for the purpose
of determining eligibility. The statutory scheme gov-
erning Sioux benefits does not prescribe this time.
Therefore, we believe it is appropriate to leave the
matter to the discretion of the agency charged with
administering the provision of benefits. The Depart-
ment's proposed rule is designed to prevent an inequity,
the denial of benefits based on regulations then in
effect but now recognized to have been improper, and
is within the scope of its discretion. Accordingly,
our decisions A-19504, February 1, 1929, and 11 Comp.
Gen. 469 (1932), are hereby overruled to the extent
that they conflict with the Bureau's proposed rule gov-
erning the redetermination of eligibility for Sioux
benefits for those whose applications were denied in
the past under regulations now determined to have been
improper.

Finally, the Department asks our assistance in
locating and analyzing three decisions which are
referred to in the manual of the Bureau of Indian
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Affairs: C.D., May 29, 1908; Comptroller General Deci.-
sion A-19504, August 13, 1927; Comptroller General
Decision A-61511, July 15, 1935.

We enclose copies of the two Comptroller General
decisions referred to. Our decision A-19504, August 13,
1927, questioned the authority for the payment of Sioux
benefits prior to enactment of the 1928 act continuing
these benefits. This decision does not appear to be
inconsistent with the Department's proposed new regula-
tions. Our decision A-61511, July 15, 1935, is discussed
above under "Vesting of Rights." We have been unable to
locate a May 29, 1908, decision dealing with Sioux bene-
fits. In any case, any decisions of this office are
hereby overruled to the extent they are inconsistent
with this decision.!

For the Comptroller General

of the United States
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