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MATTER OF: pederal Emergency Management Agency-—Authority

_ to Issue Regulations
DIGEST: [Federal Emergency Management Agency (FEMA) laeks
authority te-establish-by-regulation.a-procedure
altlowing—+t to forgive claims against the Govern-
ment or accept Government liability/feven where
such actions are fair and equitable to persons
who have relied upon unauthorized acts or errors
of FEMA employees and agents. A clear statutory
basis, not here present, is reguired for agents
of the Government to dispose of a Government
financial interest by forgiving or accepting a
financial claim.

i:?he General Counsel of the Federal Energency Management Agency;}
(FEMA) hasé&Sked whether the Director of that agency has authority to
issue a regulation similar to that issued by the Federal Crop Insur-
ance Corporatioé:ythe Corporation) at 7 C.F.R. § 401.107 (1980)[§nd
whether such a fegulation would conflict with the Claims Collection
Act of 1966, or GAO authorityZBAAs more fully explained below we do
not believe the Director of FEMA has such authority.

The Corporation's regulation provides as follows:

"Notwithstanding any other provision of the
insurance contract, whenever (a) an insured
person under any contract of crop insurance
entered into under these regulations, or any
other regulations in this chapter issued pur-
suant to the Federal Crop Insurance Act, as
amended, as a result of a misrepresentation
or other erroneous action or advice by an
agent or employee of the Corporation, (1) is
indebted to the Corporation for additional
premiums, or (2) has suffered a loss to a
crop which 1s not insured or for which the
insured person 1is not entitled to an indem—
nity because of failure to comply with the -
terms of the insurance contract, but which
the insured person believed to be insured,
or believed the terms of the insurance con-
tract to have been complied with or waived,
~and (b) the Board of Directors of the
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Corporation, or the Manager in cases involving .
not more than $20,000, finds (1) that an agen;+?
or employee of the Corporation did in fact

make such misrepresentation or take other
erronecus action or given erroneous advice,

(2) that said insured person relied there-

on in good faith, and (3) that to require

the payment of the additional premiums or

to deny such insureds's entitlement to the
indemnity would not be fair and equitable,

such insured person shall be granted relief

the same as if otherwise entitled thereto."

.o T C.F.R. § 401.107 (1980).
Tha
This regulation provides a means for the Corporation to grant

relief to persons who might otherwise owe the Government money or be
denied benefits because of reliance in good faith on a misrepresenta~
tion or error by an agent or employee of the Corporation. In order

to grant the relief, the Corporation must determine among other things,
that to deny relief would not be fair or equitable.) In effect, the
regulation adopts a method for the Corporation to provide relief in
certain situations that it regularly confronts where it could not be
required to provide relief under the rule against estoppel of the
Government. This rule states that the Government is not bound by the
unauthorized acts of its agents.

f}n adopting this regulation, the Corporation relies upon powers
and authorities given it by Congress.\ Among these authorities were
the following:

"The Corporation--

* * * * *

"(d) subject to the provisons of section 1508
(c) of this title, may sue and be sued in its
corporate name * * *.

"(e) may adoot, amend, and repeal bylaws, rules,
and regulations governing the manner in which
its business may be conducted and the powers
granted to it by law may be exercised and en-
Jjoyed;

* * * * *

"{1i) shall determine the character and necessi-
ty for its expenditures under this chapter and
the manner in which they shall be incurred,
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allowed, and paid, without regard to the provi-
sions of any other laws governing the expenditure
of public funds and such determinations shall be
final and conclusive upon all other officers of
the Government; and

"(j) shall have such powers as may be neces- o
sary or appropriate for the exercise of the
powers herein specifically conferred upon the
Corporation and all such incidental powers as
are customary in corporations generally * * *. "
7 U.S.C. § 1506 (1976).

(The Federal Crop Insurance Act of 1980, Pub. L. No. 96-365, 94 Stat.
1312, September 26, 1980, passed after issuance of the regulation, amended
this section but not in any way which would narrow the Corporation's
authority.)

K:These provisions, together with its status as a wholly-owned
Government corporation{(31 U.S.C. § 846 (1976)),(§lace the Corporation
outside many of the rules that apply generally to executive branch
agenciestz)vﬁthout deciding whether the Corporation's powers permit the
establishment of such a rule, it is enough to answer the General Counsel's
question to note that]FEMA must look to its own authorities if it is to
issue regulations similar to those issued by the Corporatioﬁ?}

FEMA's authority consists of the statutory authorities assigned
to it when it was created by Reorganization Plan No 3. of 1978, 43 Fed.
Reg. 41943, and other generally applicable provisions of law. | FEMA
is treated as a wholly-owned Government corporation for purposes of
the Federal flood insurance progr%§i342 U.S.C. § 4124 (1976). Also,
authorities given FEMA under the fI0od insurance program bear on FEMA's
authority to issue requlations similar to those issued by the corpora-
tion. {jf,'as is the case according to FEMA, the flood insurance program
is run by the Government with the assistance of the insurance industry,
rather than by the insurance industry with Federal financial assistance,
FEMA can adjust and pay claims for proved and approved losses covered
by authorized Federal insurance.\42 U.S.C. § 4072 (1976). EFEMA can also
make final settlement of any cl@ims or demands arising from financial
transactions authorized for the implementation of the flood insurance
program.442 U.S.C. § 4083 (1976). Finally, 42 U.S.C. § 4125 (1976)
provideS:

"Notwithstanding the provisions of any other law—
(1) any financial transaction authorized to

be carried out under this chapter, and
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"(2) any payment authorized to be made or.¥o
be received in connection with any such financial
transaction,

"shall be final and conclusive upon all officers of

the Government."
E&one of these provisions however, provides a basis for a regulation
similar to that issued by the Corporation.y These provisions allow FEMA
to fix its liability and pay claims, but within program authority. These
provisions do not authorize FEMA to pay what it is not duly obligated to
pay nor to forgive claims in its favor. { We are unaware of any basis upon
which to conclude from these authorities that FEMA is exempt from the .
Claims Collection Act of 1966 (31 U.S.C. § 951 (1976)), the joint stand-
ards that implement that act (4 C.F.R. Parts 101-105), or the rule that
the Government is not bound by the unauthorized acts of its agents and
the corollary rule that there must be specific authority for Government
agents and employees to relinquish any financial interest of the United
States (51 Comp. Gen. 162, 165 (1971) and cases cited therein).

The regulation issued by the Corporation, which FEMA asks if it may
emulate, provides for a situation in which an agent of the United States
has acted in an unauthorized manner, and, as a result, an insured person
is indebted to the Corporation for additional premiums or has suffered a
loss which turns out not to be cover ed by insurance. Cﬁhe regulatlon
expresses the Corporation's authorlty,ln these circumstances in effect(zo
ratify its agent's unauthorized actions by forgiving payment of the premlum:
or paying for the loss as if it had been covered. 1In doing so, the Corpo-
ration relinguishes a financial interest of the Government, consisting of the
right to collect the premiums or to deny payment for the loss, an action for
which, as discussed above, there must be some authority, which we do not
find in FEMA's legislative charterﬁ:s

The Corporation's regulation in question provides a historical footnote
to perhaps the leading case stating the rule that a Government agency gener-—
ally is not bound by the unauthorized acts of its agents, Federal Crop
Insurance Corv. v. Merrill (332 U.S. 380 (1947)), in which the plaintiff was
denied recovery because he was charged with knowledge of Corporation regula-
tions which made his crop uninsurable, even though he had reasonably relied
on erroneous representations by the Corporation's agent that it was insurable
and would have prevailed had the Corporation not been a Government agency.
Since Merrill, the courts and this Office have recognized situations where
the Government will not be permitted to deny the existence of a legal obliga-
tion (e.g. United States v. Georgia-~Pacific Co., 421 F. 2d 92 (9th Cir. 1970);
53 Comp. Gen. 503 (1974)), but only in very narrow situations. Nothing in
these cases applying a theory of equitable estoppel to the Government permits
an agency to make payments or forgo collections without statutory authority.
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As previously explained,f&e can find no clear statutory basis
for FEMA to adopt such a regulation. 1In.the absence of clear statu-
tory authority to forgive a Government claim or authority to accept
Government liability, agencies are without authority to create by
regulation procedures that permit them to exercise such authority.j}
In particular, forgiveness of debts owed the Government would be
clearly contrary to the Claims Collection Act and Joint Standards
issued thereunder which establish specific standards for the compro-
mise of debts owed the Government and the termination of debt collect-
ion efforts. 4 C.F.R. Parts 103-104. Accordingly, as previously
stated,[ihe Director of FEMA does not have the authority to issue
a regulation similar to 7 C.F.R. 401.107.
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Acting Comptroller General
of the United States





