THE COMPTROLLER GENERAL

OF THE UNITED S8TATES
WASHINGTON,

0O.Cc., 20548

. g O 1978
LE: 3186857 oare:  fE

MATTER OF: ' Attorney's fees in ;“L'raffic offense cases
DIGEST:  punds_ appropriated to the Bureau of Alcohol, Tobacco and
’ - Pirearms may not be used to pay attorney's fees of one of
ite inspectors charged with reckless driving. Attorney's
fees and other expenses incurred by the employee in de-
fending himself against traffic offenses committed by him
(as vell as fines, driving points and other penalties
which the court might impose) whilé in the performance
of, but not as part of, his official duties, are personal
to the employee and payment therecf is his pergonal re-~
- sponsibility. See 31 Comp. Gen. 246 (1952). '

; is in response to a request for an advance decision by the
BT{scal’ Officer, Bureau of Alcohol, Tobacco and Firearms (ATF) of the
SR Deoar tuent of the Treasury 2s to whether ATF has the autliority to re-
Y (abgree an employee for legal faes incurred for representation by

i jtivate counsel in Ponce, Puerto Rico. '

_ Cn February 3, 1976, Mr, Luiz A, Irizarry,"kan AIT7 employee, was
Einvolved in an automobile accident while on official business. He

LW driving a Government vehicle for the purpose of investigating an
i ipplication for a permit as a wholesale liquor déaler. Both he and
ou8 other driver were cited for a violation of the local traffis code.
P4 Sppearad before a judge who signed the charges prepared by the
Rlice of f1cer and was told to appear at the District Court of Ponce

90March 11, 1976, for trial. He was advised that he was required
?e tounsel present at the trial.

. i3 As an ATY employee, Mr. Irizarry was governed by P{!BSFEPE 483
B ATF Order 2002.1 (May 21, 1975), which provides ia part:

"As a plem of guilty 1n traffic court may be
Introduced in evidence in a civil action it 18 im-
Perativa that all ATF employees obtain legal counsel
i they are cited for a traffic violation while in
the performance of official business resulting in
:“'lccﬁent, before euntering such a plea in court.

.U * In no case should an ATF euployee plead guilty
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to 8 traffic viclation charze resulting in en
accident without sdvice and counssl of & repre-
sentative of the Chief Counsel’s or Begionmal

Counsal's office.”

- Complying with that order, Mr. Irizarry did-coasult-ATP Rsgionmal
Prounsel who felt 1t would be in the best interest of the Government
or hin to bs represented by Government attorneys.

A5 ATP requestad tha Departmunt of Justics to previde its employee
P ith legal repraseststion. On February 25, 1976, the Acting Chief,
torts Section, of Justice's Civil Division, seat a telegras to the
Uoited States Attorney ia San Juan, Puerto Rico, asking whether his
ffice could provide representation. By talephone the U.S. Attornsy
Sto14 ATY that his hexvy easa load wonld not permit the detail of an
Fattornsy for the purposs of represenmting Mr. Irizarry. Subsequently,
B lattexr of March 23, 1976, the U.8. Attorasy advised ATF's Regionxl
B runsel that his officer'will give lagal assistance ts your agents in
fVerto Rico, cass load permitting it, In all criminal action against
then that 2y arise from their activities and within the scope of
their employment that could” make the Duited States liable in s civil
i ection, :

:Mr. Ir{earry by the Department of Justice, ATF Regiopal Counsel re-
uested permisafon from the Suprexe Court of Puerto Rico to allow a

mMaber of his legal staff to provide the represestation. In reply,

BE ks was gdvised that lsvyers who are not mesbers of the Pusrto Rican

Sh0E T must be able to speak Spanish fluently or be associated with an

¥ Rittorney who speaks Spmisk fluently, o one in the Regionel Counsel's
JRET o{fice vas abls to meet this requirement and as a result, ¥r. Irisarry
peied to retain private counsel. Mr. Irizarry acknevledges that at that

tine he was adviged that it was unlikely that the Govermment would pay

big Atiorney's fes.

The traffic viclation charges against Mr. Irizarry wera disaissed
h: the trisl. HKis attorney has presented him with a bill for $300 snd
Asks thet the Covermment pay it on his behalf,

¥e are not aware of any authority by which ATP may use its appro~

::ltlmu to pay for any fine {mposed by a court on & Governzent exployaa
. & traffic offenss comitted by him while in the performance of, bat

hao t Part of, kis official dutles. Such five (o a forfeiture of
teral) 1s {mposed on the eaployee personslly aad ppyment thersof

R8s personsl responsibility. See 31 Comp. Gem. 246%(1952). Waile




the Department of Justice may authorize and pay for the employment

of & private attorney to defend an employse in 3 eriminal sction if
4f determines that the employee was acting within the scope of his

> eploymest, such suthor{ration was not granted iu the inatant case,
purther, if euch authorfzation had been granted, only Justice Depart-

sent sppropriations, aed oot ATF appropriations, vould be available

for the payment of the attorney's feecs.

Accordingly, it is ocur view that the ATF xzy

¥ }thtiona to pay Mr. Irizarry's attorney's fess.
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