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Constructive service credits to medical
- and dental officers for retired pay com—

putation purposes~
Since 37 U.S5.C. 295 only reduces constructive
service credit for professional education of
medical and dental officers by amount of ser-
vice during period of member's professional
aducation with which merber i3 otherwise
credited and since 10 U.S.C. 1405 restricts
rizht of officers to count inactive service
after May 1958 for retirement multiplier
purposes, these provisions should be inter-
preted to permit such officer who was in the
Reserves during professional training to
recelve the saie acount of constructive ser-
vice toward retirement he would be entitied
to had he not been in the Reserves. Hovever,
any credit he might otherwise have accrued
during the sane period by reason of Reserve
nerbership would not be for use in deter-
mining the nmultiplier for computation of
retired pay.

DIGEST:

This action is in response to a letter dated July 30, 1974,
from the Assistant Secretary of Defense (Comptroller), requesting
an advance decision concerning the interpretation which should be
given to certain provisions of the act of April 30, 1956, ch, 223,
70 Stat. 119, and the act of May 20, 19538, Public Law 85-422,

72 Stat. 122, which relate to the service creditsble to certain
nedical and dental officers for the purpose of computing their
retired pay entitlement.

The Assistant Secretary states in his letter that the act of
‘April 30, 1956, supra, was enacted for the purpose of reversing the
alarning rate of losses arong career medical and dental officers of
the Arued Forces. The Assistant Secretary goes on to say that in
order to achleve tuis, the act provided additional compensation to
such officers through constructive service credits for pay longev-
ity purposes., liowever, it 1s stated that section 3[2] of the act
provides that the constructive service credit nust be reduced by
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the anount of service otherwise creditable to medical and dental
officers wialch covers any part of that professional education or
iuternship.

With reogard to the act of Hay 30, 1958, supra, the Assistant
Secretary states that among other things it amended the law relat-
ing to the cormputation of retired pay, the effect of which was
that sll service, including the constructive servica authorizcd by
the 1956 act for nedical and dental officers and inactive tine for
Reserve meabershlp prior to June 1, 1330, would be used in
deternining che multiplier used in corputing retired pay. However,
it 18 pointcd out that the 1958 act recquired that service in a
Reserve ceoimponent on or after June 1, 1958, could be credited
only to tine extent of porticipation as actual active service,
active duty for tralninz, day for day credit for each drill per-
formed, credit for correspondence coursces completed, and 15 days'
gratulty credit for cacn year as a merber im an active status
Regerve component. :

The Assistant Secretary states that a quzstion has been
raised concerning a possible inequity which 1zay arlse in certain
circuustancas wicen thesge two gtatutes ave read together, vhereby
a member of a Rescrve component receilving his professionai educa-
tion could be penalized in relation to 2 similarly situstad officer
who had not baen In the Peserves during his professional educa-
tion and internsiilp. The following exanple was used to illustrate
the potential inequity:

® % % Soth [officers A and B] attended dantal
school from 1 Juve 19338 to 21 May 1962. They both
vere corsissioned in the dontal corps and entered
on active duty 10 June 1882, ‘They both will retire
after 20 years continucus active duty. Officer A
did pnot hecome a mesber of a reserve component
during the period of his educational trairiung and
accordiuily receilved a four full years of construe-
tive credit for pay loncevity purposes in accordance
with P, L. 34~497, Officer B uas s unember of a
reserve coiponent for two years during his educa-
tional trainium. Accordingly, his ccastructive
credit for pay lonpevity purposes is reduced by
two years since his two ycars in the reserves is
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'otherwise credited' under P. L. 85-422. Retired
pay for both officers will be computed as follows:

“Officer A

2-1/2% of basic pay at time of retirenent,
multiplied by 24 (20 years plus 4 years
constructive credit) = 607 of basic pay.

“Officer B

2-1/2% of basic pay at time of retirement
multiplied by 22 (20 years plus two years
constructive credit, plus 39 days repre~
senting gratuitous credit of 15 days for
each of his two years as a menber of a
Reserve compounent) = 557 of basie pay.”

Thus, 1f, as suggested in the Assistant Secretary's letter,
the act of April 39, 1956, is interpreted as renuiring a period of
Reserve nembership to be substituted for the allowable amount of
constructive service credit even theough such Reserve mewbership
status 1s not 1itself counted "toward retirement  under Public
Law £5-422, there would be an actual loss of virtually all
credits toward retirement which would otherwise accrue for any
period during which the member was both serving in the Reserves
and recelving his professional training.

The Assistant Secretary sugcests as a possible alternative
interpretation of the statutes in question to only require a
reduction of any Keserve service credits otherwise authorized
which occur curing any part of a member's professional education
or internship wnich iz credited ss cormatructive service for retire-
ment nultiplier purposes. This would eliminate the "double count-
ing" of both Peserve service and constructive service but would
not penalize medical and dental officers with Reserve service.

With regard to the forerolngz, the Assistant Secretary points
out that 1f the flrst interpretation is correct, then renedial
legislation will be necessary in order to correct the inequity.
Further, that while such proposed legislation has already been
prepared,. our interpretation of these statutes 15 requested in
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order to deternine whether it will be necessary to have such
corrective legislation introduced in Congress.

Section 2 of the act of April 30, 1955, ch. 223, 70 Stat. 121,
amended section 202 of the Career Compensation Act of 1949,
37 U.S.C, 233--vhich on codification became in part clauses (7) and
(6) of 37 U.5.C. 205(a)--to authorize physiclans and dentists of
the uniforied services to be credited with elither four or five
years of constructive service, representing the requirad period of

.professional training and, in some¢ cases, interuship, in the com-

putation of the rate of bagic pay to which they would be entitled
upon entry Into military service. tHowever, anothar portion of
section 2 of that act--which was codified as 37 U.3.C. 205(b)-—-
provided: ‘‘that the service authorized to be creditaed to an
officer under this clause ghall be raduced by the amount of any
service cthervise credited under this section which covers any
part of the period of the officer's professional education or
internship."” -

The legislative history of the 1956 act mnkes it clear that
Congress intended to place nedical and deatal officers in a posi-
tion comparable to thelr line officer contemporaries. 1In this
regard, the following statement is coutained in S. Rep. Ho. 1756,
84ta Cong., 2nd Sess. 8 (1938) concerninyg the coustructive
service credit provision of the then proposed bill:

" % % By rocopgnizing the period of
professional education for loncevity pay
purposes, nedical and dental officers would
be in the same pay bracket fer their zrade
a3 thelr line officer contemporaries who
entered military service at the same tine as
thz medical and dental officers eatered thelr
professional schools. * * #*

Also {u this connection, see 37 Comp. Gen. 237 (1957) and cases
cited therecin.

The legiélative history of the 1956 act further ghows that
the {ntent of Congress in enacting the provisicns now contained
in 37 U.S.C. 205(b) was to insure that periods of time for which
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constructive service was to be counted for basic pay longevity
purposes under the act could not be counted more than once in.any
case where there was otherwise creditable service for the same
period. In this connection, the followlng statements are con-
tained in i{,R. Rep. Ho. 1816, 84th Cong., 2d Sess. 11 (1956):

“"Section 2 of the bill amends the Career
Compensation Act of 1949 so that physicians and
dentists of the uniformed services will be
credited with 4 years—and in the case of phy-
siclaas who have completed an internship,

5 years—constructive service credit for their
professional education in computing their cumu-
lative years of sexrvice for purposes of deter-
mining thelr basic pay. Under this section, s
medical officer enterins on active duty after
completing an internship would, even though he
had had no prior service, be credited with

5 years of sorvice for pay purposes. A phyal-
c¢ien who had a military internship could not
count such service twice under this section.
Likewise, a person who had been a mevber of a
Resarve component (noc on cctive dutv) sihidis in
medical school or wihile undoyecing a civildan
internship could not count suci: period owice for
pay_purposes undar tnis section.” (duphasis
supplied.)

-Section 11 of the act of May 30, 1958, Public Law 35-422,
72 Stat. 132, added section 1405 to title 10, United States Code,
which currently provides in pertinsmnt part that for the purposzes
of the sectious of title 10, relating to retirement from an armed
force and thereiln cnumerated, thae years of service to be used as
a nultiplier in computing retired pay, are as follows:

(1) his yearé of active service;

'(2) the years of service credited to him
under section 205(a) (7) and (8) of title 37;

"(3) the yzars of service, not included in
clause (1) or (2) with wiich he was entitled to
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be cradited, on the day before the effectiva date
of tafs secticn, in cozputing Lis bazic pay; =ud

"{4) the yeara of service, not inelglod in
clause (1), (2), or (1), wiki which 2e would be
entitled to ta credited usder sectica 1333 of
this title, 1f he were entitled to ratired pay
undor 1331 of this titie.”

In S. Zep. o, 1472, £5th Comt,, 24 Seas. 23 (1353), te
gcoompany N, 11470, wilceh evastuslly breaze Public Law 53-422,
the follswing statewent i3 erde:

“The effoct of this ruie 48 to elfinste, with
oce axception, the future zemmulation of yvezrs of
acnactive ezrviee for usze as a4 wuitiplier in toe
conpatation of retired pay. Hayever, ssch yeara
sceuzulated bafore the effcetdve data of this act
will continue to 5e ersdfres., ® & &

Conzress in enscting the 19537 wildtary pay HLil ne i:aer
elidnates the loazevity concept of nfiltary p?y vor é d Lt delete
sectior 30 of tha Caresr Loupersstioa nct of 1348, "Eﬂ“f; it
uada cenforrdan channes 4s the vetirsacnt laee with respest to the
ereditiag of service for computivg retdred pay by adidaz sec~
tion 1405 toa ticle 15, Faite? Stotes Code. In thds rezara, it s
to be chserved that the provisicas of clausz (2) of that section

Arzcificelly zutiorize the credftvtns c: 21l madical and dewmtal
professionsl educntion and faternahdp for retire? pay pnryoses,
&us that clause (4) provistous sra only sradicabile wiea end to

tie cutent thet Lisy sre ot lnclhded in clawzes (1), (2) or (3)."

Thua, the appliczable law providza for the dereruiration of
tie zultiplicr fo corputing retired pay by adiins to asctive sa2rvice
the construstive service waich ie iaveived ir this cise. To that
total ray ba plled certatu Reserve service credits bLiut only 1f the
eredit for such service haz not beon alloved 9w asztive mervice or
copetructive gervice.

It 4% rasasonchl
to slter the pricoiula
of cozputing basic p

4

of corerreble troatesnt  used fer purposas
ay and alopt a difiercnt cathed to cowpute

y €lear that Public Law {5-422 was a0t intendsd
1a
3.\
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retired pay whereby medical and dental officers who did not enter
military service until the completion of thelr professional educa-
tion would be placed in a position superior to that of their own
contemporariea who entered Reserve service before or during their
professional training.

Accordingly, {t is the view of this Office that, in the
circuniztances enumerated in the Assistant Secretary's letter, a
medical or dental officer who was in the Reserves for a perlod of
time durlng which he 2lso was recelving his educational training
would be entitled to receive the samc amount of constructive serv-
ice credit with which he would have been creditad had he not been
in the Reserves. However, any credit he might otherwise have
accrued curing the samwe period by reasom of his Regserve membership
would not be for use in deternining the multiplier for computing
retired pay.

In view of the foregoing, we conclude that remedial legzisla-~
tion is not required.

R.F.KELLER

" |Beputy Tonptroller General
of tie United States






