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P r o t e s t e r ' s  c o n t e n t i o n  t h a t  it i m p r o p e r l y  
was d e n i e d  t h e  award o f  a small  b u s i n e s s  
s e t - a s i d e ,  because t h e  c o n t r a c t i n g  agency  
and a d i s t r i c t  o f f i c e  o f  t h e  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n  d i d  n o t  p r o v i d e  a n  oppor tun -  
i t y  f o r  t h e  p r o t e s t e r  t o  p r o v i d e  i n f o r m a t i o n  
c o n c e r n i n g  i t s  s i z e  s t a t u s  b e f o r e  a d e t e r -  
m i n a t i o n  a d v e r s e  t o  it was made, is  d i s m i s s e d  
as academic  where t h e  protester  s u b s e q u e n t l y  
p r e s e n t e d  i ts  case t o  t h e  SBA S i z e  Appea l s  
Board, w h i c h  a f f i r m e d  t h e  d i s t r i c t  o f f i c e ' s  
d e t e r m i n a t i o n .  

Whitehead R o o f i n g  & I n s u l a t i o n ,  I n c .  p r o t e s t s  t h e  
award of a c o n t r a c t  t o  a n o t h e r  f i r m  u n d e r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  tio. DACA65-82-B-0036, i s s u e d  by t h e  U.S. Army 
Corps  o f  E n g i n e e r s .  
s e t - a s i d e ,  c a l l e d  f o r  b i d s  on  e n e r g y  c o n s e r v a t i o n  
improvements  t o  be made a t  t h e  U n i t e d  S t a t e s  M i l i t a r y  
Academy, West P o i n t ,  Hew York. 

Accord ing  t o , W h i t e h e a d ,  it was t h e  l o w  b i d d e r  a t  
t h e  J u n e  25,  1982  b i d  c p e n i n g ,  b u t  t h e  Corgs q u e s t i o n e d  
w h e t h e r  t h e  f i r m  q u a l i f i e d  a s  a small  b u s i n e s s  and  
a d v i s e d  Whi tehead  t h a t  award would be d e l a y e d  p e n d i n g  a 
d e t e r m i n a t i o n  by t h e  Small  B u s i n e s s  A d m i n i s t r a t i o n ' s  
(SBA) Kansas  C i t y  R e g i o n a l  O f f i c e .  
Whi tehead  l e a r n e d  i n d i r e c t l y  t h a t  an  award had been  made 
to  t h e  second  l o w  b i d d e r ,  a p p a r e n t l y  based on a 
d e t e r m i n a t i o n  t h a t  Whitehead was o t h e r  t h a n  a small  
b u s i n e s s .  Whi tehead  c o n t e n d s  t h a t  i t  snou ld  n o t  have  
been  d e n i e d  t h e  award b a s e d  on t h i s  d e t e r m i n a t i o n  s i n c e  
it was n e v e r  a f f o r d e d  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  
e s t a b l i s h i n g  i t s  small b u s i n e s s  s t a t u s ,  arid b e c a u s e  t h e  
c o n t r a c t i n g  o f f i c e r  f a i l e d  to  comply w i t h  appl icable  
p r o c u r e m e n t  r e g u l a t i o n s  i n  r e f e r r i n g  t h i s  matter t o  
SBA. 17e d i s m i s s  t h e  p r o t e s t .  

The s o l i c i t a t i o n ,  a small b u s i n e s s  

On August 2 ,  

-- - . .  
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S u b s e q u e n t  t o  f i l i n g  i t s  protest  i n  o u r  O f f i c e ,  
Whitehead appealed t h e  d i s t r i c t  o f f i c e ' s  d e t e r m i n a t i o n  
t o  SBA's S i z e  Appeals Board ,  t h e  body w i t h  f i n a l  
a d m i n i s t r a t i v e  a u t h o r i t y  t o  c o n s i d e r  s u c h  appeals. 1 3  
C.F.R. S 1 2 1 . 3 - ( 6 ) ( a )  ( 1 9 8 2 ) .  The Board u p h e l d  t h e  
d i s t r i c t  o f f i c e ' s  d e t e r m i n a t i o n  a f t e r  Whi tehead  was 
g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  i ts case. Under t h e s e  
c i r c u m s t a n c e s ,  L ih i t ehead  was n o t  p r e j u d i c e d  by t h e  
a l leged a c t i o n s  o f  t h e  Corps and  SBA, and t h e  q u e s t i o n  
w h e t h e r  t h e s e  a g e n c i e s  f a i l e d  t o  comply w i t h  a p p l i c a b l e  
r e g u l a t i o n s  t h u s  is academic: Whi t ehead  would r e m a i n  
i n e l i g i b l e  f o r  t h e  award e v e n  i f  w e  s u s t a i n e d  i t s  
pro tes t .  I t  is o u r  O f f i c e ' s  po l i cy  n o t  t o  r e v i e w  
a c a d e m i c  protests .  P h i l C o n  Corp . ,  B-207082, J u l y  23 ,  
1982,  82-2 CPD 70.  A c c o r d i n g l y ,  w e  w i l l  n o t  c o n s i d e r  
t h e  merits o f  W h i t e h e a d ' s  p ro tes t .  

The p ro tes t  is d i s m i s s e d .  
/ 

V fl Harry R. Van C l e v e  
A c t i n g  G e n e r a l  C o u n s e l  




