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T H m  COMPtR0LL.R ORNRmAL 
O C  7 H l  U N I T l 0  m T A T R O  
W A O H t N Q T O N ,  O . C .  a 0 8 4 0  

DATE: September 10, 1984 

MA*ER OF: Robinson E n g i n e e r i n g ,  Inc .  
and John B. Guyton 

0 I Q EST.: 

The Forest S e r v i c e ' s  p r o h i b i t i o n  o f  
t h e  u s e  of tracer ammunition as  a 
t e c h n i q u e  i n  s u r v e y i n g  t h e  p r o p e r t y  
b o u n d a r i e s  of N a t i o n a l  Forests i n  t h e  
State  of C a l i f o r n i a  is r e a s o n a b l e  where 
s ta te  l a w  f o r b i d s  t h e  u s e  o f  tracer 
ammunition and t h e  t e c h n i q u e  poses a 
p o t e n t i a l  f i r e  haza rd .  

Robinson E n g i n e e r i n g ,  I n c .  and John  B. Guyton, 
s u r v e y o r s ,  p ro tes t  t h e  a c t i o n  o f  t h e  Forest S e r v i c e ,  

c u r r e n t  and f u t u r e  offers t o  perfom property boundary 
s u r v e y s  of N a t i o n a l  Forests i n  Forest Service Region 5 
( C a l i f o r n i a ) .  Both t h e  Forest S e r v i c e ' a n d  t h e  State  of 
C a l i f o r n i a  r e g a r d  t h e  MTRP t e c h n i q u e  as  a f i r e  haza rd  
because  it employs tracer ammunition. Robinson and 
Guyton compla in  t h a t  t h e  Forest S e r v i c e  h a s  allowed its 
use  b e f o r e  i n  Region 5 and t h e r e f o r e  s h o u l d  do so now; 
t h a t  C a l i f o r n i a  law c a n n o t  be a p p l i e d  t o  res t r ic t  
c o n t r a c t s  performed on  f e d e r a l  l a n d s ;  and asser t  t h a t  
because  t h e  MTRP t e c h n i q u e  is a more a c c u r a t e ,  e f f i c i e n t  
and c o s t - e f f e c t i v e  s u r v e y i n g  method, it is a n  abuse  o f  
d i s c r e t i o n  f o r  t h e  Forest S e r v i c e  t o  t a k e  t h i s  c o u r s e  of 
a c t i o n .  We deny t h e  p r o t e s t .  

U.S. Department  o f  A g r i c u l t u r e ,  p r o h i b i t i n g  t h e  u s e  of - -  
t h e  Magnesium Tracer Range Pole (MTRP) t e c h n i q u e  i n  .;c": 

A tracer b u l l e t ,  made of magnesium o r  o t h e r  
i n c e n d i a r y  components ,  l e a v e s  a t r a i l  of l i g h t  as  it 
passes t h rough  t h e  a i r .  The  MTRP t e c h n i q u e  f i r e s  d 
tracer b u l l e t  v e r t i c a l l y  i n t o  t h e  a i r ,  and from a p o i n t  
somewhat d i s t a n t ,  a s u r v e y o r  s i g h t s  i n  on t h e  t r a i l  o f  
l i g h t  and  d e t e r m i n e s  a n  a n g l e  and d i s t a n c e  between 
t h e  t w o  p o i n t s .  T h i s  t e c h n i q u e  is regarded by t h e  
p r o t e s t e r s  a s  a more a c c u r a t e  s u r v e y i n g  method, and 
as b e i n g  much more e f f i c i e n t ,  e s p e c i a l l y  i n  rugged and 
wooded t e r r a i n .  F u r t h e r ,  because o f  s a v i n g s  i n  time and 
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labor, t h e  protesters assert t h a t  i t  is more cost- 
e f f e c t i v e .  However, b e c a u s e  t h e  u s e  o f  tracer 
ammunition poses a f i r e  h a z a r d  i n  t h e  d r y  f o r e s t e d  areas 
t h a t  e x i s t  i n  C a l i f o r n i a ,  and b e c a u s e  o f  applicable 
s ta te  l a w  a d d r e s s i n g  t h a t  c o n c e r n ,  t h e  F o r e s t  S e r v i c e  
i n  Region 5 w i l l  n o t  a c c e p t  s u r v e y i n g  p r o p o s a l s  which 
employ t h e  MTRP t e c h n i q u e .  
i n  t h e  Forest S e r v i c e ' s  a c t i o n  i n  t h i s  matter. 

W e  f i n d  n o t h i n g  u n r e a s o n a b l e  

Both  Forest  S e r v i c e  r e g u l a t i o n  and C a l i f o r n i a  s ta te  
law p r o h i b i t  t h e  u s e  o f  t racer  ammunition i n  f o r e s t e d  
areas. 36 C.F.R. S 261 .5 (b )  ( 1 9 8 4 )  p r o v i d e s  t h a t  no 
k i n d  o f  "tracer b u l l e t  o r  i n c e n d i a r y  ammunition" may be  
f i r e d  i n  t h e  N a t i o n a l  F o r e s t  System.1 
R e s o u r c e s  Code S 4445 ( D e e r i n g  1976)  s ta tes ,  i n  pa r t ,  
t h a t :  

C a l .  P u b l i c  

" A  p e r s o n  s h a l l  n o t  f i r e  o r  cause t o  be 
f i r e d  . . . any b u l l e t ,  p r o j e c t i l e ,  or  
o t h e r  ammunit ion which c o n t a i n s  t h e  
components  o f  t h e r m i t e ,  magnesium, or 
aluminum . . . commonly known a s  tracer 
or i n c e n d i a r y  ammunit ion w i t h i n  a n y  
f o r e s t  - covered area . . . . " 

Despite any  a l l o w a n c e  of t h e  MTRP t e c h n i q u e  i n  t h e  
p a s t  i n  Region  5 ,  t h e  F o r e s t  S e r v i c e  s t a t e s  t h a t  it 
a g r e e s  w i t h  C a l i f o r n i a  t h a t  t h e  t e c h n i q u e  poses a f i r e  
h a z a r d  and ,  a c c o r d i n g l y ,  c h o o s e s  t o  r e c o g n i z e  and be 
bound by  s e c t i o n  4445. According  t o  t h e  F o r e s t  S e r v i c e ,  
one  o f  t h e  prime c o n s i d e r a t i o n s  is  t h a t  boundary  s u r v e y s  

1It is  n o t  c lear  w h e t h e r  t h e  Forest  S e r v i c e  would waive  
o r  o t h e r w i s e  suspend  t h e  o p e r a t i o n  o f  t h i s  s u b s e c t i o n  
i n  order t o  p e r m i t  s u r v e y s  u s i n g  t h e  MTRP t e c h n i q u e  i n  
N a t i o n a l  F o r e s t s  i n  o t h e r  r e g i o n s  where,  because o f  
climate or  w e a t h e r  c o n d i t i o n s ,  t h e r e  is l i t t l e  f i r e  
d a n g e r ,  and w h e r e  t h e r e  is  no p r o h i b i t i v e  s t a t e  law. 
T h i s  subsec t ion  ( i n  e f f e c t  s i n c e  1 9 7 7 )  was n o t  f o l l o w e d  
i n  1980 i n  Region 5 when t h e  Forest  S e r v i c e  a l lowed  a n  
MTRP s u r v e y  t o  be c o n d u c t e d  i n  t h e  Sequoia N a t i o n a l  
Forest ( a  d e c i s i o n  now e s s e n t i a l l y  r e p u d i a t e d ) ;  however,  
s e c t i o n  2 6 1 . l a  of t h e  same t i t l e  d o e s  a u t h o r i z e  F o r e s t  
S e r v i c e  o f f i c e r s  t o  i s s u e  c o n d i t i o n a l  permits f o r  
o t h e r w i s e  p r o h i b i t e d  a c t s ,  a p p a r e n t l y  what  was done  i n  
1980.  
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in National Forests o f t e n  n e c e s s i t a t e  e n t r a n c e  o n t o  
a d j o i n i n g  state o r  pr ivate  l ands .  The re fo re ,  even i f  
t h e  Forest S e r v i c e  were to  i s s u e  a p e r m i t  under  s e c t i o n  
261 . la ,  s u p r a ,  t o  allow t h e  u s e  of t h e  MTRP t echn ique  i n  
a Region 5 National Forest ,  t h e  p o s s i b i l i t y  o f  v i o l a t i n g  
C a l i f o r n i a  law w i t h  r e s p e c t  t o  a d j o i n i n g  non-federa l  
l a n d s  would s t i l l  r e a d i l y  e x i s t .  

O u r  O f f i c e  w i l l  n o t  q u e s t i o n  a n  agency ' s  decision 
conce rn ing  i ts  best method of accommodating its minimum 
needs a b s e n t  a c lear  showing t h a t  t h e  d e c i s i o n  is 
a r b i t r a r y  or  otherwise unreasonable .  See, e.g. , Duroyd 
Manufac tur ing  Company, B-213046, D e c .  27, 1983, 84-1 
CPD 1 28. I n  our o p i n i o n ,  no such  showing has  been made 
he re .  I t  i s  o u r  view t h a t  t h e  Forest S e r v i c e  is  
j u s t i f i e d  i n  p r o h i b i t i n g  t h e  MTRP tpchn ique  i n  Region 5 ,  
where t h e  p o s s i b i l i t y  o f  f i r e  o u t w e i g h s  any r e s t r i c t i o n  
i n  t h e  su rvey ing  method t h a t  may have been imposed upon 
t h e  p r o t e s t e r s .  I n  t h a t  r e g a r d ,  as  w e  b e l i e v e  t h e  
F o r e s t  S e r v i c e  c o r r e c t l y  p o i n t s  o u t ,  t h i s  a c t i o n  h a s  n o t  
p reven ted  t h e  p r o t e s t e r s  from competing,  b u t  ra ther  
r e q u i r e s  them to  p ropose  t h e  use  of a n  a l t e r n a t i v e  
su rvey ing  method. 

The p r o t e s t s  are den ied .  

I 
Comptroller Genera l  
of t h e  U n i t e d  States  
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