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1. Where General Services Administration (GSA) 
is required by law and implementing regula- 
tions and standards issued by GSA to store and 
service noncurrent agency records transferred 
to Federal Records Centers (provided space is 
otherwise available) ana receives appropria- 
tions for this purpose, it may not seek reim- 
bursement for its costs incurred in storing 
these records under 31 U.S.C. S S  1535 and 1536 
(1982) since this would constitute an unautho- 
rized augmentation of GSA’s appropriations. 
However, it may enter into an agreement and 
recover the cost of storing current agency 
records since it is not required to do this 
and receives no appropriation for this 
purpose. 

2. Where General Services Administration stores 
and services current Internal Revenue Services 
(IRS) records at Federal Records Centers which 
it is not required to store free of charge and 
requests IRS to pay Standard Level User 
Charges (SLUC) related thereto, this consti- 
tutes a constructive assignment of space to ,,/’ 
IRS for storing records. Therefore, IRS is 
liable for payment of SLUC attributable to 
storing current records to Federal Buildings 
Fund. 

3 .  Even if current Internal Revenue Service (IRS) 
records are deemed stored by General Services 

. Administration pursuant to interagency agree- 
ment calling only for reimbursement of servic- 
ing costs by IRS, IRS is required to pay 
Standard Level User Charges costs attributable 
to the storing of its current recordsf since 
all elements of actual costs (direct and 
indirect) which are proper are required to be 
reimbursed under the law. 31 U.S.C. 5 1535 
(1982). 

The Commissioner of the Internal Revenue Service (IRS) 
has requested our opinion on the propriety of the National 
Archives and Records Service ( N A R S ) ,  General Services 
Administration (GSA) practice of assessing Standard Level User 
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Charges (SLUC) for storage of certain IRS records. As dis- 
cussed below, we conclude that IRS should pay to the Federal 
Buildings Fund, SLUC costs attributable to storing current IRS 
records at Federal Records Center (FRC). 

BACKGROUND 

Beginning in 1968, IRS and GSA entered into a series of 
agreements or interagency memoranda of understanding that pro- 
vided for the early transfer of tax returns to all the FRCs 
involved in the tax return program, after the returns had been 
in IRS space for only 1 year. This is 2 years earlier than 
the usual practice. This accelerated tax return retirement 
schedule was apparently necessary because of a great increase 
in the numbers of current returns maintained on IRS premises, 
as opposed to "reference" returns which are not needed on a 
day-to-day basis but which may need to be retrieved on 
occasion for reference. 

As part of the various agreements, IRS transferred 235 
positions and sufficient salary funds to GSA in a transfer of 
function document because it was anticipated by both parties 
that the reference workload would be much higher than under 
the normal transfer schedule; e., that there would be many 
more requests for retrieval of stored documents than would be 
the case if the documents had remained with IRS for the usual 
3-year period. Similar arrangements were made from 1970 
through 1974, which provide for the accelerated retirement of 
tax returns to the Atlanta, Fort worth, Philadelphia, Kansas 
City and Dayton FRC's as early as 6 to 8 weeks after process- 
ing by IRS service centers. 

In 1977,  the San Francisco and Denver FRCs joined the 
accelerated retirement program but on the basis of reimburs- 
able agreements rather than a transfer of function document. 
In response to our request for its comments, GSA reports, in a 
letter dated February 13, 1984, that the reimbursable agree- 
ment method was employed because the IRS reference workload 
was increasing by an average of 22 percent per year. This 
greatly exceeded.the number of reference returns which could 
be stored by using the resources provided to GSA by ZRS in the 
aforementioned transfer of function document. 

./!These agreements between IRS and GSA provided only for 
IRS reimbursement of "servicing" costs of accelerated record 
storage but not for the storage costs themselves. Servicing 
costs are those incurred by GSA in searching the records, 
retrieving documents from files upon request of the originat- 
ing agency, and refiling them after use. 
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New agreements were entered into for fiscal year 1982 and 
1983. F R C s  would furnish 9.2 million retrieval requests to 
IRS, using funds allotted to GSA for this purpose. IRS would 
provide the records centers with personnel and funds needed to 
process an additional 8.4 million requests in fiscal year 1982 
and 7.7 million requests in fiscal year 1983. 

In addition to these arrangements, IRS was informed, by 
letter dated August 14, 1981, that "beginning in fiscal year 
1982, GSA may be required to pass on to the transferring 
agency all SLUC charges incurred in storing records retired to 
the records centers under early or accelerated transfer agree- 
ments." GSA confirmed this policy by letter dated 
October 16, 1981, and started to send the IRS quarterly bill- 
ings. Although IRS agreed to continue payment for servicing 
costs for its early transfer records, it refused to reimburse 
GSA for their storage costs on the basis that the storage of 
non-current records by GSA is a statutory function of GSA for 
which that agency receives appropriations. It is these 
storage costs that are the basis of the present dispute.9 

J 

CONTROVERSY 

While records storage (including related retrieval ser- 
vices) for other Federal agencies is a statutory function of 
GSA for which it has received appropriated funds, GSA draws a 
distinction between current records, and inactive or semi- 
active records. It is G S A ' s  view that the storage of current 
agency records is not a statutory function of GSA and there- 
fore, it is not precluded by the decisions of this Office from 
recovering its actual cost incurred in storing "current" 
records for the IRS. 61 Comp. Gen. 419 (1982) and 59 Comp. 
Gen. 415 (1980). IRS does not dispute that statement of GSA'S 

question are "non-current" by GSA's own guidelines. The pre- 
liminary questions are, therefore, whether the IRS' accele- 
rated tax return program involves current or non-current 
records, (2) what standard should be used to make this deter- 
mination, and (3) who is authorized to make the determina- 
tion. Furthermore, IRS apparently is of the position that 
even if these records are current, SLUC costs may not be 
recovered since it did not agree to pay them when the transfer 
agreements were entered into. 

J 

statutory function. It contends only that the records in J 

- l /  Congress has directed in its appropriations that the FRC's 
IRS program be done on an entirely reimbursable basis 
beginning in fiscal year 1984. 
limited to storage costs incurred during fiscal years 1982 
and 1983. 

Therefore, this dispute is J' 
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DECISION 

We find that based upon the facts presented and by apply- 

J ing guidelines it had established, GSA had a reasonable basis 
for determining that the records in question were "current" 
for the purpose of establishing whether GSA had to store them 
free of charge in FRCs. We also find that regardless of the 
terms of any express undertaking in effect between GSA and IRS 
oncerning costs to be reimbursed GSA for storing IRS records, J once GSA indicated that it would no longer store the records 
without being reimbursed SLUC costs, IRS was obligated to make 
the reimbursements if it desired to continue to store the 
records in FRCs. If it did not wish to do this, then it could 
have stored the records elsewhere. Of course, in doing so it 
would have been assessed and required to pay SLUC on space 
assigned to it for this purpose by GSA. 

DISCUSSION 

Records Storage Requirement 
Imposed by Law Upon GSA 

The law clearly vests authority in GSA is operate and 
manage FRCs. 
also clear that the law vests in the Administrator Gf General- 
Services authority to set standards for determining when agen- 
cies may transfer records to FRCs for storage. The Adminis- 
trator of General Services is charged with the responsibility 
of providing guidance and assistance to Federal agencies which 
promote economy and efficiency in the selection and utiliza- 
tion of space and to promulgate standards, procedures and 
guidelines with respect to records creation, records mainte- 
nance and use and records disposition. 44 U.S.C. SS 2901(2) 
and 2904 (1982). 

See 44 U.S.C. SS 2903 and 2907(1982).2/ It is 

"Records maintenance and use" is defined to mean any 
activity involving the location of records of a Federal 
agency and the storage, retrieval, and handling of records 
kept at office file locations by or for a Federal agency, 
44 U.S.C. S 2901(54) (1982). Also, the law defines "records 

- 2/ Many of the duties and functions vested in NARS or GSA 
concerning records and records management have been 
transferred to the National Archives and Records 
Administration, effective April 1, 1985. See Pub. L. NO. 
98-497, October 19, 1984, 98 Stat. 2280. However, this 
does not affect our decision which is based upon the law 
in effect during 1982 and 1983. 
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disposition" to mean any activity with respect to transfer of 
records to records centers. 44 U.S.C. S 2901(5)(B) (1982). 
Agency heads are required to comply with these provisions of 
law and regulations issued under them by the Administrator 
when implementing their agency's records management programs. 
44 U.S.C. S 3102(3) (1982). 

While individual agencies may be in the best position to 
determine their own day-to-day needs for the use of their 
records, it is GSA which must determine the basis on which it 
will allocate limited space and resources among competing 
Government users. To hold otherwise would result in the 
management and control of the FRCs being taken away from GSA, 
the agency charged by law with the responsibility for operat- 
ing and managing them. 

Thus, the Administrator of General Services has authority 
to promulgate reasonable standards and guidelines for deter- 
mining when records may be transferred from agency office 
space to FRCs, so long as these guidelines are consistent with 
the statutory goals of promoting economy and efficiency in 
records management. 

GSA's regulations require that in order for records to b 4 eligible for transfer to a FRC, they not be needed to carry 
out "current" agency operations, 41 C.F.R. S 101-11.102-5 
(1984). There is nothing that we are aware of that would 
suggest that this is an unreasonable distinction based upon 
considerations of both economy and efficiency since some 
trade-off in one goal may be necessary in order to obtain the 
other. Thus, providing space is available, non-current 
(semi-active or inactive) records are stored in FRCs free of 
charge as part of GSA's statutory duty for which it receives 
funding. Under the standards established by GSA, it is within 
its discretion whether or not to permit current records to be 
stored in FRCs,since-it does not receive appropriations for 
this purpose. 

As mentioned above, IRS urges that based upon this 
distinction, its-records are required to be stored by GSA free 
of charge since they are not "current" for IRS's purposes. In 
support of its position the IRS points to the definition of 
current records in the GSA Records Management Handbook, 
Disposition of Federal Records (1981), at page 65, which 
states: 

J 

"CURRENT RECORDS. Records that are necessary 
for conducting the current business of an 
office that must be maintained, therefore, in 
office space and equipment." 

- 5 -  
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I n  a d d i t i o n ,  on  page  6 of  same Handbook i t  s ta tes :  

"*  * * t h e  F e d e r a l  r e c o r d s  c e n t e r s ,  o p e r a t e d  by 
NARS,  r e c e i v e  records t h a t  mus t  be h e l d  f o r  
v a r y i n g  p e r i o d s  beyond t h e i r  day-to-day 
u s e f u l n e s s  i n  t h e  o f f i c e .  * * * "  

JRS a r g u e s  t h a t  t h e  r e c o r d s  i n  i s s u e  need n o t  be  
m a i n t a i n e d  i n  o f f i c e  s p a c e  and equipment - -o therwise  t h e y  would 
n o t  have  been  t r a n s f e r r e d  to  t h e  FRCs--and t h e y  do  n o t  have 
day-to-day u s e f u l n e s s  r e q u i r i n g  t h e i r  r e t e n t i o n  i n  I R S  
off  ices. 

The  I R S  a l so  r e f e r s  t o  t h e  GSA Records Management Hand- 
book, Federal A r c h i v e s  and Records  C e n t e r s  (1979), a t  page 6, 
w h i c h  s ta tes :  

" O f f i c i a l  f i l e s  selected f o r  t r a n s f e r  t o  a 
r e c o r d s  c e n t e r  s h o u l d  meet t h e  f o l l o w i n g  
c r i t e r i a :  

* * * * * 

" - - N o t  be needed t o  c a r r y  o u t  c u r r e n t  agency  
o p e r a t i o n s .  

"--Be referred to  o n l y  o c c a s i o n a l l y  ( u s u a l l y  
n o t  more t h a n  o n c e  a month p e r  f i l e  drawer) 
i n  t h e  normal  c o u r s e  o f  e v e n t s .  

* * * * * 

" I f  t h e  f i l e s  meet t h e s e  c r i t e r i a ,  t h e y  
s h o u l d  be t r a n s f e r r e d  t o  a r e c o r d s  c e n t e r  
r e g a r d l e s s  of t h e i r  impor t ance ,  t h e i r  d e f e n s e  
c l a s s i f i c a t i o n , '  t h e  u rgency  o f  o c c a s i o n a l  
r e f e r e n c e ,  or t h e i r  p h y s i c a l  t y p e . "  

k R S  c o n t e n d s  t h a t  s i n c e  t h e  records i n  q u e s t i o n  meet 
these c r i t e r i a  ( w i t h o u t  o f f e r i n g  any  e v i d e n c e  t h a t  t h e y  do i n  
f a c t  meet t h e  c r i t e r i a ) ,  t h i s  is f u r t h e r  e v i d e n c e  t h a t  t h e  
r e c o r d s  are  n o n - c u r r e n t  and t h u s  r e q u i r e d  t o  be s t o r e d  by GSA 
f r e e  of c h a r g e .  

GSA, o n  t h e  o t h e r  hand,  a r g u e s  t h a t  u s i n g  these same 
c r i t e r i a ,  t h e  r e c o r d s  i n  q u e s t i o n  a re ,  i n  f a c t ,  c u r r e n t .  I t  
p o i n t s  o u t  t h a t  u n d e r  t h e  c r i t e r i a  s e t  f o r t h  above  f o r  

- 6 -  



8-211953 

s e l e c t i n g  r e c o r d s  f o r  t r a n s f e r  t o  F R C s ,  t h e  records shou ld  be 
referred t o  o n l y  o c c a s i o n a l l y  ( u s u a l l y  n o t  more t h a n  o n c e  a ./ 
month per f i l e  drawer) i n  t h e  normal  c o u r s e  o f  e v e n t s .  Then 
i t  i n d i c a t e s  t h a t  IRS e x c e e d s  t h i s  s t a n d a r d  as  follows: 

" I n  order t o  estimate t h e  number of c u b i c  
f ee t  of records i n  a n  o f f i ce ,  w e  u s e  t h e  
f o l l o w i n g  g u i d e l i n e .  'Each f u l l  l e t t e r - s i z e  
f i l e  drawer is e q u a l  t o  1.5 c u b i c  feet  o f  
records.' I t  f o l l o w s  t h a t  one  r e f e r e n c e  per 
f i l e  drawer would be t h e  same a s  o n e  r e f e r e n c e  
per 1 .5  c u b i c  feet .  Us ing  t h i s  r a t i o ,  t h e  
s i n g l e  r e f e r e n c e  per c u b i c  foot f i g u r e  calcu- 
l a t e s  t o  0 .67  r e f e r e n c e s  per c u b i c  foot  per 
month. T h e  a n n u a l  ra te  would be 8 r e q u e s t s  per  
c u b i c  foot per y e a r .  Dur ing  each of t h e  y e a r s  
i n  q u e s t i o n ,  I R S  made a p p r o x i m a t e l y  13 .2  
m i l l i o n  r e q u e s t s  fo r  t h e  t a x  r e t u r n s  re t i red 
u n d e r  t h e  ea r ly  and accelerated r e t i r e m e n t  
ag reemen t s .  S i n c e  t h e  c u b i c  feet  o f  records 
related t o  t h e  SLUC q u e s t i o n  i n  FY 1982 and FY 
1983 were 1,049,761 and 1,071,906 r e s p e c t i v e l y ,  
t h e  r e f e r e n c e  ra tes  for  those two y e a r s  were 
12.6 and 12.3  per foot per y e a r .  T h e  ra tes  for 
both  y e a r s  a re  w e l l  above  t h e  ' y a r d s t i c k '  
f i g u r e  of 8 p e r  foot d e v e l o p e d  from t h e  one  
r e f e r e n c e  per f i l e  drawer g u i d e l i n e . "  

Based upon t h e  f o r e g o i n g ,  w e  c o n c l u d e  t h a t  GSA had a 
r e a s o n a b l e  basis  for  d e t e r m i n i n g  t h a t  t h e  I R S  records i n  
q u e s t i o n  here were " c u r r e n t "  u n d e r  i t s  g u i d a n c e ,  and t h u s  was 
n o t  required t o  store these records w i t h o u t  ckiar e ,  s i n c e  it 
d i d  n o t  r e c e i v e  a p p r o p r i a t i o n s  for  t h a t  p u r p o s e . /  

J 

Payment of SLUC Costs 

S i n c e  GSA was n o t  r e q u i r e d  t o  store c u r r e n t  I R S  records 
free of charge, t h e i r  s t o r a g e  remained  t h e  r e s p o n s i b i l i t y  of 
IRS. If I R S  were t o  have  stored these records i n  space 

- 3/  F u r t h e r m o r e ,  t h i s  a p p a r e n t l y  was t h e  view of t h e  IRS s i n c e  
i t  agreed t o  pay  s e r v i c i n g  cos ts  c o n n e c t e d  w i t h  s t o r i n g  
these records i n  FRCs.  I f  it was t h e  d u t y  of GSA t o  store 
these records, i t  would a l so  have  been  t h e i r  d u t y  t o  
p r o v i d e  related r e t r i e v a l  and r e f i l i n g  s e r v i c e s .  
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assigned to it by GSA,t/ IRS would have been required to pay 
SLUC calculated on the basis of the square footage of space 
assigned to it for this purpose multiplied by the commercial 
rate for comparable space. - See 40 U.S.C. S 490(f) & (j) 
(1982); the implementing regulations set forth in the Federal 
Property Management Regulations, Part 101-21, 41 C.F.R. Part 
101-21 (1984); and B-186818, September 22, 1976 and B-177610, 
September 3 ,  1976. We see no reason why the storing of cur- 
rent IRS records by GSA in FRCs should not be viewed as a con- J 
structive assignment of this space to the IRS for which it 
became liable for the payment of SLUC costs. 

Furthermore, even if this storing of the current IRS 
records by GSA in FRCs was governed by the Economy ActS/, 
31 U.S.C. SS 1535, 1536 (1982) (formerly 31 U.S.C. S 6K6 
(1976)), it is clear that reimbursement of SLUC charges attri- 
butable to the performance of work or services are recoverable 
by the performing agency, as part of the actual cost recovery 
requirement imposed by the Economy Act. This was made clear 
in our decision concerning Economy Act reimbursements by 
Washington National, and Dulles International Airports to 
other components of the Federal Aviation Administration, 
57 Comp. Gen. 674 (1978). There, in analyzing what cost items 
must be recovered under the law by performing agencies, we 
stated: 

"The Economy Act clearly requires the inclusion J 
as actual cost of all direct costs attributable to 
the performance of a service or the furnishing of 
materials, regardless of whether expenditures by the 
performing agency were thereby increased. Other- 
wise, the performing agency would be penalized to 
the extent that its funds are used to finance the 
cost of performing another agency's work, while the 
requisitioning agency's appropriations are augmented 
to the extent that they now may be used for some 
other purpose. 

- 4 /  GSA has been .given control over most Government building 
space and is responsible for assigning space within 
buildings for agencies for their use. See 40 U.S.C. 
SS 483(g) & 490(e) (1982) and S S  1 & 2 of Reorganization 
Plan No. 18 of 1950, effective July 1, 1950, 15 Fed. Reg. 
3177, 64 Stat. 1270, 40 U.S.C. S 490 note (1982). 

- 5/ In the absence of any other provision of law authorizing 
interagency agreements for the performance of service or 
for the use of property, the Economy Act governs. 
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we note that SLUC costs are generally financed by agen- J 
cies out of annual appropriations made available for this pur- 
pose. Furthermore, they bear a' significant relationship to 
the services performed and the space furnished. Thus, SLUC 
charges attributable to space used when performing work or 
services or providing space to another agency are required to 
be reimbursed under 31 U.S.C. S 1535 (1982). This is the case 
even though the agreement between GSA and IRS did not 
specifically require it since under 31 U.S.C. S 1535 (1982), 
all proper elements of actual cost must be reimbursed in order 
to avoid augmenting the requistioning agency's appropria- 
tions. While GSA may not have sought to recover SLUC costs 
attributable to storing current IRS records prior to fiscal 
year 1982 (the cost for prior fiscal years being borne by 
GSA'S annual appropriations7/), - once notified that SLUC 

J 

- 6/ While this decision also indicates that indirect costs 
(unlike direct costs) were not recoverable unless they 
would not "otherwise have been incurred", this distinction 
is not supported either by the law or reason and has never 
been followed 'by this Office when applying the law. For 
example, personnel costs which are fixed by law and 
otherwise incurred by a performing agency are required to 
be recovered. - See 57 Comp. Gen. 678-679. We see no 
reason for distinguishing between direct and indirect 
costs in this regard. 

5 1301(a) (1982). 
- 7/ A questionable practice in light of 31 U.S.C. 
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Jwould be charged, IRS was responsible for paying assessed 
charges to the Federal Buildings Fund8/ if it desired to 
continue to store its current records-with GSA. 

A h u s  failure to spell out in the interagency agreement 
what costs would be reimbursed would not serve to prevent 
recovery of the performing agency's actual costs as required 
by the Economy Act. Therefore, for the foregoing reasons, IRS 
is required to reimburse GSA for SLUC costs attributable to 
its storing current IRS records in FRCs. 

haw - _- Comptroller General 
of the United States 

- 8 /  Reimbursement for work or service performed or for 
materials supplied under the Economy Act must also be 
credited to the fiscal year in which they are earned, 
irrespective of when reimbursements are collected. If 
the appropriation which earned the reimbursements has 
expired for obligation purposes at the time of collection, 
then reimbursements can only be credited to the expired 
account or.to the appropriate successor account. 
31 U.S.C. S 701(c) (1982), B-194711-O.M., January 15, 
1980. 

Thus, any reimbursement to GSA for SLUC costs it paid from 
its annual appropriations would have to be deposited to 
the general fund of the Treasury as surplus authority for 
the expired appropriation account and would be unavailable 
to GSA for incurring new obligations. However, since GSA 
has not paid the 1982 and 1983 SLUC charges on behalf of 
IRS this would not be a problem. Reimbursement would go 
directly from IRS to the credit of the Federal Buildings 
Fund. 
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