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DIGEST: 

1 .  Ms. Thompson, a Stay-in-School 
employee, worked outside her normal 
tour of duty with advance permission of 
her supervisor in order to accommodate 
her college examination schedule. The 
goals of the Stay-in-School Program 
require agencies to make reasonable 
accommodations to students' examination 
schedules. Therefore, she is entitled 
to compensation for the hours worked 
outside her normal tour of duty and to 
restoration of the annual leave 
erroneously charged her. 

2 .  Mr. Serna, a Stay-in-School enployee, 
was asked to work on Saturday, May 4 ,  
1984.  This caused him to work 1 1/2 
hours beyond 20-hour limit applicable 
to such employees during the school 
year. He is entitled to compensation 
for the work performed even though it 
exceeded 20 hours that week. The 
limitation is not a bar to compensation 
for work performed under occasional 
special circumstances. 

This decision concerns two college students, 
Christine Thompson and B. J. Serna, employed under the 
Stay-in-School Program by the Forest Service, Department 
of Agriculture.l/ 
regular tours of duty with permission from their super- 
visors. Both were denied full compensation for the time 
they worked. For the reasons given below, we hold that: 
( 1 )  Ms. Thompson is entitled to full compensation for the 
hours she actually worked, as well as restoration of the 

Both performed work outside their 

- '/ The decision was requested by Mr. W. D. 
Moorman, an authorized certifying officer 
at the National Finance Center, Department 
of Agriculture (reference A-2 WDM) . 

! 



8-2 15923 

a n n u a l  l e a v e  s h e  was e r r o n e o u s l y  c h a r g e d ;  and  ( 2 )  
Mr. S e r n a  is e n t i t l e d  to  be p a i d  f o r  t h e  1 1/2 h o u r s  o f  
work h e  p e r f o r m e d  i n  e x c e s s  o f  20 h o u r s .  

BACKGROUND 

P u r s u a n t  t o  5 C.F.R. S 2 1 3 . 3 1 0 2 ( w ) ,  F e d e r a l  a g e n c i e s  
a re  a u t h o r i z e d  t o  make e x c e p t e d  a p p o i n t m e n t s  ( S c h e d u l e  A )  
t o  part-time o r  i n t e r m i t t e n t  p o s i t i o n s  up to  t h e  GS-4 
l e v e l  o f  d i f f i c u l t y  o r  e q u i v a l e n t ,  when f i l l e d  by bona  
f i d e  s t u d e n t s  a p p o i n t e d  u n d e r  t h e  S t a y - i n - S c h o o l  Program. 
S t u d e n t s  i n  h i g h  school or  c o l l e g e  may be a p p o i n t e d  i f  
t h e y  need  t h e  e a r n i n g s  t o  c o n t i n u e  i n  school o r  i f  t h e y  
a r e  m e n t a l l y  r e t a r d e d  or s e v e r e l y  p h y s i c a l l y  h a n d i c a p p e d ,  
and  i f  t h e y  meet t h e  other  s p e c i f i e d  c o n d i t i o n s .  Subsec- 
t i o n  ( w ) ( 2 )  o f  5 C . F . R .  S 213.3102 p r o v i d e s  t h a t  s u c h  
" [ e ] m p l o y m e n t  does n o t  e x c e e d  20 h o u r s  i n  a n y  c a l e n d a r  
week * * *,I '  e x c e p t  t h a t  s t u d e n t s  may work f u l l - t i m e  when- 
e v e r  school is  o f f i c i a l l y  closed a n d  d u r i n g  school v a c a -  
t i o n  p e r i o d s .  

T h e  Federal  P e r s o n n e l  Manual  (FPN) i n  chapter 308 ,  
subchapter  9 ,  p r o v i d e s  i n s t r u c t i o n s  and  g u i d e l i n e s  f o r  
employment  u n d e r  t h e  S t a y - i n - S c h o o l  Program. A c c o r d i n g  to  
t h e  FPM, t h e  p r o g r a m  " h a s  a s  i t s  major o b j e c t i v e  t h e  
employment  o f  n e e d y  s t u d e n t s ,  g i v i n g  them a c h a n c e  t o  work 
i n  Federal  a g e n c i e s  so t h a t  t h e y  c a n  resume or c o n t i n u e  
t h e i r  e d u c a t i o n s  w i t h o u t  i n t e r r u p t i o n s  c a u s e d  by  f i n a n c i a l  
p r e s s u r e s . "  FPM c h .  3 0 8 ,  9-1 ( I n s t .  276 ,  J a n u a r y  2 9 ,  
1 9 8 2 ) .  

As to  t h e  20 -hour  per week l i m i t a t i o n ,  s e c t i o n  9 - 6 ( d )  
o f  FPM chapter 308 e x p l a i n s  t h a t  s t u d e n t s  may work  p a r t -  
t i m e ,  u p  to  20 h o u r s  per week, w h i l e  school is i n  s e s s i o n  
a n d  may work f u l l - t i m e  a t  o the r  times. I t  f u r t h e r  pro- 
v i d e s  t h a t  " [ i l n t e r m i t t e n t  s c h e d u l e s  may be a r r a n g e d  f o r  
those s t u d e n t s  who a r e  u n a b l e  to  work  u n d e r  a f i x e d  par t -  
time s c h e d u l e . "  I n  a d d i t i o n ,  s e c t i o n  9 - 6 ( e )  o f  t h a t  
chapter  p r o v i d e s  t h e  f o l l o w i n g :  

"e. OVERTIME WORK. S i n c e  t h e  p u r p o s e  
of t h e  S t a y - i n - S c h o o l  P r o g r a m  is  t o  p r o v i d e  
p r o d u c t i v e  work  f o r  as many s t u d e n t s  as 
poss ib le ,  r e g u l a r  s c h e d u l i n g  o f  overtime is 
n o t  f u l l y  c o n s i s t e n t  w i t h  t h e  n a t u r e  o f  
t h i s  program. W h i l e  school is i n  s e s s i o n ,  
s t u d e n t s  may n o t  e x c e e d  t h e  20-hour  per 
week l i m i t a t i o n .  * * *I' 
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S e c t i o n  9 - 6 ( e )  goes o n  to  s a y  t h a t  d u r i n g  v a c a t i o n  p e r i o d s  
when s t u d e n t s  a re  w o r k i n g  f u l l - t i m e ,  o v e r t i m e  is l i m i t e d  
t o  e m e r g e n c i e s  or o c c a s i o n a l  spec ia l  c i r c u m s t a n c e s .  
Beyond t h a t ,  a g e n c i e s  are i n s t r u c t e d  t o  select  a d d i t i o n a l  
s t u d e n t s  f o r  t h e  program. 

W i t h  t h i s  b a c k g r o u n d  i n  mind ,  w e  w i l l  t u r n  t o  t h e  
s p e c i f i c  c i r c u m s t a n c e s  o f  each claim. 

CHRISTINE THOMPSON 

On A p r i l  1 6 ,  1 9 8 4 ,  Ms. Thompson made a r e q u e s t  t o  h e r  
s u p e r v i s o r  t o  work o u t s i d e  h e r  regular  20-hour  t ou r  of 
d u t y  f o r  t h e  p a y  period A p r i l  2 9 ,  1 9 8 4 ,  t h r o u g h  May 12 ,  
1984.  T h i s  r e q u e s t ,  w h i c h  was g r a n t e d ,  was made t o  e n a b l e  
h e r  t o  s c h e d u l e  h e r  work h o u r s  a r o u n d  h e r  f i n a l  examina-  
t i o n s  a t  t h e  U n i v e r s i t y  o f  N e w  Mexico. Under  h e r  revised 
s c h e d u l e  s h e  worked o n l y  24 h o u r s  d u r i n g  t h e  2-week 
pe r iod ,  11 h o u r s  of w h i c h  were o u t s i d e  t h e  h o u r s  of h e r  
r e g u l a r  s c h e d u l e .  The  r e g i o n a l  p e r s o n n e l  o f f i c e ,  however ,  
took e x c e p t i o n  t o  t h i s  a c t i o n .  When i t  s u b m i t t e d  
Ms. Thompson ' s  t i m e  a n d  a t t e n d a n c e  report t o  t h e  N a t i o n a l  
F i n a n c e  C e n t e r  f o r  p a y m e n t ,  i t  charged h e r  a n n u a l  l e a v e  
f o r  t h e  h o u r s  s h e  d i d  n o t  work d u r i n g  h e r  r e g u l a r  t o u r  of 
d u t y  and  d e n i e d  h e r  paymen t  f o r  t h e  1 1  h o u r s  s h e  worked 
o u t s i d e  h e r  r e g u l a r  t o u r  o f  d u t y .  A s  a r e s u l t  s h e  was 
paid o n l y  f o r  13  h o u r s  o f  work and  was charged 27 h o u r s  o f  
a n n u a l  l e a v e  ( o u t  of 29  h o u r s  t h e n  a v a i l a b l e  to  h e r ) .  

Ms. Thompson h a s  p r o t e s t e d  t h i s  a c t i o n .  She r e q u e s t s  
paymen t  fo r  t h e  11 h o u r s  s h e  a c t u a l l y  worked o u t s i d e  h e r  
r e g u l a r  t o u r  o f  d u t y  a n d  r e s t o r a t i o n  of t h e  a n n u a l  l e a v e  
charged a g a i n s t  h e r  f o r  t h o s e  h o u r s .  W e  b e l i e v e  t h a t  s h e  
is e n t i t l e d  to  t h e  relief s h e  requests. The  p u r p o s e  of 
t h e  S t a y - i n - S c h o o l  Program is  served b y  r e q u i r i n g  a g e n c i e s  
t o  accommodate t h e  s t u d e n t ' s  e x a m i n a t i o n  s c h e d u l e  t o  t h e  
maximum e x t e n t  p o s s i b l e .  M o r e o v e r ,  as shown a b o v e ,  t h e  
F e d e r a l  P e r s o n n e l  Manual  i n s t r u c t s  a g e n c i e s  t o  a r r a n g e  
i n t e r m i t t e n t  s c h e d u l e s  f o r  those s t u d e n t s  who a re  u n a b l e  
t o  work a f i x e d  part-time s c h e d u l e .  

W e  r e c o g n i z e  t h a t  Ms. Thompson had a r e g u l a r  
part-t ime s c h e d u l e  a n d  n o t  a n  i n t e r m i t t e n t  s c h e d u l e .  
N e v e r t h e l e s s ,  i t  appears t h a t  h e r  i m m e d i a t e  s u p e r v i s o r  
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a p p r o v e d  t h e  r e v i s e d  s c h e d u l e  a s  a r e a s o n a b l e  
accommoda t ion  t o  Ms. Thompson ' s  c o l l e g e  e x a m i n a t i o n  
s c h e d u l e .  W e  b e l i e v e  t h i s  a p p r o v a l  was v a l i d  and  s h o u l d  
be g i v e n  e f f e c t .  A c c o r d i n g l y ,  Ms. Thompson is e n t i t l e d  to 
b e  p a i d  f o r  t h e  1 1  h o u r s  s h e  worked o u t s i d e  h e r  r e g u l a r  
tour o f  d u t y  a n d  t o  a c o r r e s p o n d i n g  c r e d i t  of 1 1  h o u r s  t o  
h e r  a n n u a l  l e a v e  a c c o u n t .  

R. J. SERNA 

On May 3 ?  1984 ,  M r .  S e r n a  was a s k e d  by  h i s  s u p e r v i s o r  
to  work o v e r t i i n e  on Saturday ,  May 5 ,  1984. The request 
was made f o r  t h e  p u r p o s e  o f  moving f u r n i t u r e  d u e  t o  a 
r e o r g a n i z a t i o n .  H e  c o n s e n t e d ,  a n d  a l o n g  w i t h  severa l  
o t h e r  e m p l o y e e s ,  h e  worked 6 h o u r s  o n  t h a t  S a t u r d a y .  
S e v e r a l  d a y s  l a t e r ,  t h e  r e g i o n a l  p e r s o n n e l  o f f i c e  i n f o r m e d  
h i m  t h a t  h e  would  o n l y  be p a i d  f o r  4 1/2 h o u r s  s i n c e  t h e  
a d d i t i o n a l  1 1/2 h o u r s  worked  caused h im t o  e x c e e d  h i s  
20-hour  per  week l i m i t a t i o n  u n d e r  t h e  program. Mr. S e r n a  
r e q u e s t s  paymen t  f o r  t h e  1 1/2 h o u r s ,  s t a t i n g  t h a t  he  was 
n e v e r  c o u n s e l e d  t h a t  h e  was l i m i t e d  t o  20 h o u r s  and  t h a t  
h e  p e r f o r m e d  t h e  work i n  good  f a i t h .  

We h o l d  t h a t  h e  is e n t i t l e d  t o  be p a i d .  The 20-hour  
p e r  week l i m i t a t i o n  m u s t  be c o n s t r u e d  i n  l i g h t  of t h e  
purposes o f  t h e  program and  t h e  n e e d  f o r  o c c a s i o n a l  e x t r a  
work o n  t h e  p a r t  o f  t h e  s t u d e n t  e m p l o y e e s .  T h i s  is 
c l e a r l y  shown b y  t h e  l a n g u a g e  o f  s e c t i o n  9 - 6 ( e )  o f  FPM 
chapter 3 0 8 ?  q u o t e d  a b o v e .  T h e  purpose of t h e  l i m i t a t i o n  
i n  t h a t  s e c t i o n  is n o t  o n l y  t o  protect each s t u d e n t  f rom 
a n  e x c e s s i v e  work s c h e d u l e ,  b u t  a lso t o  p r o v i d e  p r o d u c t i v e  
work f o r  as many s t u d e n t s  a s  poss ib le .  T h u s ,  r e g u l a r  
s c h e d u l i n g  o f  o v e r t i m e  is proscribed. However ,  s e c t i o n  
9 - 6 ( e )  a lso s t a t e s  t h a t ,  d u r i n g  v a c a t i o n  per iods when 
s t u d e n t s  are  w o r k i n g  f u l l - t i m e ,  o v e r t i m e  may be s c h e d u l e d  
t o  meet e m e r g e n c y  c o n d i t i o n s  o r  u n d e r  o c c a s i o n a l  spec ia l  
c i r c u m s t a n c e s .  We b e l i e v e  t h i s  l a n g u a g e  is e q u a l l y  
appl icable  t o  t h e  o c c a s i o n a l  use o f  o v e r t i m e  d u r i n g  school 
s e s s i o n s .  W e  see no  e v i d e n c e  t h a t  t h e  20-hour  p r o v i s i o n  
was i n t e n d e d  t o  b e  a n  a b s o l u t e  p r o h i b i t i o n  o f  c o m p e n s a t i o n  
f o r  work o v e r  20 h o u r s  u n d e r  s u c h  s p e c i f i e d  c o n d i t i o n s .  

Here, t h e  e x t r a  work was p e r f o r m e d  b y  Mr. S e r n a  a t  
t h e  r e q u e s t  o f  h i s  s u p e r v i s o r  t o  meet t h e  immediate n e e d  
to  move o f f i c e  f u r n i t u r e  o n  t h a t  p a r t i c u l a r  d a y .  I n  o u r  
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view, this is the type of occasional special circumstance 
contemplated by the FPM. Hence, Mr. Serna is entitled to 
be paid f o r  the 1 1/2 hours of time. 

Com p t ro 1 1 e 1: Gene r a 1 
of the United States 
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