203>

THE COMPTROLLER GENERAL
OF THE UNITED STATES

WASHINGTON, D.C. 20548

FILE: B-214278 OATE: January 25, 198%

MATTER OF: Farmers Home Administration - Cost Sharing
Requirements

DIGEST: 1. A local share of program costs is required
under the FmHA Water and Waste Disposal
Development Grant Program. Where a statu-
tory provision specifies that the Federal
contribution to a local project will not
exceed a particular percentage of project
costs, the remaining project costs should be
funded with non-Federal monies in the absence
of a clear indication of contrary
Congressional intent.

2. In the absence of a specific statutory au-
thority, Federal grant-in—-aid funds from one
program may not be used to satisfy the local
share requirements of another Federal grant-
in~aid program. Neither the FmHA Water and
Waste Disposal Development Grant Program nor
the EPA treatment works construction grant
program contain such authority. However, two
or more agencies may contribute to the same

- project (if each is authorized to do so) pro-
vided that the total Federal grant payment
does not exceed the statutory limit.

3. The term "project costs" mean, in this con-
text, costs eligible for grant assistance
under a particular grant program plus the
remaining non-Federal share. While another
agency may not contribute the same project
costs if the first agency has made the maximum
allowable grant it is free to make a grant for
other costs, not eligible under the first
agency's grant authority, to the extent per-
mitted by its own statute.

The Administrator of the Farmers Home Administration

(FmHA) has asked whether a cost sharing or matching fund
requirement exists under the FmHA Water and Waste Disposal
(WWD) Development Grant Program. The WWD authorizing legis-
lation limits a grant to a specific percentage of project
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development costs while remaining silent as to where the re-
maining funds will originate. The Administrator also asks to
what extent WWD grant funds may be used to satisfy local match
requirements under the Environmental Protection Agency's (EPA)
treatment works construction grant program, As explained

be we conclude that a local share is required under the WWD
oo .<at Grant Program, and that WWD grant funds may not be
Uo - . .acisfy the local share of EPA's treatment works con-

struction program, We also conclude, in explaining several
hypothetical funding arrangements, that FmHA may be able to make
a separate grant to an overall project that includes an EPA
grant so long as FmHA does not pay for costs that are eligible
for assistance under the EPA grant award.

BACKGROUND

Section 306(a)(2) of the Consolidated Farm and Rural
Development Act, as amended, 7 U.S.C. § 1926(a)(2)(1982),
authorizes the Secretary of Agriculture to award grants--—

"* * * ro finance specific projects for works for
the development, storage, treatment, purifica-
tion, or distribution of water or the collection,
treatment, or disposal of waste in rural

areas * * * "

Such grants may not exceed 75 percent of project development
costs., Id. The submission indicates that where project
assistance is necessary, loans are made to the maximum extent
possible and development grants up to 75 percent of project
development costs are then used for the remainder of the
project. The combination of loan and grant funds is used to
reduce user costs to a reasonable level. See 7 C.F.R.

§ 1942.356. The submission also notes that the FmHA occa-
sionally participates with other Federal agencies (e.g., the
EPA) in providing financial assistance to a project, and raises
several questions, which we will address later in this
decision, regarding such joint participation.

Local Match Requirement under the WWD Development Grant Program

The FmHA argues that no local match is required under the
WWD Development Grant Program since neither 7 U.S.C.
§ 1926(a)(2) nor its legislative history sets forth such a
requirement. We disagree. Where a statutory provision such as
section 1926(a)(2) specifies that the Federal contribution to a
local project will not exceed a particular percentage, we
normally interpret it as providing that the remaining portion
of the project costs will be funded through a local share made
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up of funds from non-Federal sources. See, e.9., B-167694,
May 22, 1978; 52 Comp. Gen. 558 (1973). Some clear expression
from Congress is required to reach another result. Moreover,
we do not agree with the FmHA's assertion that the legislat: =
history of section 1926(a)(2) is silent on the issue of a .i..
share. The House report which accompanied the Agricultural
Credit Act of 1978, Pub. L. No. 95-334, 92 sStat. 421, explain-
with regard to the water and waste disposal grant program:

"Development grants are authorized to be
made to public or quasi-public agencies for the
development, storage, treatment, purification,
and distribution of domestic water or the col-
lection, treatment, or disposal of waste in rural
areas. Grants may not exceed 50 percentl/of the
development cost of the projects and supplement
other funds borrowed or furnished by applicants
to pay development costs." H.R. Rep. No. 986,
95th Cong., 2nd Sess. 19 (1978). (Emphasis
added.)

The underscored language clearly indicates that a portion of
the development cost of a project is to be paid with funds
provided by the applicant, either directly or through bor-
rowing. We also note that in his floor remarks of May 1, 1978,
Senator Allen repeatedly stated that the bill, then under
consideration by the Senate, would increase the maximum allow-
able Federal share on water and waste disposal projects from
50 to 75 percent., 124 Cong. Rec. 11863, 11864, 11865 (1978).
We interpret Senator Allen's reference to a maximum allowable
"Federal share®™ of 75 percent to mean that overall Federal !as
opposed to simply FmHA) grant funding for WWD projects is not
to exceed 75 percent,

It is accordingly our opinion that a local share is

required under the Water and Waste Disposal Development Grant
Program.

Use of Federal Grant Funds for Local Share

When a Federal agency enters into an assistance agreement
with an eligible recipient, an entire project or program is
approved, Where a local share is required, this agreement
includes an estimate of the total costs, that is, a total which
will exceed the amount to be borne by the Federal Government.

1/ section 105 of Pub. L. No. 95-334, 92 Stat. 421, sub-
stituted 75 percent for 50 percent,
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The additional contribution which is needed to supply full
support for the anticipated costs is the local or non-Federal
matching share. Once the agreement is accepted, the assistance
recipient is committed to provide the non-Federal share. E.g.,
B-130515, July 20, 1973. Failure to meet this commitment may
“result in the disallowance of all or part of otherwise allow-
able Federal share costs.

We have consistently held that in the absence of specific
statutory authority, Federal grant-in-aid funds from one pro-
gram may not be used to satisfy the local share requirements of
another Federal grant-in-aid program. 56 Comp. Gen. 645, 648
’1977). We are aware of no authority under either the FmHA WWD

.. =lopment “~ant Program or the EPA treatment works construc-
tion 4oi - cam (33 U.S.C. §§ 1281-1299) which would permit
grant funds -_eived under one program to be used to satisfy

the local share of the other.

We disagree with the FmHA contention that section 347 of
the Consolidated Farm and Rural Development Act authorizes the
.3e of grant funds received under other Federal programs to
fund project costs not covered by a WWD development grant.
Section 347, 7 U.S.C. § 1995 (1982), which was added by the
Agricultural Credit Act of 1978, provides that:

"Notwithstanding any other provision of law,
other departments, agencies, and executive
establishments of the Federal Government may
participate and provide financial and technical
assistance jointly with the Secretary to any
applicant to whom assistance is being provided
und=sr any program administered by the Farmers
Home Administration. Participation by any other
department, agency, or executive establishment
shall be only to the extent authorized for, and
subject to the authorities of, such other depart-
ment, agency, or executive establishment, except
that any limitation on joint participation is
superseded by this section.”

As the submission notes, the reports explaining this section
consist primarily of paraphrases of the statutory language
itself. H.R. Rep. No. 986, 95th Cong., 2d Sess. 4, 47 (1978);
H.R. Rep. No. 1344, 95th Cong., 24 Sess. 30-31 (1978). The
only additional Congressional clarification comes from the

following floor remarks made by Senator Allen of Alabama on
May 1, 1978:
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"This provision * * * will authorize other
Federal departments and agencies to participate
with the FmHA in its program of financial and
technical assistance under the act.

"This provision will provide authority now
lacking under law for the Heritage Conservation
and Recreation Service to join with the FmHA in
financing community recreation projects, and will
resolve any similar questions that may arise as
to the ability of other agencies, whose funding
authorities might complement FmHA programs, to
participate in those programs."” (Emphasis
supplied.) 124 Cong. Rec. 11862-3 (1978).

According to the submission, the Heritage Conservation and
Recreation Service had taken the position that it was precluded
from contributing funds to FmHA projects. We were unable to
learn the views of the Service because it no longer exists and
FmHA was unable to provide us with an explanation either,

We do not think that 7 U.S.C. § 1995 was intended to over-
come the requirement of a local share. Rather, we think that
this section provides for a collaborative effort among agencies
with differing funding authorities to coordinate their assis-
tance on projects which serve a variety of statutory purposes.
This authority is consistent with the authority to coordinate
funding conferred upon the heads of Federal agencies by the:
Joint Funding Simplification Act of 1974, 31 U.S.C.

§§ 7101-7112 (1982), due to expire February 13, 1985,

Office of Management and Budget (OMB) Circular. A-111 which
established regulations under the Joint Funding Simplification
Act recognized that joint funding would have to be carried out
sO as to preserve the local share requirements of jointly
managed programs. See OMB Circular A-111, Attachment D, para-
graph 6d(1), rescinded March 7, 1983. Whlle no longer in
effect and designed for another more elaborate statutory
scheme, we think the position taken in that circular essential-
ly reflects the proper interpretation of "joint participation”
as used in 7 U.S.C. § 1995,

We do not think that Congress intended that where the
funding authorities of two different agencies overlap, an
applicant for assistance would be able to receive combined
grant support in an amount exceeding the statutorily designated
maximum under either authority. Senator Allen refers to the
funding authorities of other agencies which complement rather
than duplicate those of the FmHA.
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We also note that where Congress has authorized the use of

-ral grant funds to satisfy local share requirements, it has
very clearly conveyed its intent. See, e.g., section 105(a)(9)
of the Housing and Community Development Act of 1974,
42 U.S.C. § 5305(a)(9) (1982), which authorizes the use of
Community Development Block Grant funds to pay the non-Federal
share required in connection with a Federal grant-in-aid pro-
gram undertaken as part of a community development program.
The EPA treatment works construction grant program itself pro-
vides that certain sums allotted to the Commonwealth of Puerto
Rico may be used to fund the non-Federal share of five spe-
cified projects. 33 U.S.C. § 1282(c) (1982). We think that if
Congress had intended through the enactment of 7 U.S.C.
§ 1995 to authorize the use of either FmHA WWD or EPA treatment
works construction grant funds to satisfy a local share re-
quirement, it would have so provided in far more explicit
terms.

Hypothetical Questions

The Administrator has provided us with four general
hypothetical examples of various proposed funding arrangements
with the EPA waste treatment construction program. Each of
these examples is discussed in order. We note that our
responses are intended only to express general principles and
in no way approve any specific grant arrangement.

Example 1: EPA provides a maximum grant of 75 percent,
which is its maximum grant authority on EPA-eligible project
costs. May FmHA provide a 40-year loan for the balance of the
project costs?

Response: The FmHA may loan the local government all or a
portion of the 25 percent. As noted in the earlier discussion
of the House Report on the Agricultural Credit Act of 1978,
grant funds were intended to supplement other funds furnished
directly by the applicant or obtained by the applicant as part
of a loan commitment. 1In either case, the applicant is
contributing its own funds.

Example 2: EPA provides a maximum grant of 75 percent of
the EPA eligible costs. Due to excessively high user operation
and maintenance costs, FmHA could make a grant for the differ-
ence between the amount of EPA funds and the remaining project
costs and still be within the FmHA grant limit of 75 percent,
meaning that the entire project would be funded with Federal
funds. 1Is such a result permissible, or must the local match
come from sources other than Federal grants?
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Response: Where a project receives a treatment works
construction grant of 75 percent of the EPA project, it is not
eligible for FmHA WWD grant funding. The 25 percent not funded
by the EPA grant must be furnished by the local government,
either directly or through borrowing, as noted in the response
to the first example.

Example 3: EPA makes a grant of only 60 percent of total
project costs since certain costs (such as land acquisition)
are sometimes not grant eligible., Should FmHA limit its grant
to the difference between the actual EPA grant (60 percent) and
the FmHA maximum (75 percent) (i.e. 15 percent)?

Response: The example appears to reflect some confusion
in the use of the word "project"™ in the context of the grants
used in the example. Where a grant making agency is not
authorized to pay for a certain kind of cost, these costs do
not form a part of the project grant awards made by that
agency. While in one sense a grant may go to pay for a larger
"project," the "project" covered by the particular agency's
award is more limited. 1In example 3, it appears that the EPA
grant, which must be 75 percent, no more and no less, of the
costs covered by the EPA award (see 59 Comp. Gen. 1 (1979)),
would cover only a portion of an overall project envisioned by
the recipient or grantee, The remaining costs of the overall -
project may be eligible for payment under further grant awards.
but these other awards cannot include the local share requi:c:-
ments of the EPA grant. By way of illustration, if the EPA
grant is for an EPA project estimated to cost $80,000, EPA
would provide $60,000 and the grantee would provide the $20,000
local share. 1If the overall project will cost $100,000,
($80,000 EPA project and other EPA ineligible costs), the
remaining $20,000 may be eligible for payment under another
grant program, possibly from FmHA, if these costs are allowable
under that program. Assuming FmHA has authority, FmHA could
make an award of up to $15,000 or 75 percent of the second
grant. This result would appear to coincidentally result in
FmHA paying 15 percent of the overall project, but the FmHA
funds cannot go to EPA eligible costs.

Example 4: 1In a $100,000 project, EPA determines that
$80,000 of the total costs are eligible for EPA funding. EPA
provides a grant for $60,000 (75 percent of $80,000). FmHA
provides a grant of $30,000 (75 percent of the cost not funded
by the EPA grant), resulting in a combined grant combination of
90 percent of project costs. Is this result acceptable?

Response: As indicated in our answer to example 3, the
proposal to have FmHA contribute a portion of an EPA grant pro-
gram is not proper to the extent that they serve to pay for the
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EPA non-Ffederal share since the FmHA funds do not qualify as
non-Feceral share under EPA's program authority. As we noted
in the response to Example 3, there is the potential for two
separate grants: the first, an EPA grant award for 75 percent
of a $80,000 project and, the second, an FmHA grant award of
75 percent of a $20,000 project. The total funding from all
Federal sources would amount to $75,000 or 75 percent of the
$100,000 overall project. We stress, however, that in the
absence of more details, we are unable to state with any cer-
tainty that the two grant arrangement is actually an available
option under the two programs. This might also be a situation
in which joint participation could be explored, but in the
absence of any details, we reserve our views on the appro-
prizt-eness of this authority. 1In no case can we see how the

R - wart101pat10n, as proposed, can be achieved without
Fmr misstnt o ~aving for a portion of a required local
share.

Comptroller;Genéral

of the United States





