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1 .  An i n d i v i d u a l  was o f f e r e d  a p o s i t i o n  
a s  a n  e x p e r t  f o r  a p r e s i d e n t i a l  
c o m m i s s i o n  u n d e r  5 U.S.C. S 3109.  H e  
a c c e p t e d  a n d  b e g a n  w o r k i n g  i m m e d i a t e l y  
a t  t h e  r e q u e s t  o f  t h e  e x e c u t i v e  
d i rector  of t h e  c o m m i s s i o n  p e n d i n g  
c o m p l e t i o n  o f  h i r i n g  p r o c e d u r e s .  
T h e  i n d i v i d u a l  was n e v e r  a c t u a l l y  
a p p o i n t e d  b e c a u s e  h e  s u b s e q u e n t l y  
re jected a f o r m a l  o f f e r  of employment .  
However, s i n c e  h e  b e g a n  work i n  good  
f a i t h  and  u n d e r  color of a u t h o r i t y ,  
h e  is  to  be c o n s i d e r e d  a de f a c t o  
e m p l o y e e  a n 3  may b e  p a i d  the r e a s o n -  
ab le  v a l u e  o f  t h e  s e r v i c e s  p e r f o r m e d  
w h i l e  i n  t h a t  s t a t u s ,  t h e  v a l u e  of 
w h i c h  may b e  e s t a b l i s h e d  a t  t h e  r a t e  
o f  c o m p e n s a t i o n  s e t  f o r  t h e  e x p e r t  
p o s i t i o n .  

2. An i n d i v i d u a l ,  a s  a d e  f a c t o  e m p l o y e e ,  
may be pa id  t h e  r e a s o n a b l e v a l u e  o f  
t h e  s e r v i c e s  r e n d e r e d  w h i l e  i n  t h a t  
s t a t u s .  However ,  i f  he  is l a t e r  n o t i -  
f i e d ,  becomes aware, or h a s  r e a s o n  to  
be l ieve  t h a t  h e  h a s  n o t  b e e n  p r o p e r l y  
a p p o i n t e d  o r  t h a t  h e  h a s  no  a u t h o r i t y  
t o  p e r f o r m  t h e  d u t i e s  o f  t h e  p o s i t i o n ,  
h e  ceases t o  be a de facto e m p l o y e e .  
I t  c a n n o t  be s a i d  t h a t  h i s  work con-  
t i n u a t i o n  is i n  good f a i t h  a n d  s u f f i -  
c i e n t l y  u n d e r  color o f  a u t h o r i t y  so 
as t o  permit paymen t  for  s e r v i c e s  
r e n d e r e d  beyond  t h e  d a t e  o f  n o t i c e .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom t h e  
P e r s o n n e l  O f f i c e r ,  O f f i c e  o f  t h e  S e c r e t a r y ,  U n i t e d  S t a t e s  
D e p a r t m e n t  o f  t h e  I n t e r i o r .  I t  c o n c e r n s  t h e  e n t i t l e m e n t  of 
Mr. Robert Lobato t o  be c o m p e n s a t e d  as a d e  f a c t o  employee 
f o r  s e r v i c e s  p e r f o r m e d  w i t h  t h e  P r e s i d e n t i a l  Commiss ion  o n  
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I n d i a n  R e s e r v a t i o n  Economies .  We c o n c l u d e  t h a t  n e  may 
r e c e i v e  c o m p e n s a t i o n  for p a r t  o f  t h e  per iod  i n  q u e s t i o n ,  
for t h e  f o l l o w i n g  r e a s o n s .  

SACKGROUND 

By E x e c u t i v e  O r d e r  1 2 4 0 1 ,  J a n u a r y  1 4 ,  1 9 8 3 ,  t h e  
P r e s i d e n t i a l  C o n m i s s i o n  on  I n d i a n  R e s e r v a t i o n  Economies  
Mas e s t a b l i s h e d .  T h e  p u r p o s e  o f  t h e  Commiss ion  was t o  
promote t h e  d e v e l o p m e n t  o f  s t r o n g  p r i v a t e  sector s r e s e n c e  
o n  F e d e r a l l y  r e c o g n i z e d  I n d i a n  r e s e r v a t i o n s ,  i n  order t o  
r e d u c e  t r i b a l  d e p e n d e n c e  o n  Federal  m o n i e s  a n d  programs 
and  r e d u c e  F e d e r a l  p r e s e n c e  i n  t r i b a l  a f f a i r s .  Commiss ion  
f u n d i n g ,  s t a f f i n g ,  and  o t h e r  s e r v i c e s  and  f a c i l i t i e s  were 
t o  be p r o v i d e d  t h r o u g h  t h e  O f f i c e  o f  t h e  S e c r e t a r y  o f  t h e  
I n t e r i o r  . 

T h e  E x e c u t i v e  Director  of t h e  Cornmission,  
Mr. iioy Sarnpsel, i n t e r v i e w e d  Mr. Robert  Lobato and  
o f f e r e d  h i m  employment  w i t h  t h e  Commiss ion  as  a n  e x p e r t  
u n d e r  5 U.S.C. S 3109 ( 1 9 8 2 ) .  S i n c e  t h e  n e e d  f o r  h i s  
se rv ices  w a s  i m m e d i a t e ,  a v e r b a l  r e q u e s t  was made to  t h e  
p e r s o n n e l  management  s p e c i a l i s t  of t h e  D e p a r t m e n t  of t h e  
I n t e r i o r ' s  P e r s o n n e l  O f f i c e ,  to  meet w i t h  Yr. Lobato and 
complete a l l  employment  d e t a i l s  a s  q u i c k l y  a s  possible .  
T h a t  m e e t i n g  w a s  h e l d  o n  November 15 ,  1983.  

D u r i n g  t h e  course of t h a t  m e e t i n g ,  M r .  Lobato 
i n f o r m e d  t h e  p e r s o n n e l  management  s p e c i a l i s t  of s e v e r a l  
p e r t i n e n t  f a c t s .  T h e  f i r s t  was t h a t  a l t h o u g h  h e  was 
o f f e r e d  a n  a p p o i n t n e n t  a s  a n  e x p e r t  u n d e r  5 U.S .C .  S 3109,  
h e  p r e f e r r e d  a n  a p p o i n t m e n t  wh ich  p r o v i d e d  h i m  w i t h  c i v i l  
s e r v i c e  b e n e f i t s .  T h e  s e c o n d  was t h a t  h e  had  a l r e a d y  
begun  work o n  Yovember 8 a t  t h e  r e q u e s t  o f  t h e  Z x e c u t i v e  
D i rec to r ,  Mr. Sampsel. Rased o n  t h a t  i n f o r m a t i o n ,  
M r .  Lobato was i n f o r m e d  t h a t  h e  had  y e t  t o  be o f f i c i a l l y  
a p p o i n t e d  t o  a F e d e r a l  p o s i t i o n ,  t h a t  h e  s h o u l d  s t o p  work- 
i n g  u n t i l  h i s  a p p o i n t m e n t  c o u l d  be e f f e c t e d ,  and  t h a t  he 
c o u l d  n o t  be p a i d  f o r  h i s  s e r v i c e s  u n t i l  so a p p o i n t e d .  
Mr. Sampsel a n d  t h e  D e p u t y  Director were a l s o  a d v i s e d  t h a t  
there  was no  a u t h o r i t y  to  p a y  Y r .  Lobato u n t i l  a p p o i n t e d  t o  
a p o s i t i o n .  

As to  t h e  t y p e  of a p p o i n t m e n t  to b e  g i v e n  Yr. Lobato, 
i t  was d e c i d e d  t h a t  h e  would  be g i v e n  a n  e x c e p t e d  appoint-  
ment  u n d e r - 5  C.F.R.  § 2 1 3 . 3 1 9 9 ( a )  as Director ,  Program 
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Design  and A s s e s s m e n t ,  f o r  t h e  C o m m i s s i o n ,  a t  t h e  g r a d e  
GS-15,  s t e p  1 0 ,  l e v e l .  Yr. Sampsel requested t h a t  t h e  
a p p o i n t n e n t  be made o f f i c i a l  as r a p i d l y  a s  p o s s i b l e  and  
t h a t  e v e r y  avenue  b e  e x p l o r e d  to  compensa te  H r .  Lobato fo r  
s e r v i c e s  a l r e a d y  per formed.  

A n  SF-52,  3 e q u e s t  f o r  P e r s o n n e l  A c t i o n ,  was p r e p a r e d  
by t h e  Co inmiss ion ,  to  be e f f e c t i v e  December 2 0 ,  1 9 8 3 .  I t  
was r e c e i v e d  for ac t ion  i n  t h e  D i v i s i o n  o f  2ersonnel 
S e r v i c e s ,  Department of  t h e  In t e r io r ,  o n  December 5 ,  1 9 8 3 .  
However, N r .  Lobato  d e c i d e d  n o t  t o  a c c e p t  employment w i t h  
t h e  Commission, and t h e  appo in tmen t  a c t i o n  was c a n c e l e d  on 
December 8 ,  1 9 8 3 .  

By l e t t e r  dated May 2 9 ,  1 9 8 4 ,  Mr. Loba to  f o r m a l l y  
r e q u e s t e d  payment a t  $ 2 4 4  p e r  day  f o r  t h e  s e r v i c e s  w h i c h  he 
claims to  have  r e n d e r e d  t o  t h e  Commission. H i s  i t e m i z e d  
bill r e f e r s  to  4 d a y s  of s e r v i c e  pr ior  to  t h e  November 1 5 t h  
m e e t i n g ,  s e r v i c e s  on November 1 5 t h ,  and 15 d a y s  of s e r v i c e  
from t h e n  t h r o u g h  December 8 ,  1 9 8 3 .  

T h e  agency  e x p r e s s e s  d o u b t  t h a t  Y r .  Loba to  is 
e n t i t l e d  t o  payment for any  s e r v i c e  pe r fo rmed  on and 
a f t e r  November 1 5 .  However, t h e y  have s u g g e s t e d  N r .  Lobato 
may be e n t i t l e d  t o  compensa t ion  p r i o r  t o  t h a t  d a t e  as a 
I d e  f a c t o  employee based on our d e c i s i o n s  i n  55 Cornp. G e n .  
109 ( 1 9 7 5 ) ,  and 3 - 1 9 3 6 0 5 ,  J a n u a r y  8 ,  1 9 7 9 .  

D E C I S I O N  

Al though Mr. Lobato  had been o f f e r e d  employment w i t h  
t h e  Commission, he was n e v e r  o f f i c i a l l y  employed by t h e  
Commission s i n c e  t h e  a p p o i n t n e n t  o f f e r e d  was r e j e c t e d  by 
h i m  and o f f i c i a l l y  c a n c e l e d  p r io r  to  i t s  e f f e c t i v e  d a t e .  
T h e r e f o r e ,  s i n c e  he  pe r fo rmed  s e r v i c e s  f o r  t h e  Commiss ion ,  
h i s  o n l y  e n t i t l e m e n t  to  compensa t ion  for these s e r v i c e s  is 
t h a t  a s  a _. d e  f a c t o  employee.  

We have  d e f i n e d  a d e  f a c t o  o f f i c e r  or employee a s  
a n  i n d i v i d u a l  who p e r f o G s  t h e  d u t i e s  o f  a n  o f f i c e  or 
p o s i t i o n  w i t h  a p p a r e n t  r i g h t ,  under  color of a n  a p p o i n t -  
ment ,  and w i t h  claim of t i t l e  t o  s u c h  o f f i c e  or posit ion.  
Where there  is a n  o f f i c e  o r  pos i t i on  to  be f i l l e d  and a n  
i n d i v i d u a l  who ac ts  unde r  color of a u t h o r i t y  f i l l s  t h e  
p o s i t i o n  and p e r f o r m s  t h e  d u t i e s ,  h i s  ac t ions  are c o n s i d e r e d  
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t o  be t h a t  o f  a d e  f ac to  o f f i c e r  or e m p l o y e e .  S e e  J o h n  F. 
D o n n e l l y ,  B-193605, J a n u a r y  3 ,  1979 ,  and  d e c i s i o n s  c i t e d .  

W i t h  r e g a r d  t o  t h e  matter o f  c o m p e n s a t i o n  for 
s e r v i c e s  p e r f o r m e d ,  w e  h a v e  h e l d  t h a t  i n  t h e  a b s e n c e  o f  
a s t a t u t e  e x p r e s s l y  p r o h i b i t i n g  paymen t  f r o m  appropr ia ted  
f u n d s  t3 s u c h  an i n d i v i d u a l ,  o r  a s t a t u t e  r e q u i r i n g  r e f u n d  
o f  m o n i e s  a l r e a d y  r e c e i v e d ,  a -- d e  f a c t o  e m p l o y e e  may be 
p a i d  c o m p e n s a t i o n  e q u a l  t o  t h e  r e a s o n a b l e  v a l u e  o f  t h e  
s e r v i c e s  r e n d e r e d  d u r i n g  t h e  p e r i o d  o f  de  f a c t o  employ- 
inent.  18 C o m p .  Gen. 815  ( 1 9 3 9 ) ;  52 C o m c  Gen. 700 ( 1 9 7 3 ) ;  
55  Comp. Gen. 109  ( 1 9 7 5 ) .  We h a v e  f u r t h e r  r u l e d  t h a t  t h e  
v a l u e  o f  those s e r v i c e s  may be e s t a b l i s h e d  a t  t h e  r a t e  of 
bas ic  c o m p e n s a t i o n  se t  €or t h e  p o s i t i o n  to w h i c h  a p p o i n t e d  
or  t o  be a p p o i n t e d .  
1977 .  

Keel a n d  H e r n a n d e z ,  22 , 

A c c o r d i n g  to  t h e  s u b m i s s i o n ,  t h e  E x e c u t i v e  Director, 
t h r o u g h  t h e  a u t h o r i t y  o f  E x e c u t i v e  Order  12401 ,  c i t e d  a b o v e ,  
c o o r d i n a t e s  h i r i n g  a c t i v i t i e s  w i t h  t h e  D e p a r t m e n t  o f  t h e  
I n t e r i o r  p e r s o n n e l  t o  assure c o m m i s s i o n  s t a f f  m a i n t e n a n c e ,  
w i t h  f i n a l  d e c i s i o n s  o n  s t a f f  h i r i n g  v e s t e d  i n  t h e  E x e c u t i v e  
Director .  A p p a r e n t l y ,  t h e  n e e d  f o r  Mr. J,obato's s e r v i c e s  
was so a c u t e  t h a t  t h e  E x e c u t i v e  Director a u t h o r i z e d  h i m  to  
b e g i n  work i m m e d i a t e l y  w h i l e  p e r s o n n e l  a c t i o n s  t o  e f f e c t  h i s  
a p p o i n t m e n t  a s  a n  e x p e r t ,  a n d  l a t e r ,  a s  a F e d e r a l  e m p l o y e e  
u n d e r  a n  e x c e p t e d  a p p o i n t n e n t ,  were b e i n g  c o m p l e t e d .  T h e  
a g e n c y  s u b m i s s i o n  s t a t e s  f u r t h e r  tna t  M r .  Lobato acted i n  
c o n c e r t  w i t h  a s e n i o r  e c o n o m i s t  a t  t h a t  e a r l y  d a t e  t o  
d e v e l o p  a c o m p r e h e n s i v e  p l a n  t o  i d e n t i f y  problems and  areas  
of c o n c e r n ,  w h i c h  would s e r v e  as a g u i d e  f o r  work groups 
when c o n d u c t i n g  o n - s i t e  r e v i e w s .  F o l l o w i n g  a p p r o v a l  o f  
t h a t  work  p l a n ,  he  p e r s o n a l l y  d i r e c t e d  three of these work 
g r o u p s .  

I t  seems r e a s o n a b l y  e v i d e n t  t h a t  a t  t h e  o u t s e t ,  
Mr. Lobato p e r f o r m e d  t h e  d u t i e s  o f  t h e  p o s i t i o n  f o r  w h i c h  
employmen t  was t e n d e r e d  a n d  d i d  so i n  good f a i t h ,  based 
o n  t h e  a p p a r e n t  a u t h o r i t y  o f  t h e  E x e c u t i v e  Director to  so 
a p p o i n t  a n d  r e q u i r e  him t o  b e g i n  work.  S i n c e  Mr. Lobato 
d i d  begin  work  i m m e d i a t e l y ,  h e  h a d  e v e r y  r e a s o n  t o  b e l i e v e  
t h a t  h e  h a d  a r i g h t  to  t h a t  a p p o i n t e d  p o s i t i o n ,  t h a t  h e  had 
t h e  a u t h o r i t y  to p e r f o r m  t h e  d u t i e s  r e q u i r e d ,  a n d  t h a t  h e  
had a r e a s o n a b l e  e x p e c t a t i o n  t h a t  he  wou ld  r e c e i v e  compensa-  
t i o n  for t h i s  work .  T h e r e f o r e ,  i t  is our v i e w  t h a t  
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e f f e c t i v e  Novernber 8 ,  1 9 8 3 ,  h e  becaine a -- d e  f a c t o  e m p l o y e e  of 
t h e  Commiss ion .  i iowever ,  w e  do n o t  b e l i e v e  M r .  Lobato 
r e m a i n e d  a -- d e  f a c t o  e m p l o y e e  f o r  t h e  e n t i r e  p e r i o d  o f  h i s  
c la im.  

I n p l i c i t  i n  t h e  d i f i n i t i o n  o f  de  f a c t o  e m p l o y e e  i s  
7- t h a t  t h e  i n d i v i d u a l  a s s u m e s  t h e  p o s i t i o n  and  p e r f o r m s  t h e  

d u t i e s  t he reo f ,  i n  good  f a i t h  r e l i a n c e  t h a t  t h e  p e r s o n  
a p p o i n t i n g  h im is a u t h o r i z e d  t o  a p p o i n t  h im a t  t h a t  time 
a n d  r e q u i r e  him t o  b e g i n  work.  I f  a n  i n d i v i d u a l  is  n o t i -  
f i e d ,  O K  becomes  aware t h a t  h e  h a s  not b e e n  p r o p e r l y  
a p p o i n t e d  o r  h a s  no  a u t h o r i t y  t o  p e r f o r m  t h e  d u t i e s  o f  a 
p a r t i c u l a r  p o s i t i o n ,  i t  c a n n o t  be s a i d  t h a t  h i s  work 
c o n t i n u a t i o n  is i n  good f a i t h  and  s u f f i c i e n t l y  u n d e r  color 
of a u t h o r i t y  so as t o  permit paymen t  f o r  s e r v i c e s  r e n d e r e d  
t h e r e a f t e r .  W i l l i a m  D e v i n e ,  J r . ,  B-196940, December 29 ,  
1980.  

I n  t h e  p r e s e n t  case, s i n c e  M r .  Lobato had b e e n  made 
aware of t h e  l i m i t a t i o n s  r e g a r d i n g  Federal employment  and  
t h e  paymen t  o f  c o m p e n s a t i o n  o n  November 15, h e  is n o t  
e n t i t l e d  t o  be p a i d  a s  a - d e  f a c t o  e m p l o y e e  t h e r e a f t e r .  

A c c o r d i n g l y ,  w e  h o l d  t h a t  Y r .  L o b a t o  inay be c o n s i d e r e d  
a d e  f a c t o  e m p l o y e e  f o r  t h e  p e r i o d  o f  3Jovernber 8-15,  1 9 8 3 ,  
a n r m a y  be c o m p e n s a t e d  a t  t h e  r a t e  o f  c o m p e n s a t i o n  h e  would 
n a v e  r e c e i v e d  as a n  e x p e r t  u n d e r  5 'J.S.C. S 3109.  However, 
h i s  c l a i a  f o r  c o m p e n s a t i o n  f o r  s e r v i c e s  r e n d e r e d  beyond 
November 15, 1 9 8 3 ,  is d e n i e d .  

Comptroller U k  Gen r a l  
of t h e  U n i t e d  S t a t e s  
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