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pro te s t  c o n t e n d i n g  t h a t  a g e n c y  f a i l e d  t o  c o n d u c t  
p r o p e r  cos t  r ea l i sm a n a l y s i s  r e s u l t i n g  i n  d e f e c -  
t i v e  e v a l u a t i o n  a n d  i m p r o p e r  award  to  t e c h n i c a l l y  
i n f e r i o r ,  b u t  2 3 - p e r c e n t  lower cos t ,  p r o p o s a l ,  is 
s u s t a i n e d  where :  ( 1 )  a g e n c y  w a s  c o n c e r n e d  a b o u t  
t h e  realism of  t h e  awardee's cos ts ;  ( 2 )  a g e n c y ' s  
cos t  real ism a n a l y s i s  f a i l s  to  a s s u r e  t h a t  t h e  
awardee's p r o p o s e d  cos ts  a re  r e a l i s t i c ;  and  
( 3 )  a g e n c y ' s  a t t e m p t  t o  r e s o l v e  q u e s t i o n  o f  cos t  
real ism b y  c a p p i n g  awardee's d i r e c t  and  i n d i r e c t  
cos t s  i s  o f  q u e s t i o n a b l e  e f f i c a c y  i n  v i e w  of RFP 
p r o v i s i o n  w h i c h  g i v e s  t h e  a w a r d e e  t h e  r i g h t  t o  
r e j ec t ,  n e g o t i a t e  and  d i s p u t e  s p e c i f i c  t a s k  o r d e r s  
l e a v i n g  o p e n  t h e  p o s s i b i l i t y  t h a t  a c o n t r a c t o r  
u n a b l e  t o  p e r f o r m  w i t h i n  t h e  c o n f i n e s  of t h e  cap 
w i l l  u s e  i t s  r i g h t s  u n d e r  t h e  p r o v i s i o n  t o  e x c u s e  
n o n p e r f o r m a n c e .  

Advanced T e c h n o l o g y  S y s t e m s ,  I n c .  (ATS), p r o t e s t s  t h e  
D e p a r t m e n t  of Hous ing  and  Urban Development  (HUD) award  o f  a 
cos t  r e i m b u r s e m e n t ,  r e q u i r e m e n t s - t y p e  c o n t r a c t  u n d e r  r e q u e s t  
f o r  p r o p o s a l s  ( R F P )  NO. HC-12450 t o  Group O p e r a t i o n s ,  I n c .  
( G O I ) .  ATS, r e l y i n g  o n  a n  RFP c l a u s e  w h i c h  s t a t e s ,  i n  p a r t ,  
" a n  o f f e r o r ' s  p r o p o s a l  w i l l  n o t  be c o n s i d e r e d  when cos ts  a r e  
d e t e r m i n e d  to  be u n r e a l i s t i c a l l y  l o w , "  c o n t e n d s  t h a t  HUD 
s h o u l d  h a v e  rejected t h e  G O 1  p r o p o s a l  a s  u n r e a l i s t i c a l l y  
low. ATS a r g u e s  t , h a t  G O I ' s  o f f e r  was a "buy- in"  and  "non- 
r e s p o n s i v e "  to  t h e .  RFP ' s  r e a l i s t i c  cos t  r e q u i r e m e n t  q u o t e d  
above .  

we s u s t a i n  t h e  p r o t e s t .  

The s o l i c i t a t i o n  is  f o r  a u t o m a t e d  da t a  p r o c e s s i n g  (ADP) 
d e v e l o p m e n t  s u p p o r t  s e r v i c e s .  The b u l k  o f  t h e  w o r k  cons is t s  
of f u r n i s h i n g  t e c h n i c a l  p e r s o n n e l ,  a l t h o u g h  t h e  s u c c e s s f u l  
o f f e r o r  is  r e q u i r e d  to  a lso p r o v i d e  a l l  n e c e s s a r y  materials,  
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s e r v i c e s ,  e q u i p m e n t  and f a c i l i t i e s .  P a r t  o f  t h e  w o r k  is  t o  
b e  p e r f o r m e d  o n s i t e  a t  H O D  and  p a r t  o f f s i t e  a t  t h e  con-  
t r a c t o r ' s  f a c i l i t y .  The RFP p r o v i d e d  a f i x e d ,  lump-sum 
number o f  t e c h n i c a l  s t a f f  h o u r s  f o r  e a c h  c a t e g o r y  o f  
r e q u i r e d  p e r s o n n e l .  O f f e r o r s  s u b m i t t e d  b o t h  t e c h n i c a l  and 
c o s t  p r o p o s a l s  d e s c r i b i n g  t h e i r  p r o p o s e d  a p p r o a c h  t o  t h e  
w o r k  and  t h e  cos t s  a s s o c i a t e d  w i t h  t h a t  a p p r o a c h ,  

The RFP i n d i c a t e s  t h a t  t e c h n i c a l  and  cos t  f a c t o r s  w i l l  
b e  e v a l u a t e d  f o r  award .  I t  is c lear  t h a t  t h e  t echnica l  
p o r t i o n  o f  t h e  p r o p o s a l  w i l l  be p o i n t - s c o r e d  and  t h e  cost  
p o r t i o n  examined  f o r  r ea l i sm;  however ,  t h e r e  is  n o  i n d i c a -  
t i o n  o f  t h e  r e l a t i v e  w e i g h t  o f  t h e  t w o  f a c t o r s .  I t  a p p e a r s  
t h a t  H U D  i n t e n d e d  t o  a c c o r d  b o t h  f a c t o r s  s u b s t a n t i a l l y  e q u a l  
w e i g h t ,  wh ich  is c o n s i s t e n t  w i t h  o u r  d e c i s i o n  i n  U n i v e r s i t y  
R e s e a r c h  C o r p o r a t i o n ,  B-196246, J a n .  28 ,  1 9 8 1 ,  81-1 C.P.D. 
n 50. 

The s o u r c e  e v a l u a t i o n  b o a r d  (SEB) e l i m i n a t e d  f i v e  o f  
t h e  e i g h t  p r o p o s a l s  r e c e i v e d  f rom t h e  c o m p e t i t i v e  r a n g e  
a f t e r  a n  i n i t i a l  e v a l u a t i o n .  O r a l  d i s c u s s i o n s  were h e l d  
w i t h  t h e  t h r e e  r e m a i n i n g  o f f e r o r s ,  r e s u l t i n g  i n  t h e  
f o l l o w i n g  e v a l u a t i o n  o f  bes t  and  f i n a l  o f f e r s :  

cost T e c h n i c a l  S c o r e  - 
GO I 57.5 
ATS 70.5 
T h i r d  O f f e r o r  59 .3  

$ 3 , 7 2 2 , 6 6 4  
4 , 5 9 5 , 7 3 5  
4 , 8 2 4 , 0 5 9  

ATS's t e c h n i c a l  score was 13 p o i n t s ,  o r  2 3  p e r c e n t ,  b e t t e r  
t h a n  G O I ' s ;  however ,  G O I ' s  es t imate  o f  i ts cos t  was 
$ 8 7 3 , 0 7 1 ,  o r  23  p e r c e n t  lower, t h a n  ATS's costs .  The SEB 
recommended ( b y  a t h r e e  t o  o n e  m a r g i n )  t h a t  t h e  s o u r c e  
s e l e c t i o n  o f f i c i a l  (SSO) award  t h e  con t r ac t  t o  ATS. How- 
e v e r ,  t h e  SEB ' s  c o n t r a c t  a d v i s o r  o b j e c t e d  o n  t h e  g r o u n d  t h a t  
b o t h  ATS and  GO1 were t e c h n i c a l l y  c a p a b l e  o f  p e r f o r m i n g  t h e  
w o r k  a n d  t h a t  ATS's 1 3 - p o i n t  t e c h n i c a l  e d g e  o v e r  GO1 was n o t  
w o r t h  t h e  $ 8 7 3 , 0 7 1  d i f f e r e n c e .  The SSO r e q u e s t e d  a d d i t i o n a l  
i n f o r m a t i o n  on:  (1)  t h e  n a t u r e  o f  ATS's t e c h n i c a l  s u p e r i o r -  
i t y ;  and  ( 2 )  t h e  reason f o r  t h e  $ 8 7 3 , 0 7 1  d i f f e r e n c e  i n  
p r o p o s e d  costs. The D e f e n s e  C o n t r a c t  A u d i t  Agency ( D C A A )  
f u r n i s h e d  i n f o r m a t i o n  on GOI's c u r r e n t  cos t  r a t e  e x p e r i e n c e  
o n  o t h e r  s i m i l a r  g o v e r n m e n t  c o n t r a c t s .  A f t e r  r e v i e w i n g  t h e  
DCAA i n f o r m a t i o n  and  a c k n o w l e d g i n g  t h e  c o n c e r n  o f  one SEB 
number t h a t  GO1 was "low b a l l i n g ' '  i t s  p r o p o s e d  p e r s o n n e l  
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c o s t s  ( d i r e c t  l a b o r  r a t e s ) ,  t h e  d i s s e n t i n g  c o n t r a c t  a d v i s o r  
p r e p a r e d  a c o s t  real ism a n a l y s i s  f o r  t h e  SSO,  w h i c h  
c o n c l u d e d :  

" I t  is a p p a r e n t  a f t e r  r e v i e w i n g  t h e  DCAA 
i n f o r m a t i o n  t h a t  G O 1  is  w i l l i n g  to  p e r f o r m  a t  a 
lower cos t  t h a n  w h a t  t h e y  a r e  e x p e r i e n c i n g  c u r -  
r e n t l y .  T h i s  same s i t u a t i o n  o c c u r r e d  when ATS won 
t h e i r  f i r s t  c o n t r a c t  w i t h  HUD. I f  a con t r ac t  is  
n e g o t i a t e d  w i t h  G O I ,  c e i l i n g s  w i l l  h a v e  t o  be  
e s t a b l i s h e d  o n  t h e  cos t  items t o  p r e v e n t  t h e  
C o n t r a c t o r  from b u y i n g  i n  and  making  up t h e  
d i f f e r e n c e  a f t e r  con t r ac t  award." 

HUD r e p o r t s  t h a t :  

" A f t e r  r e v i e w i n g  t h e  c o s t  real ism a n a l y s i s ,  
t h e  ss0 o v e r r u l e d  t h e  SEB and  recommended t h a t  a 
con t r ac t  be  worked  o u t  w i t h  GO1 w h i c h  would e n s u r e  
t h a t  r e i m b u r s e m e n t  cos t s  would  n o t  e x c e e d  t h e  
cos t s  p r o p o s e d  b y  GO1 fo r  each componen t  cost  
c a t e g o r y  c o m p r i s i n g  t h e  t o t a l  c o n t r a c t  cost .  T h i s  
was t o  i n c l u d e  t h e  o p t i o n  p e r i o d  o f  t h e  c o n t r a c t  
a s  w e l l  a s  t h e  18-month b a s e  p e r i o d . "  

On A p r i l  2 6 ,  1 9 8 4 ,  HUD awarded G O 1  t h e  18-month ( w i t h  o n e  
18-month o p t i o n ) ,  c o s t - p l u s - f i x e d - f e e  con t r ac t  i n  t h e  amount  
o f  $ 3 , 7 2 2 , 6 4 4  ( $ 1 , 8 2 2 , 6 7 3  f o r  t h e  b a s e  p e r i o d  a n d  $ 1 , 8 9 9 , 9 9 1  
f o r  t h e  o p t i o n  p e r i o d ) .  HUD j u s t i f i e s  t h e  award o n  t h e  
b a s i s  t h a t :  

'I. . . G O I ' s  t e c h n i c a l  score was w i t h i n  t h e  
c o m p e t i t i v e  r a n g e ,  and  G O I ' s  p r o p o s a l  was deter- 
mined  to  be most a d v a n t a g e o u s  to  t h e  Governmen t ,  
p r i c e  a n d  o t h e r  f a c t o r s  c o n s i d e r e d ;  e . g . ,  t h e  
cos t  p r o p o s a l  o f f e r e d  a large s a v i n g  to  t h e  
Government . "  

When t h e  g o v e r n m e n t  c o n t e m p l a t e s  t h e  award of a 
c o s t - r e i m b u r s e m e n t  c o n t r a c t ,  t h e  i s s u e s  o f  buy- in  a n d  cos t  
realism become p r o p e r  i s s u e s  f o r  o u r  r e v i e w ,  b e c a u s e ,  a s  a 
r u l e ,  b u y i n g  i n  o n  a f i x e d - p r i c e  c o n t r a c t  ( t h e  s u b m i s s i o n  o f  
a below-cost p r o p o s a l )  p r o v i d e s  n o  bas i s  f o r  p r o t e s t  as l o n g  
a s  t h e  o f f e r o r  b u y i n g  i n  is r e s p o n s i b l e  s i n c e  i t  is t h e  
o f f e r o r ' s  l o s s  and  n o t  t h e  g o v e r n m e n t ' s  i f  t h e  cos t  of 
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p r o v i d i n g  t h e  r e q u i r e d  s e r v i c e  o r  i t e m  

4 

exceeds t h e  c o n t r a c t  
9 6 5 ,  O c t .  4 ,  1 9 8 2 ,  p r i c e .  F r e s h  F l a v o r  ~ ~ - a l s ,  I n c . ,  8-20 

82-2 C .P .D .  n 310. 

However ,  when t h e  c o n t r a c t  t o  be  awarded  is  a 
c o s t - r e i m b u r s e m e n t  c o n t r a c t ,  t h e  r i s k  o f  l o s s  a s  a r e s u l t  of 
a c o s t  o v e r r u n  s h i f t s  to  t h e  g o v e r n m e n t .  I t  is t h e r e f o r e  
n e c e s s a r y  i n  c o s t - r e i m b u r s e m e n t  c o n t r a c t i n g  t o  b e  aware of 
t h e  p o s s i b i l i t y  o f  a b u y - i n  and  g u a r d  a g a i n s t  i t s  o c c u r r e n c e  
b y - a n a l y z i n g  p r o p o s e d  c o s t s  i n  terms o f  t h e i r  realism s i n c e ,  
r e g a r d l e s s  o f  t h e  costs  p r o p o s e d  b y  t h e  o f f e r o r ,  t h e  g o v e r n -  
m e n t  is  bound t o  p a y  t h e  c o n t r a c t o r  a c t u a l  and  a l lowable  
cos ts .  B e l l  Aerospace Company: Compute r  S c i e n c e s  Core., 54  
Comp. Gen. 3 5 2  ( 1 9 7 4 ) ,  74-2 C.P.D. 11 248. I n  t h i s  regard,  
Fede ra l  A c q u i s i t i o n  R e g u l a t i o n ,  5 1 5 . 6 0 5 ( d ) ,  48 Fed.  Reg. 
42 ,102  ( 1 9 8 3 )  ( t o  b e  c o d i f i e d  a t  48 C.F.R.  § 1 5 . 6 0 5 ( d ) ) ,  
p r o v i d e s :  

" ( d )  I n  a w a r d i n g  a c o s t - r e i m b u r s e m e n t  
c o n t r a c t ,  t h e  cost  p r o p o s a l  s h o u l d  n o t  b e  con-  
t r o l l i n g ,  s i n c e  a d v a n c e  estimates of cost may n o t  
b e  v a l i d  i n d i c a t o r s  o f  f i n a l  a c t u a l  costs. T h e r e  
is n o  r e q u i r e m e n t  t h a t  c o s t - r e i m b u r s e m e n t  con-  
t r a c t s  be a w a r d e d  o n  t h e  b a s i s  of lowest proposed 
c o s t ,  lowest p r o p o s e d  fee, o r  t h e  lowest t o t a l  
p r o p o s e d  cost  p l u s  f e e .  The  award o f  cos t -  
r e i m b u r s e m e n t  c o n t r a c t s  p r i m a r i l y  o n  t h e  b a s i s  o f  
e s t i m a t e d  costs  may e n c o u r a g e  t h e  s u b m i s s i o n  o f  
u n r e a l i s t i c a l l y  low est imates  and  i n c r e a s e  t h e  
l i k e l i h o o d  o f  cos t  o v e r r u n s .  The  p r i m a r y  con-  
s i d e r a t i o n  s h o u l d  be w h i c h  o f f e r o r  c a n  p e r f o r m  t h e  
c o n t r a c t  i n  a manner  most a d v a n t a g e o u s  t o  t h e  
Governmen t ,  a s  d e t e r m i n e d  by  e v a l u a t i o n  o f  p ro -  
posa ls  a c c o r d i n g  t o  t h e  e s t a b l i s h e d  e v a l u a t i o n  
c r  i ter  i a  . I* 

I n  t h i s  v e i n ,  w e  h a v e  h e l d  i t  i m p r o p e r  t o  award a 
c o s t - r e i m b u r s e m e n t  c o n t r a c t  o n  t h e  b a s i s  t h a t  t h e  c o s t s  
p r o p o s e d  are  r e a s o n a b l e ,  e r  se, m e r e l y  because t h e y  a re  low 
when compared t o  o t h e r  o f  P- e r s T w i t h o u t  a n  a p p r o p r i a t e  
a n a l y s i s  a d e q u a t e l y  m e a s u r i n g  t h e  rea l i sm o f  s u c h  l o w  
costs .  M o r e o v e r ,  w h e r e  t h e  award  o f  t h e  c o n t r a c t  is based  
u l t i m a t e l y  o n  t h e  e s t i m a t e d  cos t  f o r  p e r f o r m a n c e  o f  t h e  
c o n t r a c t ,  a d e t e r m i n a t i o n  o f  cos t  realism r e q u i r e s  more t h a n  
t h e  a c c e p t a n c e  o f  p r o p o s e d  cos ts  a s  s u b m i t t e d .  J o u l e  
T e c h n i c a l  C o r p o r a t i o n ,  8 -192125 ,  May 2 1 ,  1 9 7 9 ,  7 m . P . D .  
11 364.  For t h e s e  r e a s o n s ,  t h e  e v a l u a t i o n  of c o m p e t i n g  cos t  
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proposals requires the exercise of informed judgment which 
we believe must be left to the administrative discretion of 
the contracting agencies involved, since they are in the 
best position to assess "realism" of cost and technical 
approaches and must bear the major criticism for any diffi- 
culty or expenses resulting from a defective cost analysis. 
50 Comp. Gen. 390 (1970). Since the cost analysis is a 
function of the contracting agency, we will not disturb an 
agency's determination unless it clearly lacks a reasonable 
basis. Moshman Associates, InC., 8-192008, Jan. 16, 1979, 
79-1 C.P.D. 11 23. 

Notwithstanding the general rule that the government 
bears the risk of cost overruns in the administration of a 
cost-reimbursement contract, there is an exception where the 
contractor has agreed to a cap or -ceiling on its reimburse- 
ment for a particular category or type of work. In such a 
case, any loss occasioned by a cost overrun will be borne by 
the contractor and not the government. 51 Comp. Gen. 72 
(1971), at 77. For this reason there are many cases where 
imposition of a cap or ceiling on direct and indirect costs 
can substitute for the performance of a cost realism 
analysis . 

It is well established that selection officials ( S S O )  
are not bound by the recommendations and conclusions of 
evaluators, like the SEB, and GAO will defer to an SSO's 
judgment, even when he disagrees with an SEB composed of 
technical experts. Moreover, the SSO's selection dekision, 
reliance upon the results of technical/cost evaluations, and 
tradeoff decisions, if any, between technical superiority 
and cost are limited only by the tests of rationality and 
consistency with established evaluation factors. Grey 
Advertising, Inc., 55 Comp. Gen. 1111 (19761, 76-1 C . P . D .  
11 325. 

We agree with the protester that the award to GO1 was 
inconsistent with the RFP's cost realism evaluation factor 
and that H U D ' s  imposition of a cap on direct and indirect 
costs is of questionable efficacy, as a substitute for the 
performance of a cost realism analysis, under the particular 
circumstances of this case. 

The record shows that HUD was concerned about the 
realism of GOI's proposed costs. HUD performed an inade- 
quate cost realism analysis of GOI's proposed costs. The 
analysis consists of the following: (1) a statement that 
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G O 1  u n d e r s t a n d s  t h a t  H U D  i n t e n d s  t o  impose  c e i l i n g s ;  ( 2 )  a 
c a l c u l a t i o n  o f  GoI 's  base p e r i o d  ( b a s e d  o n  t h e  ra tes  w h i c h  
DCAA r e p o r t s  GO1 is  c u r r e n t l y  e x p e r i e n c i n g )  showing  a n  
i n c r e a s e  o f  $ 4 6 0 , 6 2 7  o v e r  G O I ' s  p r o p o s e d  cos t s ;  ( 3 )  a ca l -  
c u l a t i o n  o f  A T S ' s  cos t s  based o n  A T S ' s  c e i l i n g  ra tes ;  and 
( 4 )  t w o  c o m p a r i s o n s - - G O I ' s  p r o p o s e d  cos t  v e r s u s  ATS's  p ro -  
p o s e d  c o s t  ( s h o w i n g  G O 1  lower by $ 8 7 3 , 0 7 1  o v e r  3 6  m o n t h s )  
and  G O I ' s  c u r r e n t  cos t s  v e r s u s  A T S ' s  p r o p o s e d  c e i l i n g  cos t s  
( s h o w i n g  GO1 lower by  $ 4 3 1 , 5 4 6  o v e r  3 6  m o n t h s ) .  None o f  t h e  
a b o v e  p r o v i d e s  a r e a s o n  f o r  c o n c l u d i n g  t h a t  G O I ' s  p r o p o s e d  
cos t s  a r e  r e a l i s t i c .  H U D ' s  cos t  a n a l y s i s  o n l y  compared  t h e  
two p r o p o s a l s  o n  t h e  same b a s i s  o n c e ,  s i m p l y  s u b t r a c t i n g  
G O I ' s  p r o p o s e d  cost  f rom ATS's  p r o p o s e d  cost .  S u c h  c a l c u l a -  
t i o n  does n o t h i n g  t o  a s s u r e  r e a l i s t i c  cos t s ,  b u t  m e r e l y  
s h o w s  t h e  d i f f e r e n c e  b e t w e e n  t h e  t w o  p r o p o s e r s .  The o the r  
c o m p a r i s o n  u t i l i z e d  G O I ' s  c u r r e n t  c o s t  e x p e r i e n c e  a g a i n s t  
A T S ' s  c e i l i n g  cos t s  ( t h e  m o s t  p e r f o r m a n c e  by  ATS would c o s t  
t h e  g o v e r n m e n t ) .  T h i s  does not r e s u l t  i n  a u s a b l e  cos t  
a n a l y s i s  because o f  t h e  d i f f e r e n t  bas i s  u s e d  f o r  each 
o f f e r o r .  W e  n o t e  ATS a r g u e s  t h a t  i f  i ts  p r o p o s e d  cos t s  a r e  
compared  w i t h  G O I ' s  c u r r e n t  cos t s ,  ATS is  a lmost  $ 1 0 0 , 0 0 0  
lower. 

I n  v i e w  of t h e  a b o v e ,  t h e  q u e s t i o n  becomes w h e t h e r  
i m p o s i t i o n  of caps o n  G O I ' s  p r o p o s e d  d i r ec t  and  i n d i r e c t  
cos t s  c a n  s u b s t i t u t e  f o r  a n  a d e q u a t e  cos t  realism a n a l y s i s .  
W e  c a n  o n l y  c o n d o n e  s u c h  a s u b s t i t u t i o n  when i t  is clear  
t h a t  t h e  c a p  imposed  w i l l  p ro tec t  t h e  g o v e r n m e n t  to  t h e  same 
e x t e n t  t h a t  a n  a d e q u a t e  a n a l y s i s  w o u l d .  While  HUD a p p e a r s  
t o  h a v e  c a p p e d .  G O I ' s  i n d i r e c t  cos t s ,  i t  is  n o t  c lear  t h a t  
G O I ' s  d i r e c t  labor  cos ts  a re  e f f e c t i v e l y  c a p p e d .  The r e c o r d  
shows t h a t  GO1 i n i t i a l l y  resisted H U D ' s  p l a n  to  impose 
caps. I n  f a c t ,  G O 1  warned  H U D ,  a t  t h e  t i m e  H U D  b e g a n  nego-  
t i a t i n g  t h e  cos t  c e i l i n g s ,  t h a t  i m p o s i t i o n  o f  t h e  c e i l i n g s  
would p r e v e n t  G O 1  from u s i n g  t h e  h i g h e r  s k i l l e d  p e r s o n n e l  
w h i c h  H U D  a c t u a l l y  r e q u i r e d  t o  p e r f o r m  t h e  w o r k .  

We are c o n c e r n e d  t h a t  t h e  cap  imposed  o n  G O I ' s  d i r e c t  
l a b o r  is a cap o n  t h e  a v e r a g e  cost  of a p a r t i c u l a r  labor  
c a t e g o r y .  The  a v e r a g e  r e s u l t s  f r o m  t h e  c o m b i n a t i o n  o f  t h e  
s a l a r i e s  of a l l  GO1 p e r s o n n e l  w i t h i n  t h e  g i v e n  c a t e g o r y  
( b o t h  h i g h  s a l a r y  a n d  l o w  s a l a r y ) .  H U D  d o e s  n o t  a p p e a r  to 
h a v e  d e t e r m i n e d  e x a c t l y  w h a t  s k i l l  mix and  t h e r e f o r e  w h a t  
s a l a r y  mix was r e p r e s e n t e d  b y  t h e  a v e r a g e  w h i c h  GO1 agreed 
t o  c a p .  W e  c a n n o t  c o n c l u d e  t h a t  s u c h  a n  a r r a n g e m e n t  w i l l  
a s s u r e  H U D  o f  t h e  a v a i l a b i l i t y  o f  t h e  n e c e s s a r y  mix o f  
p e r s o n n e l  ( h i g h  s a l a r y  V. low s a l a r y )  w i t h i n  a p a r t i c u l a r  
labor c a t e g o r y  t o  p e r f o r m  t h e  c o n t r a c t .  
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M o r e o v e r ,  A r t i c l e  V I 1 1  o f  t h e  c o n t r a c t  g r a n t s  G O 1  t h e  
r i g h t  t o  r e j ec t  a HUD t a s k  order i n  t h e  e v e n t  t h a t  GO1 
b e l i e v e s  t h e  p r e s c r i b e d  w o r k  c a n n o t  be a c c o m p l i s h e d  w i t h i n  
t h e  h o u r s  d e s i g n a t e d  i n  t h e  t a s k  order .  Assuming t h a t  
h i g h e r  s k i l l e d ,  and  p r e s u m a b l y  h i g h e r  p a i d ,  c o n t r a c t o r  per- .  
s o n n e l  c a n  p e r f o r m  t a s k s  a t  a h i g h e r  s p e e d ,  w e  t h i n k  t h a t  a 
c o n t r a c t o r ,  who s u b m i t t e d  u n r e a l i s t i c a l l y  low p r o p o s e d  
cos t s ,  would be  f o r c e d  by  t h e  caps to  p r o p o s e  less s k i l l e d ,  
lower p a i d  and  slower p e r s o n n e l  i n  o rder  to  s t a y  w i t h i n  t h e  
c e i l i n g s .  C o n s e q u e n t l y ,  i t  c a n  be a n t i c i p a t e d  t h a t  s u c h  a 
c o n t r a c t o r  would re jec t  t a s k  o rders  o n  t h e  b a s i s  t h a t  more 
t i m e  was r e q u i r e d  f o r  p e r f o r m a n c e .  I n  t h i s  regard w e  note 
t h a t  t h e  c e i l i n g s  o n  G O I ' s  p r o p o s e d  cos ts  a re  w e l l  b e l o w  t h e  
c o s t s  t h a t  G O 1  is c u r r e n t l y  e x p e r i e n c i n g .  Ar t i c l e  v I I I  
d i rec  ts : 

"J. I m m e d i a t e l y  upon receipt  o f  a rejected 
t a s k  s p e c i f i c a t i o n ,  t h e  C o n t r a c t i n g  O f f i c e r  s h a l l  
commence n e g o t i a t i o n s  w i t h  t h e  C o n t r a c t o r  to  
r e s o l v e  p r o b l e m s  t h a t  made t h e  t a s k  s p e c i f i c a t i o n  
u n a c c e p t a b l e .  I n  t h e  e v e n t  n o  r e s o l u t i o n  o n  
q u e s t i o n s  of f a c t  c a n  b e  o b t a i n e d ,  t h e  t a s k  s p e c i -  
f i c a t i o n  i n  q u e s t i o n  may be s u b j e c t e d  t o  G e n e r a l  
P r o v i s i o n s ,  C l a u s e  1 3 ,  e n t i t l e d  ' D i s p u t e s . ' "  

W e  t h i n k  t h a t  H U D ' s  s u b s t i t u t i o n  o f  c a p s  f o r  a n  a d e q u a t e  
cost  r ea l i sm a n a l y s i s  is i n e f f e c t i v e  b e c a u s e ,  a t  b e s t ,  i t  
sets u p  a s i t u a t i o n  c e r t a i n  t o  g e n e r a t e  e n d l e s s  d i s p u t e s  i n  
t h e  e v e n t  t h a t  t h e  c o n t r a c t o r  a c t u a l l y  had s u b m i t t e d  
u n r e a l i s t i c a l l y  l o w  p r o p o s e d  cos ts ,  

C o n s e q u e n t l y ,  n o t w i t h s t a n d i n g  H U D ' s  i m p o s i t i o n  of cos t  
c e i l i n g s ,  w e  c a n n o t  f i n d  t h a t  H U D  r e a l i z e d  t h e  cos t  s a f e -  
g u a r d ' s  t h o u g h t  n e c e s s a r y  b y  t h e  SSO and  t h e  SEB. W e  t h i n k  
t h a t  a proper  cos t  a n a l y s i s  is n e c e s s a r y  i n  t h i s  k i n d  o f  
p r o c u r e m e n t .  

As n o t e d  a b o v e ,  t h e  SSO o v e r r u l e d  t h e  SEB and  made 
award  t o  t h e  lower t e c h n i c a l l y  r a t ed  o f f e r o r ,  G O I ,  b a s e d  o n  
i t s  lower cost  proposal. W e  f i n d ,  b a s e d  o n  t h e  a b o v e ,  t h a t  
s u c h  a c t i o n  was n o t  r a t i o n a l l y  based i n  v i e w  of t h e  l ack  of 
a cos t  a n a l y s i s  a n d  t h e  i n a d e q u a c y  of t h e  cost  c e i l i n g s .  
However ,  there was a l s o  n o  a d e q u a t e  cos t  a n a l y s i s  p e r f o r m e d  
o n  ATS. A t  t h i s  t i m e ,  i t  is impracticable to  a t t e m p t  t o  
c o n d u c t  a proper  c o s t  a n a l y s i s .  
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T h e r e f o r e ,  there  c S o a s s u r a n c e  t h a t  awarc was m a (  
i n  t h e  b e s t  i n t e r e s t  o f  t h e  g o v e r n m e n t .  I n  v i e w  of t h e  

e 

s t a g e  o f  p e r f o r m a n c e  of t h e  i n i t i a l  c o n t r a c t  per iod a n d  t h e  
t i m e  n e c e s s a r y  t o  c o n d u c t  a r e p r o c u r e m e n t ,  we recommend t h a t  
t h e  o p t i o n  n o t  be e x e r c i s e d .  

hdk C o m p t r o l l e r  daw G e n e r a l  

of t h e  U n i t e d  S ta tes  




