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D ~ G E ~ T : ~ .  Debtor may contractually agree to procedures 
different from those specified in 31 U.S.C. 
S 3716(a), or  may completely waive entitlement ,/ 
to those procedures, as long as the variance 
or waiver is made voluntarily, knowingly, and 
intelligently. 

2. Unless parties expressly agree to the con- 
trary, a creditor's acceptance of a work-out 
agreement from the debtor does not discharge 
the pre-existing debt, unless and until the 
work-out agreement itself is completely paid. 
If the work-out agreement is breached, the 
creditor may proceed on the original debt as 
if the work-out agreement had not existed, and 
may use offset to collect the entire pre- 
existing debt, not just the installments that 
were past due under the work-out agreement. 

The Soil Conservation Service (SCS) of the Department 
of Agriculture has requested our decision on two questions 
concerning the impact of section 10 of the Debt Collection 
Act of 1982, 31 U.S.C. S 3 7 1 6  (1982), on the authority of 
the United States to take administrative offset. 

The first question concerns the need to promulgate reg- 
ulations prior to taking administrative offset. The second . 
question concerns offsets taken under contractual agreements 
which provide for offset after completion of specified due 
process-styled procedures which differ from those contained 
in section 10. As is explained below, we conclude that the 
procedures in section 10 do not apply to this case, and 
therefore it is not necessary for us to answer the first ' 
question at this time. Instead, we find that the debt at 
issue here is governed by contractual agreements which pro- 
vided the substantial equivalent of the section 10 proce- 
dures. Upon completion of those procedures, and the valid 
waiver of any further rights under them, SCS was authorized 
to collect the full amount of the debt. 
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FACTS 

On J u n e  1 7 ,  1 9 7 7 ,  SCS e n t e r e d  i n t o  a c o n t r a c t  
(No. AG48SCSO4589) w i t h  G r e e n s t r e e t  Farms, I n c .  p u r s u a n t  t o  
t h e  Great P l a i n s  C o n s e r v a t i o n  P r o g r a m ,  as  a u t h o r i z e d  by 
1 6  U.S.C. $3 5 9 0 p ( b ) ,  a n d  i m p l e m e n t e d  by  7 C.F.R. p t .  631 
( 1 9 7 7 ) .  Under  t h e  c o n t r a c t ,  a n d  i n  a c c o r d a n c e  w i t h  t h e  
i m p l e m e n t i n g  r e g u l a t i o n s ,  G r e e n s t r e e t  Fa rms  a g r e e d  t o  take 
c e r t a i n  m e a s u r e s  i n t e n d e d  t o  p r o p e r l y  c o n s e r v e ,  d e v e l o p ,  a n d  
u t i l i z e  t h e  s o i l  and  water r e s o u r c e s  o f  p r o p e r t y  it owned, 
i n  r e t u r n  f o r  w h i c h  SCS a g r e e d  t o  f i n a n c e  t h o s e  m e a s u r e s .  
The  c o n t r a c t  s p e c i f i c a l l y  p r o v i d e d  t h a t  G r e e n s t r e e t  Farms: 

' I *  * * a g r e e s  t o  a l l  of t h e  r e g u l a t i o n s  
i s s u e d  by  t h e  S e c r e t a r y  of A g r i c u l t u r e  gov-  
e r n i n g  t h e  [Great P l a i n s  C o n s e r v a t i o n ]  pro- 
gram, which  r e g u l a t i o n s  a re  h e r e b y  made a 
p a r t  o f  t h i s  c o n t r a c t  [ a n d ]  to  f o r f e i t  a l l  
r i g h t s  t o  f u r t h e r  p a y m e n t s  or g r a n t s  u n a e r  
t h e  c o n t r a c t  a n d  r e f u n d  t o  t h e  U n i t e d  S t a t e s  
a l l  p a y m e n t s  or g r a n t s  r e c e i v e d  t h e r e u n d e r  
upon [ i t s ]  v i o l a t i o n  o f  t h e  c o n t r a c t  * * *." 
T h e  i m p l e m e n t i n g  r e g u l a t i o n s  wh ich  were i n c o r p o r a t e d  , 

by r e f e r e n c e  i n t o  t h e  c o n t r a c t  s p e c i f i e d  t h e  p r o c e d u r e s  t o  J 

be f o l l o w e d  by SCS when d e t e r m i n i n g  w h e t h e r  t h e  c o n t r a c t  
had  b e e n  v i o l a t e d ,  i n c l u d i n g  d e t a i l e d  r e q u i r e m e n t s  f o r  
n o t i c e  a n d  a n  o p p o r t u n i t y  f o r  h e a r i n g  on  t h e  i s s u e  o f  
whether  a . l o l a t i o n  h a d  o c c u r r e d ,  as w e l l  as p r o c e d u r e s  f o r  
administratively a p p e a l i n g  t h e  a g e n c y ' s  i n i t i a l  d e c i s i o n .  
7 C.F.R. § 631.25.  T h e  r e g u l a t i o n s  also p r o v i a e d  t h a t  i f  a 
farm a c c u s e d  of v i o l a t i n g  a c o n t r a c t  admi ts  t o  t h e  v i o l a t i o n  
and  agrees i n  w r i t i n g  t o  accept a f o r f e i t u r e ,  r e f u n d ,  pay- 
ment  a d j u s t m e n t ,  or t e r m i n a t i o n  o f  t h e  c o n t r a c t ,  t h e n  "no  
f u r t h e r  [aue p r o c e s s - s t y l e d ]  p r o c e e d i n g s  s h a l l  be  u n d e r -  
t a k e n . "  7 C.F.R. § 6 3 1 . 2 5 ( a ) .  F i n a l l y ,  t h e  i m p l e m e n t i n g  
r e g u l a t i o n s  a u t h o r i z e d  t h e  t a k i n g  of a d m i n i s t r a t i v e  s e t o f f s  ., 
a g a i n s t  a m o u n t s  p a y a b l e  u n d e r  t h e  p r o g r a m  i n  order t o  
r e c o v e r  a n y  i n d e b t e d n e s s  owed t o  a n y  a g e n c y  of t h e  U n i t e d  
States.  7 C.F.R.  S 631.29 .  

A c c o r d i n g  t o  SCS, t h e  c o n t r a c t  was modif ied o n  s e v e r a l  
o c c a s i o n s  to  a f f o r d  G r e e n s t r e e t  F a r m s  a d d i t i o n a l  time t o  
carry o u t  t h e  specified m e a s u r e s .  However,  o n  November 24 ,  
1 9 8 1 ,  SCS a d v i s e d  G r e e n s t r e e t  Fa rms  i n  w r i t i n g  t h a t  t h e  con-  
t rac t  c o u l d  n o t  be m o d i f i e d  a g a i n  a n d  t h a t ,  i f  G r e e n s t r e e t  
f a i l e d  t o  t a k e  t h e  agreed upon m e a s u r e s  by J u n e  1, 1982 ,  i t  
w o u l d  be c o n s i d e r e d  t o  h a v e  v i o l a t e d  t h e  c o n t r a c t .  On c 

J u l y  2 2 ,  1 9 8 2 ,  SCS a d v i s e d  G r e e n s t r e e t  F a r m s  i n  w r i t i n g  t h a t  
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it b e l i e v e d  t h a t  t h e  contract had  b e e n  v i o l a t e d .  Subse- 
q u e n t l y ,  o n  October 1, 1 9 8 2 ,  G r e e n s t r e e t  Farms s i g n e d  a 
document  e n t i t l e d  "Agreement  C o v e r i n g  Non-Compliance w i t h  
P r o v i s i o n s  of C o n t r a c t  [ u n d e r  t h e 1  Great P l a i n s  C o n s e r v a t i o n  
Program."  T h i s  n o n - c o m p l i a n c e  a g r e e m e n t  s t i p u l a t e d  t h a t  
G r e e n s t r e e t  Fa rms  had  f a i l e d  t o  c a r r y  o u t  c e r t a i n  p r o v i s i o n s  
o f  t h e  c o n t r a c t ;  t h a t  t h e  n a t u r e  a n d  e f f e c t  o f  t h a t  non- 
c o m p l i a n c e  w a r r a n t e d  t e r m i n a t i o n  of t h e  c o n t r a c t ;  t h a t  
G r e e n s t r e e t  Farms t h e r e b y  f o r f e i t e d  a l l  r i g h t s  t o  f u r t h e r  
p a y m e n t s  u n d e r  t h e  c o n t r a c t ;  a n d  t h a t  G r e e n s t r e e t  Farms 
s h o u l d  r e f u n d  $4 ,493 .20  to  SCS f o r  p a y m e n t s  t h a t  i t  h a d  pre- 
v i o u s l y  r e c e i v e d  u n d e r  t h e  c o n t r a c t .  T h e  non-compl i ance  
agreement c o n c l u d e d  w i t h  t h e  s t a t e m e n t  t h a t  G r e e n s t r e e t  
Farms: 

J 

'I* * * a g r e e s  t h a t  [ t h e ]  f o r f e i t u r e  or r e f u n d  
* * * is proper a n d  a n y  a m o u n t s  i n  c o n n e c t i o n  
t h e r e w i t h  * * * are d u e  a n d  owing. [Green-  
s treet  Farms] w a i v e s  t h e  r i g h t  t o  a n y  f u r t h e r  
p r o c e e d i n g s  u n d e r  t h e  r e g u l a t i o n s  g o v e r n i n g  
c o n t r a c t  v i o l a t i o n s . "  

A n o t a t i o n  o n  t h e  n o n - c o m p l i a n c e  a g r e e m e n t  i n d i c a t e d  
t h a t  G r e e n s t r e e t  Farms s o u g h t  p e r m i s s i o n  t o  p a y  back t h e  , 
agreed r e f u n d  by means of a 3 -yea r  i n s t a l l m e n t  work-out  --a 

a g r e e m e n t  w i t h  t h e  f i r s t  paymen t  d u e  o n  A u g u s t  1 ,  1983.  On 
October 1 4 ,  1982 ,  SCS s e n t  a le t ter  t o  G r e e n s t r e e t  Farms 
a g r e e i n g  t o  t h e  i n s t a l l m e n t  proposal. However, SCS s t a t e d  
t h a t  s u c h  a n  a r r a n g e m e n t  would  r e q u i r e  t h e  a s s e s s m e n t  of 
" l a t e  c h a r g e s "  o n  a n y  paymen t  t h a t  m i g h t  become p a s t  due .  

A y e a r  l a t e r ,  o n  A u g u s t  11, 1983 ,  when G r e e n s t r e e t  
Farms f a i l e a  t o  make i ts  f i r s t  i n s t a l l m e n t  paymen t ,  SCS .. 
wrote G r e e n s t r e e t  Fa rms  t o  r e q u e s t  a payment  o f  t h e  pas t  d u e  
p r i n c i p a l ,  p l u s  i n t e r e s t .  SCS warned  G r e e n s t r e e t  Fa rms  t h a t  
i f  t h e  p a s t  d u e  amount  was n o t  r e c e i v e d  by December 1, 
e f f o r t s  would  be t a k e n  t o  co l l ec t  t h e  amoun t s  owed t h r o u g h  
a d m i n i s t r a t i v e  o f f s e t ,  or a n y  other  means a v a i l a b l e  t o  t h e  
a g e n c y .  On September 28 ,  1 9 8 3 ,  when payment s t i l l  was n o t  
r e c e i v e d ,  SCS s e n t  a n o t h e r  l e t te r  t o  G r e e n s t r e e t  Farms t o  
a d v i s e  it t h a t ,  i n  v i e w  of G r e e n s t r e e t  F a r m s '  f a i l u r e  t o  
make paymen t  as  agreed, " t h e  [work -ou t ]  a g r e e m e n t  is now 
v o i d . "  T h e r e f o r e ,  SCS demanded payment  of t h e  e n t i r e  d e b t ,  
p l u s  i n t e r e s t .  SCS a l so  s t a t e d  t h a t  a c t i o n  had been  t a k e n  
t o  b e g i n  c o l l e c t i o n  by means of a d m i n i s t r a t i v e  offset .  

On December 20, 1 9 8 3 ,  a d m i n i s t r a t i v e  o f f s e t  was 
e f f e c t e d  a g a i n s t  a $ 2 , 1 2 6 . 1 5  paymen t  owed t o  G r e e n s t r e e t  
Fa rms  by t h e  Commodity C r e d i t  Corporation u n d e r  t h e  Feed 
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G r a i n ,  Rice, Upland C o t t o n ,  and Wheat Programs for Crop 
Years 1982-1985. I n  o r d e r  t o  pa r t i c ipa t e  i n  t h o s e  programs, 
G r e e n s t r e e t  Farms had f i l e d  a form ASCS-477, " I n t e n t i o n  t o  
Par t ic ipa te  and  A p p l i c a t i o n  for Payment." 
G r e e n s t r e e t  Farms agreed " [ t l o  comply w i t h  t h e  r e g u l a t i o n s  
g o v e r n i n g  t h e  a p p l i c a b l e  program and payment l i m i t a t i o n s , "  
which may be found  i n  7 C.F.R. p t .  713. Those  r e g u l a t i o n s  
s p e c i f i c a l l y  a u t h o r i z e  t h e  u s e  of a d m i n i s t r a t i v e  o f f s e t  
a g a i n s t  payments  t o  be made u n d e r  t h o s e  programs i n  o r d e r  t o  
col lect  any  d e b t s  owed to  any  agency  of t h e  U n i t e d  S t a t e s  
Government. 7 C.F .R.  S 713.113. Those  r e g u l a t i o n s  a lso set 
o u t  t h e  p r o c e d u r e s  t o  be f o l l o w e d  i n  o r d e r  t o  o b t a i n  recon-  
s i d e r a t i o n  and  r e v i e w  of  t h e  a g e n c y ' s  a c t i o n s .  7 C.F.R. 
S 713.114. 

On t h a t  form, 

A t  no time s i n c e  it b r e a c h e d  t h e  o r i g i n a l  c o n t r a c t  and 
t h e  work-out a g r e e m e n t  h a s  G r e e n s t r e e t  Farms e v e r  a t t e m p t e d  
t o  d i s p u t e  i ts d e b t  or invoke  t h e  d u e  p r o c e s s - s t y l e d  pro- 
c e d u r e s  i n  any  of t h e  r e l e v a n t  r e g u l a t i o n s .  However, 
G r e e n s t r e e t  F a r m s  d i d  w r i t e  t o  SCS t o  protest t h e  o f f s e t .  6 

Al though  it  s t i l l  d i d  n o t  d i s p u t e  t h e  amount or v a l i d i t y  o f  
i t s  d e b t ,  o r  t h e  f a c t  t h a t  payment w a s  pa s t  d u e ,  G r e e n s t r e e t  
Farms e x p l a i n e d  t h a t  a d v e r s e  w e a t h e r  c o n d i t i o n s  had p r e -  
v e n t e d  i t  f rom e a r n i n g  t h e  f u n d s  n e c e s s a r y  t o  make t h e  f irst  
i n s t a l l m e n t  payment .  G r e e n s t r e e t  Fa rms  r e q u e s t e d  t h a t  SCS 
r e t u r n  t h e  o f f s e t  f u n d s  and agree to  e n t e r  i n t o  a new repay-  
ment p l a n ,  t o  b e g i n  i n  Augus t  1984. G r e e n s t r e e t  F a r m s  a lso 
a s s e r t e d  t h a t  t h e  SCS o f f s e t  a c t i v i t i e s  were i l l e g a l  o n  
several g r o u n d s ,  i n c l u d i n g  t h e  f a i l u r e  to p r o m u l g a t e  r e g u l a -  
t i o n s  u n d e r  s e c t i o n  1 0  of t h e  Debt  C o l l e c t i o n  A c t  o f  1982 
p r i o r  t o  t a k i n g  a d m i n i s t r a t i v e  o f f s e t ;  t h e  a s s e s s m e n t  of 
i n t e r e s t  on  t h e  d e b t  w i t h o u t  G r e e n s t r e e t  F a r m s '  ag reemen t ;  
t h e  a b s e n c e  of a u t h o r i t y  t o  "accelerate" i t s  d e b t  ( a s  
opposed  t o  c o l l e c t i n g  o n l y  t h e  p a s t  d u e  i n s t a l l m e n t  pay- 
m e n t s ) ;  and t h e  f a i l u r e  t o  p r o p e r l y  s e r v e  G r e e n s t r e e t  Farms 
w i t h  l ega l  " n o t i c e "  pr ior  t o  t h e  t a k i n g  o f  o f f s e t .  

,-; 

I n  v iew of t h e s e  f ac t s  and  t h e  a s s e r t i o n s  o f  
G r e e n s t r e e t  Farms,  SCS s e e k s  o u r  a n s w e r s  t o  t w o  q u e s t i o n s :  

"1. Does t h e  Debt  C o l l e c t i o n  A c t  o f  1982 
p r e c l u d e  t h e  SCS from t h e  u s e  of a d m i n i s t r a -  
t i v e  setoff u n t i l  agency  r e g u l a t i o n s  have  
been p r o m u l g a t e d  to implement  t h e  a c t ?  

"2. I f  SCS is n o t  p r e c l u d e d  from t h e  u s e  of 
a d m i n i s t r a t i v e  o f f s e t  p e n d i n g  p r o m u l g a t i o n  o f  
r u l e s ,  i n  y o u r  o p i n i o n ,  w i l l  SCS have  pro- 
v i d e d  [ G r e e n s t r e e t  Farms]  due process a f t e r  
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r e s p o n s e  t o  i t s  J a n u a r y  17,  1984,  l e t te r  h a s  
been  made, or do you f e e l  t h a t  someth ing  
a d d i t i o n a l  s h o u l d  be  done?" 

DISCUSSION 

Because w e  t h i n k  t h e  G r e e n s t r e e t  Farms d e b t  is governed  
by t h e  p r o v i s i o n s  of i t s  c o n t r a c t u a l  ag reemen t s  w i t h  SCS 
( a n d  t h e  r e g u l a t i o n s  i n c o r p o r a t e a  by r e f e r e n c e  t h e r e i n ) ,  w e  
need n o t  answer t h e  f i r s t  q u e s t i o n  posed by SCS a t  t h i s  
time. F o r  t h i s  r e a s o n ,  w e  proceed d i r e c t l y  t o  t h e  second 
q u e s t i o n .  I n  order t o  answer t h a t  q u e s t i o n ,  w e  m u s t  f i r s t  
d e t e r m i n e  wha t  p r o c e d u r e s ,  i f  any ,  are a p p l i c a b l e  t o  t h i s  
case; second ,  whether  SCS complied w i t h  t h e s e  p r o c e d u r e s ;  
and f i n a l l y ,  i f  a l l  else was p r o p e r ,  whether  SCS c o u l d  t a k e  
o f f s e t  t o  col lect  t h e  f u l l  amount o f  G r e e n s t r e e t  F a r m s '  
d e b t .  

1 .  The applicable p r o c e d u r e s  

G r e e n s t r e e t  F a r m s  h a s  s u g g e s t e d  t h a t ,  r e g a r d l e s s  o f  t h e  
p r o c e d u r e s  se t  o u t  i n  t h e  c o n t r a c t  and i n c o r p o r a t e d  r e g u l a -  
t i o n s ,  b e f o r e  it may take o f f s e t ,  SCS is r e q u i r e d  t o  f o l l o w  
t h e  p r o c e d u r e s  se t  f o r t h  i n  section 10 of t h e  Debt Collec- 
t i o n  A c t  of 1982 ( D C A ) .  The DCA amended t h e  F e d e r a l  C l a i m s  
C o l l e c t i o n  A c t  of 1966. B o t h  ac t s  have  been c o d i f i e d  i n  
t i t l e  31 of  t h e  U.S. Code, chapter 37. Accord ing  t o  its 
l e g i s l a t i v e  h i s t o r y ,  t h e  DCA was i n t e n d e d  t o  " p u t  some t e e t h  
i n t o  Federal  [ d e b t ]  collection e f f o r t s "  by g i v i n g  t h e  Gov- 
e rnment  " t h e  tools i t  n e e d s  t o  collect  t h e s e  debts ,  w h i l e  
s a f e g u a r a i n g  t h e  l e g i t i m a t e  r i g h t s  of p r i v a c y  and d u e  
p r o c e s s  of d e b t o r s . "  128 Cong. R e c .  S12328 ( d a i l y  ed. 
Sept. 2 7 ,  1 9 8 2 )  ( s t a t e m e n t  o f  Sen.  P e r c y ) .  S e c t i o n  10 o f  
t h e  DCA p r o v i d e s  t h a t  a g e n c i e s  may collect claims owed to 
t h e  Un i t ed  S t a t e s  by means o f  a d m i n i s t r a t i v e  o f f s e t ,  a f t e r  d' 
t h e  d e b t o r  h a s  been  accorded c e r t a i n  procedural r i g h t s .  
3 1  U.S.C.  § 3 7 1 6 ( a ) .  
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I n  t h e  a b s e n c e  o f  p a r t i c u l a r  s t a t u t o r y l /  or contrac- 
t u a l  p r o v i s i o n s  a u t h o r i z i n g  o f f s e t  and s p e c i f y i n g  t h e  proce- 
d u r e s  t o  be f o l l o w e d ,  w e  w o u l d  a g r e e  t h a t  a n  agency  is 
r e q u i r e d  t o  follow t h e  p r o c e d u r a l  p r o v i s i o n s  o f  s e c t i o n  10 ,  
as implemented i n  s e c t i o n  102.3 o f  t h e  Federal C l a i m s '  C o l -  
l e c t i o n  S t a n d a r d s  (FCCS), as  amended, 49  Fed .  Reg. 8889 
( 1 4 8 4 ) .  B-215128, Dec. 1 4 ,  1984,  64 Comp. Gen. . The 
procedures p r e s c r i b e d  by s e c t i o n  10 are mandatory and ,  i n  
our view,  a p p l y  t o  a l r e a d y  o u t s t a n d i n g  d e b t s ,  as w e l l  as t o  
d e b t s  a r i s i n g  a f t e r  e n a c t m e n t  o f  t h e  DCA. 

I n  t h i s  case,  however ,  there were c o n t r a c t u a l  p r o v i -  
s i o n s  w h i c h ,  together w i t h  t h e  r e g u l a t i o n s  i n c o r p o r a t e d  
t h e r e i n ,  a u t h o r i z e d  o f f s e t  and s p e c i f i e d  t h e  p r o c e d u r e s  t o  
be fol lowed.  For  t h e  r e a s o n s  g i v e n  below, w e  f i n d  t h a t  
t h e s e  procedures, r a t h e r  t h a n  those p r e s c r i b e d  by s e c t i o n  
1 0 ,  g o v e r n  c o l l e c t i o n  o f  t h e  G r e e n s t r e e t  ?arms d e b t .  

I n  e s s e n c e ,  G r e e n s t r e e t  Farms is a r g u i n g  t h a t ,  ra ther  
t h a n  follow t h e  c o n t r a c t u a l  a g r e e m e n t s  which i t  entered i n t o  
before t h e  e n a c t m e n t  of t h e  DCA, s e c t i o n  10 of t h a t  ac t  
s h o u l d  be appl ied  " r e t r o s p e c t i v e l y "  t o  g o v e r n  t h e  c o l l e c t i o n  
of i t s  debt .  The t r a d i t i o n a l  v iew h a s  been  t h a t  s t a t u t e s  
are t o  be g i v e n  p r o s p e c t i v e  a p p l i c a t i o n  a b s e n t  clear i n d i c a -  
t i o n  t o  t h e  c o n t r a r y .  However, i n  Bradley v. S c h o o l  Board, 
416 U . S .  696, 711,  715 ( 1 9 7 4 ) ,  t h e  Supreme C o u r t  e s t ab l i shed  
t h a t  "a court  is t o  a p p l y  t h e  law i n  e f f e c t  a t  t h e  time i t  
r e n d e r s  i t s  d e c i s i o n  [ i .e . ,  r e t r o s p e c t i v e l y ] ,  u n l e s s  d o i n g  
so would r e s u l t  i n  m a n i f e s t  i n j u s t i c e  or there is s t a t u t o r y  
d i r e c t i o n  or l e g i s l a t i v e  h i s t o r y  t o  t h e  c o n t r a r y . "  

J 

S e c t i o n  10 s p e c i f i c a l l y  p r o v i d e s  t h a t  i t  s h a l l  n o t  a p p l y  
"when a s t a t u t e  e x p l i c i t l y  p r o v i d e s  for or p r o h i b i t s  
u s i n g  a a m i n i s t r a t i v e  o f f s e t  t o  collect  t h e  claim or t y p e  
of claim i n v o l v e d . "  31 U.S.C. 5 3 7 1 6 ( c ) ( 2 )  (emphasis 
added).  Wi th  t h i s  i n  mind,  w e  note t h a t  16 U.S.C. 
S 5 9 0 p ( b ) ( v )  r e q u i r e s  f a r m e r s  who p a r t i c i p a t e  i n  t h e  
Great P l a i n s  C o n s e r v a t i o n  Program t o  e n t e r  i n t o  con- 
t r a c t u a l  a g r e e m e n t s  c o n t a i n i n g  " such  a d d i t i o n a l  p r o v i -  
s i o n s  as t h e  S e c r e t a r y  [of A g r i c u l t u r e ]  d e t e r m i n e s  are 
d e s i r a b l e  * * * t o  e f f e c t u a t e  t h e  p u r p o s e s  of t h e  pro-  
gram or t o  f a c i l i t a t e  t h e  p rac t ica l  a d m i n i s t r a t i o n  of 
t h e  program."  W e  do n o t  v i ew 16 U.S.C. § 5 9 0 p l b ) ( v )  as 
p r o v i d i n g  t h e  s t a t u t o r y  a u t h o r i t y  n e c e s s a r y  t o  s a t i s f y  
t h e  e x c e p t i o n  t o  s e c t i o n  10 j u s t  men t ioned ,  because t h e  
former s t a t u t e  does n o t  " e x p l i c i t l y "  p r o v i d e  for or pro- 
h i b i t  a d m i n i s t r a t i v e  o f f s e t .  
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We are not aware of anyt..ing in the language or legis- 
lative history of section 10 which addresses the question of 
prospective/retrospective application. Thus, the question 
becomes whether retrospective application of the procedural 
requirements of section 10 would result in "manifest injus- 
tice" in this case. This, according to the Bradley Court, 
requires consideration of "(a) the nature and identity of 
the parties, ( b )  the nature of their rights, and (c) the 
nature of the impact of the change in law upon those 
rights." - Id. at 717. 

We have carefully considered the Bradley decision and 
conclude that it does not require retrospective application 
of the section 10 procedures in this case. Unlike Bradley, 
this case involves the simple collection of a debt, and is 
analogous to a "routine private lawsuit." Bradley, 416 
U.S. at 718. Also, retrospective application here would 2 

affect the Government's "matured, unconditional right" to 
collect a debt owed to it. -, at 720. Further, retro- 
spective application would impose a significant additional 
burden upon the Government with no corresponding benefit to 
Greenstreet Farms except to produce additional delay in the 
payment of an admittedly past due debt. A key factor in our 
conclusion is our finding, to which we now turn, that the 
procedures SCS actually followed in this case provided the 
substantial equivalent of what section 10 now requires. 

2. Adequacy of the procedures followed by SCS 

The purpose of the procedural protections in section 10 
was to guarantee that debtors receive their "due process" 
rights. According to the legislative history of section 10: 

"In establishing these procedures, it is 
the [Congress'] intention to provide the 
debtor with his full due process rights. It 
is not the [Congress'] intention to unreason- 
ably delay the set off procedure when it has 
been [properly] determined that it should be 
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used. * * * "  S. Rep. No. 378, supra, at 
24 .?/ 

Clearly, the section 10 procedures were intended to assure 
that debtors receive only their "full due process rights," 
not duplicative procedures that would "unreasonably delay 
the set off." This conclusion is consistent with the pro- 
visions of the revised FCCS which provide: 

"In cases where the procedural require- 
ments specified in [section 102.3 of the 
FCCS] have previously been provided to the 
debtor in connection with the same debt under 
some other statutory or regulatory authority, 
* * * the agency is not required to duplicate 
these requirements before taking offset." 
FCCS, S 102.3(b)(2)(ii), 49 Fed. Reg. at 
8898.2/ 

In order to evaluate the adequacy of the procedures 
followed by SCS prior to offset against Greenstreet Farms, 
we compared those procedures to the procedures specified in 
section 10. The procedures followed by SCS were prescribed 
in the various contractual agreements between Greenstreet 
Farms and the Government which incorporated by reference the 
provisions of the governing regulations, 7 C.F.R. pts. 631 
and 713. In the original contractual agreement, Greenstreet 
Farms agreed to be bound by the SCS regulations which gov- 
erned the Great Plains Conservation Program. 
tions include detailed provisions for a due process-styled 

Those regula- .,/ 

- 2/ These comments were originally made with regard to 
language contained in section 5 of the Senate version 
(S.1249) of the bill which became the DCA. Virtually 
identical language was subsequently inserted into the 
new section 10 of the final version which became the 
DCA. Compare S.1249, 97th Cong., 1st Sess. § 5 
(July 17, 1981) with DCA, S 10, Pub. L. No. 97-365, 
96 Stat. 1749, 1-55 (1982). 

- 3/ See also the Supplementary Information statement which 
accompanied the revised FCCS. 49 Fed. Reg. 8889, 8891 
("Another commenter pointed out that an agency should 
not be required to provide procedural protections twice 
on the same debt. We agree, and have added a new 
S 102.3(b)(2)(ii) to reflect this."). 
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notice and opportunity to be heard, as well as provision for 
administrative setoff. 7 C.F.R. S 631.25. In the non- 
compliance agreement, Greenstreet Farms admitted that it had 
violated the contract and agreed to refund to SCS the amount ,/ 
that it had received in violation of the contract. Green- 
street Farms was then allowed to enter into an installment 
repayment agreement. 

up to this point, we think it is clear that the proce- 
dures followed in this case were substantially equivalent to J 
those required by section 10, and did provide "full due 
process rights." Compare 31 U.S.C. S 3716(c); S. Rep. 
No. 378, supra, at 24. The next step, the waiver by Green- 
street Farms of any further rights of notice and appeal, was 
also proper. The Supreme Court has recognized that consti- 
tutional and statutory rights to notice and hearing may be 
waived, so long as the waiver is voluntarily, knowingly, and 
intelligently made. E.g., D.H. Overmyer Co. v. Frick Co., 
405 U.S. 174, 185-86 (19721, citing National Equipment 
Rental Ltd. v. Szukhent, 375 U.S. 311, 315-16 (1964). Thus, 
for example, even though section 10 is mandatory, debtors 
and agencies implicitly retain the authority to contractu- 
ally agree to, and become legally bound by, different pro- 
cedures. While Greenstreet Farms, of course, did not waive 
any rights under section 10 (it could not have done so since 
both the original agreement and the non-compliance agreement 
were executed before section 10 was enacted), it could and 
did waive its rights under the substantially equivalent pro- 
visions of the relevant contracts and regulations. Conse- 
quently, we think Greenstreet Farms ( 1 )  received its "full 
due process rights" under the procedures followed by SCS, 
and (2) effectively waived its rights to any further notice, 
or procedures. 

3. Collecting the full amount 

When it acknowledged its debt, Greenstreet Farms asked 
SCS to enter into a 3-year installment work-out agreement 
with a year delay built into it. At that time, SCS was 
legally entitled to take any action available to it, includ- 
ing offset, to recoup the entire amount owed by Greenstreet 
Farms. SCS did not have to accede to the request of Green- 
street Farms. Nevertheless, SCS chose to forebear on its 
right to immediate collection of the full amount, and agreed 
to enter into an installment work-out agreement, conditioned 
upon certain rights to which SCS would have been entitled 
under the common law, including the assessment of interest 
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on p a s t  due a m o u n t s . /  
t h e  terms s p e c i f i e d  by SCS and t h u s  a p p a r e n t l y  a g r e e d  t o  t h e  
o f f e r  p u t  f o r t h  by SCS. 

u n d e r  t h e  work-out a g r e e m e n t  which  it had r e q u e s t e d .  Pay- 
ment was n o t  made o n  t h e  d a t e  d u e  o r  a t  a n y t i m e  t h e r e -  
a f t e r .  A f t e r  a f f o r d i n g  G r e e n s t r e e t  Farms ample time and 
o p p o r t u n i t y  t o  make up t h e  l a t e  payment o r  o f f e r  a n  e x p l a n a -  
t i o n  o f  i ts  f a i l u r e ,  SCS c o n s i d e r e d  t h e  work-out ag reemen t  

, ,"void" and  proceeded t o  i n i t i a t e  c o l l e c t i o n  on  t h e  o r i g i n a l  
deb t .  C o n t r a r y  t o  t h e  a s s e r t i o n s  of G r e e n s t r e e t  Farms, t h e  
a c t i o n s  of SCS d i d  n o t  c o n s t i t u t e  a n  i l l e g a l  a c c e l e r a t i o n  o f  
t h e  i n s t a l l m e n t  work-out a g r e e m e n t .  Under l o n g - s e t t l e d  
r u l i n g s  o f  t h e  Supreme C o u r t ,  e x c e p t  when e x p r e s s l y  a g r e e d  
by t h e  pa r t i e s ,  t h e  a c c e p t a n c e  o f  a work-out ag reemen t  d o e s  
n o t  d ischarge i n d e b t e d n e s s  a r i s i n g  u n d e r  t h e  o r i g i n a l  con- 
t r ac t  u n l e s s  and  u n t i l  t h e  work-out  ag reemen t  i t s e l f  is 
c o m p l e t e l y  paid.  I f  t h e  work-out  ag reemen t  is b r e a c h e d ,  t h e  
red i tor  may p r o c e e d  o n  t h e  o r i g i n a l  d e b t  as  i f  t h e  work-out 

G r e e n s t r e e t  Farms d i d  n o t  object t o  

G r e e n s t r e e t  Farms f a i l e d  t o  l i v e  up  t o  i t s  o b l i g a t i o n s  

d g r e e m e n t  d i d  n o t  e x i s t . /  

C o n s e q u e n t l y ,  SCS was f u l l y  j u s t i f i e d  i n  t r e a t i n g  t h e  
work-out a g r e e m e n t  as v o i d  a n d  i n i t i a t i n g  c o l l e c t i o n  pu r su -  

, a n t  t o  t h e  terms of t h e  o r i g i n a l  contract  and non-compliance 
ag reemen t .  The a rgumen t  t h a t  SCS f a i l e d  t o  p r o p e r l y  s e r v e  
n o t i c e  upon G r e e n s t r e e t  Farms p r io r  t o  t a k i n g  offset  is 
e q u a l l y  w i t h o u t  merit. Under  t h e  terms o f  t h e  v a r i o u s  con- 
t rac t s ,  a g r e e m e n t s ,  and i n c o r p o r a t e d  r e g u l a t i o n s ,  Green-  
s t reet  Fa rms  had  a l r e a d y  waived  any  f u r t h e r  n o t i c e  r i g h t s ,  
- see, e.g., 7 C.F.R. S 6 3 1 . 2 5 ( a ) ,  and  had a u t h o r i z e d  t h e  t a k -  
i n g  o f  o f f se t  a g a i n s t  t h e  paymen t s  d u e  i t  u n d e r  t h e  Feed 
G r a i n ,  Rice, Upland C o t t o n ,  and  Wheat Programs i n  o r d e r  t o  
col lect  any  debt it owed t o  t h e  U n i t e d  S t a t e s ,  7 C.F.R. 
5 713.113 ( i n c o r p .  by r e f . ,  7 C.F.R.  p t .  1 3 ) .  

- 4 /  - S e e  8-212222, Aug. 23,  1983 ,  citing Young v. Godbe, 
82  U.S ( 1 5  Wall.) 562 ,  565  ( 1 8 7 3 )  (common law a u t h o r i t y  
to  assess i n t e r e s t ) .  

See, e.g., The  Kimbal l ,  70 U.S. ( 3  Wall.) 37 ,  45 ( 1 8 6 5  
:ree, 131 U.S. 287, 289-90 ( 1 8 8 9 ) .  S e e  - 
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A c c o r d i n g l y ,  w e  conc lude  t h a t  SCS h a s  s a t i s f i e d  t h e  
requirements  for due p r o c e s s - s t y l e d  procedures  t h a t  are 
a p p l i c a b l e  i n  t h i s  case, and may u s e  a d m i n i s t r a t i v e  offset 
to collect t h e  debt  of G r e e n s t r e e t  Farms. 

Cornptrolley Gekeral 
of t h e  Uni ted  States  
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