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Where agency, concerned that competitors for a 
cost reimbursement negotiated contract were 
"buying in," amended solicitation to specify 
"170,000 professional hours required," then 
whether proposed use of bookkeepers satisfied 
the requirement was not merely a matter of 
contract administration which could be ignored 
in evaluating offers, since offerors must be 
treated equally and provided with a common basis 
for the preparation of proposals. 

Protest of award of a cost reimbursement 
contract is sustained. The protester's inter- 
pretation of RFP as prohibiting use of book- 
keepers to fulfill solicitation requirement for 
"170,000 professional hours" was at least as 
reasonable as agency view that solicitation 
would be' interpreted as not prohibiting the use 
of bookkeepers as professionals. Therefore, the 
solicitation requirement was at best ambiguous, 
resulting in competition on an unequal basis. 

GAO sustains protest but will not recommend 
termination of improperly awarded contract for a 
management study where the contracting agency 
reports that almost half of the contract amount 
has been expended and that any new firm awarded 
a contract to complete the study will necessar- 
ily have to duplicate much of the work already 
done, and our Office cannot conclude with any 
certainty that if the solicitation had not been 
ambiguous award would have gone to another 
offeror. 

Arthur Young ti Company ( A Y C )  protests the award of a 
contract to Coopers & Lybrand (CL) under request for 
proposals No. NOO600-84-R-4259, iss'ued by the Department of 
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t h e  Navy for t h e  u n d e r t a k i n g  of a m a n a g e m e n t  a n a l y s i s  of 
t h e  Naval I n d u s t r i a l  Fund program a n d  a c t i v i t i e s .  AYC 
q u e s t i o n s  t h e  e v a l u a t i o n  of CL's p r o p o s a l ,  a l l e g i n g  t h a t  
t h e  Navy f a i l e d  t o  t a k e  i n t o  a c c o u n t  C L ' s  e x t e n s i v e  
r e l i a n c e  o n  t h e  u s e  of t e m p o r a r y  p e r s o n n e l ,  t h a t  t h e  Navy 
f a i l e d  t o  c o n d u c t  a m e a n i n g f u l  cost  real ism a n a l y s i s  of 
C L ' s  p roposa l ,  a n d  t h a t  t h e  e v a l u a t i o n  p a n e l  w h i c h  
c o n s i d e r e d  C L ' s  b e s t  a n d  f i n a l  proposal  w a s  i m p r o p e r l y  
c o n s t i t u t e d .  W e  s u s t a i n  t h e  p ro t e s t .  

I 

The Naval I n d u s t r i a l  Fund  program e n c o m p a s s e s  a number  
of c o m m e r c i a l  or i n d u s t r i a l  t y p e s  o f  a c t i v i t i e s ,  i n c l u d i n g  
those c o n c e r n e d  w i t h  s h i p y a r d s ,  a i r  r e w o r k  f a c i l i t i e s ,  
m i l i t a r y  s e a l i f t ,  research  l abora to r i e s ,  a n d  p r i n t i n g .  T h e  
c o n t r a c t o r  selected t o  u n d e r t a k e  t h e  s t u d y  was e x p e c t e d  t o  
draw u p o n  t h e  p r o c e d u r e s  u s e d  i n  t h e  p r i v a t e  sector t o  m a k e  
spec i f ic  r e c o m m e n d a t i o n s  fo r  e n h a n c i n g  t h e  o p e r a t i o n s  of 
t h e  i n d i v i d u a l  a c t i v i t i e s  a n d  of t h e  program i n  g e n e r a l .  

T h e  Navy s t a t e d  i n  t h e  s o l i c i t a t i o n  t h a t  i t  
c o n t e m p l a t e d  a w a r d i n g  a c o s t - p l u s - f i x e d - f e e  l e v e l  o f  
e f f o r t  c o n t r a c t  t o  t h e  o f f e r o r  w h o s e  proposal  o f f e r e d  t h e  
g r e a t e s t  v a l u e  t o  t h e  g o v e r n m e n t  f r o m  t h e  t e c h n i c a l  a n d  
p r i ce  s t a n d p o i n t s .  T h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  t e c h n i -  
c a l  proposals  were t o  be e v a l u a t e d  i n  r ega rds  t o  t h e  
o f f e r o r ' s  t e c h n i c a l  u n d e r s t a n d i n g  a n d  approach,  i ts rele- 
v a n t  p a s t  e x p e r i e n c e ,  a n d  t h e  e x t e n t  of e x p e r t i s e ,  e d u c a -  , 

t i o n  a n d  e x p e r i e n c e  of i t s  p r o p o s e d  p e r s o n n e l .  A l t h o u g h  
t h e  s o l i c i t a t i o n  i n d i c a t e d  t h a t  these t e c h n i c a l  c o n s i d e r a -  
t i o n s  were t o  be s i g n i f i c a n t l y  more i m p o r t a n t  t h a n  cost  a n d  
t h a t  price w a s  n o t  e x p e c t e d  t o  be a c o n t r o l l i n g  f ac to r ,  
n e v e r t h e l e s s ,  o f f e ro r s  were w a r n e d  t h a t  p r ice  was a n  
i m p o r t a n t  f a c t o r ,  t h e  i m p o r t a n c e  o f  w h i c h  w o u l d  i n c r e a s e  
w i t h  t h e  d e g r e e  of e q u a l i t y  of t h e  proposals  w i t h  regard to  
other f ac to r s .  8 

D u r i n g  t h e  c o u r s e  of n e g o t i a t i o n s ,  c o n t r a c t i n g  
o f f i c i a l s  became c o n c e r n e d  t h a t  severa l  f i r m s  were " b u y i n g  
i n "  by  p r o p o s i n g  u n r e a l i s t i c  e x p e n s e  r a t e s  a n d  n u m b e r s  o f  
h o u r s  of work .  I n  r e s p o n s e  t o  t h i s  c o n c e r n ,  t h e  Navy 
amended  t h e  s o l i c i t a t i o n  t o  s p e c i f y  " 1 7 0 , 0 0 0  p r o f e s s i o n a l  
h o u r s  r e q u i r e d , "  to  cap t h e  i n d i r e c t  e x p e n s e  r a t e s  for t h e  
prime c o n t r a c t o r  a t  2 p e r c e n t  a b o v e  those proposed i n  i t s  
best  a n d  f i n a l  o f f e r ,  a n d  t o  m a k e  t h e  prime c o n t r a c t o r  
r e s p o n s i b l e  fo r  c a p p i n g  t h e  ra tes  of its s u b c o n t r a c t o r s  a t  
2 p e r c e n t  above t h e  proposed r a t e s .  
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Best and f i n a l  o f f e r s  submitted by CL and AYC received 
the  h ighes t  g r e a t e s t  va lue  sco res  a f t e r  adjustment f o r  the 
rea l i sm of the proposed cos t s .  Although A Y C ' s  t e chn ica l  
proposal was r a t ed  higher than C L ' s  t e chn ica l  proposal ,  
receiving a t echn ica l  score  of 96.83 i n  c o n t r a s t  t o  C L ' s  
t e chn ica l  score  of 93.40, AYC proposed a c o s t  of $8,102,895 
while CL proposed a c o s t  of only $7,032,932. For purposes 
of eva lua t ion ,  i t  would appear t h a t  t he  Navy ad jus ted  t h e  
wage r a t e s  proposed by o f f e r o r s ,  r e s u l t i n g  i n  an increase  
i n  the  c o s t  f o r  C L ' s  proposed t o  $7,045,812. Contracting 
o f f i c i a l s  determined t h a t  A Y C ' s  3.43 poin t  t echn ica l  
advantage over CL was not worth the $1,057,083 a d d i t i o n a l  
evaluated c o s t  of A Y C ' s  proposal .  Accordingly, award was 
made t o  CL a s  o f f e r i n g  the g r e a t e s t  va lue  t o  the govern- 
m e n t .  AYC thereupon f i l e d  t h i s  p r o t e s t  w i t h  our Off ice .  

AYC ques t ions  the  Navy's eva lua t ion  of C L ' s  proposal ,  
e s p e c i a l l y  a s  i t  r e l a t e s  t o  C L ' s  proposed ex tens ive  
r e l i a n c e  on the  use of a subcont rac tor  to  provide CL w i t h  
temporary employees f o r  t h i s  c o n t r a c t  work. 

t o  use " f i n a n c i a l  research  s t a f f "  provided by a 
subcontractor--Robert Half Associates  (RHA)--to perform 
" b a s i c  da t a  r e t r i e v a l . ' '  I n  i t s  c o s t  proposal ,  CL ind ica ted  
t h a t  of  the requi red  1 7 0 , 0 0 0  p ro fes s iona l  hours, i t  
proposed t h a t  39,433 hours would be performed by employees 
of a temporary agency. I n  i t s  proposal CL descr ibed these 
employees a s  " l e s s  experienced r e sea rche r s  who w i l l  focus 
pr imar i ly  on the  c o l l e c t i o n  of raw da ta  and en t ry  i n t o  our 
computer system," o r  bookkeepers. 

I n  i t s  t echn ica l  proposal ,  CL s t a t e d  t h a t  i t  intended 

AYC argues t h a t  the  Navy f a i l e d  t o  consider  C L ' s  
b extens ive  r e l i a n c e  on the use of temporary personnel.  I t  

ques t ions  the  q u a l i f i c a t i o n s  of RHA and i t s  personnel ,  
including whether R H A ' s  bookkeepers q u a l i f y  a s  profes- 
s i o n a l s  s u c h  t h a t  t h e i r  work can be counted towards meeting 
t h e  mandatory s o l i c i t a t i o n  requirement of "170,000 profes- 
s i o n a l  hours." AYC no tes  t h a t  the Department of Labor 
( D O L )  i n  i t s  r egu la t ions  implementing the  F a i r  Labor 
Standards Act of 1938, as  amended, 29 U.S .C .  S S  201-219 . 
(1982), d e f i n e s  employees employed i n  a bona f i d e  
p ro fes s iona l  capac i ty  a s  those: 



, 

a B-216643 4 

c 

"(a) Whose primary duty consists of the 
performance of: 

(1) Work requiring knowledge of an advance type 
in a field of science or learning customarily 
acquired by a prolonged course of specialized 
intellectual instruction and study, as 
distinguished from a general academic education 
and from an apprenticeship, and from training 
in the performance of routine mental, manual, 
or physical processes, or 
( 2 )  Work that is original and creative in 
character in a recognized field of artistic 
endeavor . . . or 
(3) Teaching . . .; and 
(b) Whose work requires the consistent exercise 
of discretion and judgment in its performance; 
and 
(c) Whose work is predominantly intellectual 
and varied in character (as opposed to routine 
mental, manual, mechanical, or physical work) 
and is of such character that the output 
produced or the result accomplished cannot be 
standardized in relation to a given period of 
time. . . .I' 

29 C.F.R.  5 541.3 (1984). The solicitation incorporated 
the DOL definition for purposes of defining professionals 
under the Service Contract Act of 1 9 6 5 ,  as amended, 4 1  
U . S . C .  5 s  351-358 ( 1 9 8 2 ) ,  and of defining professionals for 
whom a compensation plan must be submitted. 

In response to AYC's claim that temporary bookkeepers 
are not professionals, the Navy responds that whether 
bookkeepers can be used to satisfy the requirement for 
170,000 professional hours involves findings of fact as to 
individual circumstances, - i.e., whether a bookkeeper is 
actually working as a professional, and thus requires 
determinations to be made during the administration of a 
contract rather than before the award of the contract. In 
any case, the Navy maintains that its contracting officials 
acted reasonably because. what constitutes a professional 
for this contract's purposes does not necessarily 
constitute a professional for purposes of the Service 
Contract Act. 
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It is a fundamental principle of federal procurement 

that offerors must be treated equally and provided with a 
common basis for the preparation of their proposals. In 
negotiated procurements such as this, any proposal which 
ultimately fails to conform with the material terms of the 
solicitation should be considered unacceptable and should 
not form the basis of award. If an agency wishes to accept 
such a proposal, it must place the other offerors on notice 
of the specific changes and provide an.equa1 opportunity 
for all offerors to compete for the requirement. - See 
McCotter Motors, Inc., B-214081.2, Nov. 19, 1984, 84-2 
C.P.D. 11 539; see also CDI Corp., B-209723, May 10, 1983, 
83-1 C.P.D. 11 496. 

Since proposals were to be evaluated for purposes of 
award in part based upon the proposed costs, which in turn 
depended upon the number of hours of work and the rate of 
pay and benefits proposed for each category of employee, we 
do not believe that whether proposals complied with a 
requirement for 170,000 professional hours is only a matter 
of contract administration which can be ignored in evaluat- 
ing proposals. See CDI Corp., B-209723, supra, 83-1 
C.P.D. 11 496 at 4-5 (contracting agency improperly accepted 
an offer of a different category of labor than that speci- 
fied in the solicitation without amending the solicitation 
to give other offerors an opportunity to offer based upon 
the relaxed requirement) . 

We need not, however, decide between AYC's view that 
the DOL definition of "professional" defines the employees 
required in order to perform "professional hours" and the 
Navy's contrary interpretation. 

.. If the DOL definition of "professional" is relevant to 
the issue of "professional hours" rather than merely to the 
Service Contract Act and to the requirement for submission 
of a professional compensation plan, then we believe that 
CL clearly failed to offer all of the professional hours 
required. As indicated above, DOL defines a professional 
as an employee whose primary duty consists of performing 
work requiring knowledge of an advanced type in a field of 
science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction and study, 
rather than training in the performance of routine mental 
processes, and requiring the consistent exercise of discre- 
tion and judgment. DOL regulations further indicate that, 
"accounting clerks, junior accountants, and other account- 
ants [besides certified public accountants] . . . normally 
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perform a great deal of routine work which is no? an 
essential part of and necessarily incident to any 
professional work which they may do. Where these facts are 
found such accountants are not exempt," i.e., are not 
professionals. 29 C.F.R. 5 541.302(f). 

- 

Here, CL itself describes the work to be performed by 
the bookkeepers as involving only "basic data retrieval ," 
focusing "primarily on the collection of raw data and entry 
into our computer system." We are aware of nothing to 
indicate that the bookkeepers were to be employed in work 
requiring the consistent exercise of discretion and judg- 
ment rather than merely routine mental processes. See Otis 
v. Mattila, 281 Minn. 187, 160 N.W. 2d 691, 698 (1968) 
(bookkeeper is not a professional as defined by DOL since 
work does not require the consistent exercise of discretion 
and judgment and is not predominantly intellectual and 
varied in character) . 

-- 

Even if we accept the Navy's interpretation that 
bookkeepers could perform professional hours, we believe 
that it was at least as reasonable for AYC to interpret the 
solicitation as requiring offerors to propose that all of 
the 170,000 professional hours be performed by employees 
who were professionals rather than mere bookkeepers. It is 
a basic principle of federal procurement law that specifi- 
cations must be sufficiently definite and free from ambigu- 
ity so as to permit competition on a common basis. Since 
the solicitation requirement here is at best ambiguous and 
has resulted in offerors responding t o  the Navy's require- 

'ment for professional hours based on different, yet reason- 
able interpretations as to what the requirement was, the 
competition was conducted on an uneaual basis. See 

-- 
-213396, Apr. 17, 1984, 

We note that CL indicated in its cost proposal that 
the use of research assistants obtained from within CL 
would cost substantially more per hour for labor and 
overhead than would the use of research assistants obtained 
from RHA, i.e., the bookkeepers. Had CL been forced to 
rely on its own research assistants for the 39,433 hours of 
work proposed to be performed by RHA's bookkeepers, CL's 
proposed cost plus fee would have increased substantially, 
thereby reducing CL's greatest value score substantially. 
On the other hand, had the Navy told AYC and other offerors 

- 

.- __. . 



c 

r B-216643 

t 

7 

d u r i n g  d i s c u s s i o n s  or by  i s s u a n c e  of an amendment  t h a t  
b o o k k e e p e r s  wou ld  be acceptable a s  p r o f e s s i o n a l s ,  AYC a n d  
o the r  o f f e r o r s  m i g h t  h a v e  b e e n  a b l e  t o  r e s t r u c t u r e  t h e  
l abo r  force o f f e r e d  t o  e f f e c t  s i g n i f i c a n t  r e d u c t i o n s  i n  
t h e i r  proposed costs . w i t h  r e s u l t i n g  i n c r e a s e s  i n  t h e i r  
g r e a t e s t  v a l u e  scores. W e  c a n n o t  c a l c u l a t e  what  e f f e c t  
t h i s  wou ld  h a v e  had o n  t h e  c o m p e t i t i o n ,  b u t  i t  is a p p a r e n t  
t h a t  AYC m i g h t  h a v e  b e e n  u n f a i r l y  d i s p l a c e d  a s  a r e s u l t  o f  
t h i s  s o l i c i t a t i o n  d e f e c t ,  a n d ,  t he re fo re ,  t h e  award  t o  CL 
w a s  improper. See McCotter Motors, I n c . ,  B-214081.2,  
s u p r a ,  84-2 C . P x .  11 539 a t  4.  A c c o r d i n g l y ,  w e  s u s t a i n  t h e  
p ro t e s t  o n  t h i s  p o i n t .  

G i v e n  o u r  c o n c l u s i o n  i n  t h i s  regard ,  w e  n e e d  n o t  
c o n s i d e r  A Y C ' s  o t h e r  a l l e g a t i o n s ,  w h i c h ,  f o r  t h e  m o s t  p a r t ,  
c o n c e r n  a l l e g e d  e v a l u a t i o n  d e f i c i e n c i e s  i n  c o n n e c t i o n  w i t h  
C L ' s  u s e  o f  RHA t e m p o r a r y  p e r s o n n e l .  

W e  a re  u n w i l l i n g  t o  recommend t e r m i n a t i o n  of t h e  
c o n t r a c t  w i t h  CL f o r  t h e  c o n v e n i e n c e  o f  t h e  g o v e r n m e n t .  
The  d e c i s i o n  w h e t h e r  t o  recommend t e r m i n a t i o n  o f  a n  
improperly a w a r d e d  c o n t r a c t  i n v o l v e s  c o n s i d e r a t i o n  of t h e  
cost o f  t e r m i n a t i o n ,  t h e  e x t e n t  o f  p e r f o r m a n c e ,  t h e  d e g r e e  
of p r e j u d i c e  t o  o t h e r  o f f e r o r s  o r  t o  t h e  c o m p e t i t i v e  
p r o c u r e m e n t  s y s t e m ,  a n d  t h e  impact  of t e r m i n a t i o n  o n  t h e  
p r o c u r i n g  a g e n c y ' s  m i s s i o n .  Any o n e  o f  these f a c t o r s  may 
be c o n t r o l l i n g  w i t h  respect t o  w h e t h e r  c o r r e c t i v e  a c t i o n  is 
appropr i a t e .  See Memorex Corp., B-213430.2,  O c t .  2 3 ,  1 9 8 4 ,  
84-2 C.P.D.  11 446.  
4 

The Navy has  a d v i s e d  u s  t h a t ,  a s  o f  A p r i l  4 ,  i n  e x c e s s  
of $ 3 . 1  m i l l i o n ,  or o v e r  44 p e r c e n t  o f  t h e  c o n t r a c t  a m o u n t ,  

t h a t  a n y  o t h e r  f i r m  a w a r d e d  a c o n t r a c t  t o  complete t h e  
s t u d y  wou ld  n e e d  t o  d u p l i c a t e  a s u b s t a n t i a l  p o r t i o n  o f  t h e  
w o r k  a l r e a d y  d o n e  by CL,  r e s u l t i n g  i n  a n  a d d i t i o n a l  d i r ec t  
cost i n  e x c e s s  of $ 2  m i l l i o n .  T h e  Navy a l s o  s u g g e s t s  t h a t  
t h e  l i k e l y  1 y e a r  d e l a y  i n  c o m p l e t i o n  o f  t h e  s t u d y  a r i s i n g  
f r o m  a w a r d  t o  a d i f f e r e n t  c o n t r a c t o r  m i g h t  r e s u l t  i n  a d d i -  
t i o n a l  i n d i r e c t  costs  b e c a u s e  t h e  d e l a y  of t h e  managemen t  
s t u d y  wou ld  a l low e x i s t i n g  i n e f f i c i e n c i e s  i n  N a v a l  
I n d u s t r i a l  Fund a c t i v i t i e s  t o  c o n t i n u e .  

t had  a l r e a d y  b e e n  e x p e n d e d .  F u r t h e r ,  t h e  Navy m a i n t a i n s  i 

F i n a l l y ,  w e  a r e  u n a b l e  t o  c o n c l u d e  w i t h  a n y  c e r t a i n t y  
t h a t  award wou ld  n e c e s s a r i l y  h a v e  g o n e  t o  a n  o f f e r o r  o ther  
t h a n  CL i f  t h e  s o l i c i t a t i o n  had n o t  b e e n  d e f e c t i v e ,  b e c a u s e  
o f f e r s  were n o t  made o n  t h e  same b a s i s  a n d  s i n c e  p o i n t  

I. I--- -.--I--___._-_..._ . -- . . . .________.__I_________. .-. . _. 
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scores in a negot,ated procurement are no, necessarily 
controlling as to award. - See Prison Health Services, IncOr 
B-215613.2, Dec. 10, 1984, 84-2 C.P.D. 11 643; cf. Technical 

85-1 C.P.D. 11 152. Accordingly, we believe that the high 
cost to the government appears to be out of proportion to 
any benefits received from termination. - See McCotter 
Motors, Inc., B-214081.2, Supra, 84-2 C.P.D. 11 539 at 4 

I (although we sustained the protest where the solicitation 
defect caused offerors to compete on an uneaual basis and 
the record suggested that an unsuccessful offeror might 
have been unfairly displaced, we refused to recommend 
termination, since the cost of termination would have been 
substantial). 

I Services Core., B-214634, Feb. 7, 1985, 64 C o m c  Gen. - 

Protest sustained. 

lJ? a cc, ab- 
Harry R. Van Cleve 
General Counsel 
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