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DIQEST: 

Prior dismissal is affirmed on reconsideration 
where comments addressed in manner other than that 
set forth in section 21.l(b) of GAO's Bid Protest 
Regulations were filed with the contracting agency 
instead of GAO. Such filing does not toll the 
timeliness requirements of GAO's Regulations. 

Sermor, Inc. (Sermor), requests reconsideration of our 
dismissal of its protest concerning the rejection of.its bid 
under request f o r  quotations (RFQ) No. DAAE-07-85-Q-U305, 
issued by the United States Army Tank-Automotive Command. 
We dismissed the protest because Sermor failed to respond to 
the A r m y ' s  report on the protest within 7 working days after 
the report was received by Sermor as required by our Bid 
Protest Regulations, 4 C.F.R. S 21.3(e) (1985). The Regula- 
tions provide that a protester's failure to file comments, 
or a statement requesting that the protest be decided on the 
existing record, or a request for extension of the period 
for submitting comments within the 7-day period, will result 
in the dismissal of the protest. For the reasons discussed 
below, we affirm our dismissal. 

Sermor's initial protest was filed March 18, 1985: 
however, we dismissed the protest because it did not state a 
basis for protest. See 4 C.F.R. § 21,1(c)(4). Thereafter, 
by letter of April 2, 1985, Sermor sought and obtained 
reinstatement of its protest. On April 15, an acknowledg- 
ment of the protest was sent to both the protester and the 
contracting agency advising them, among other things, of the 
procedural requirements for processing the matter, i.e., the 
agency's report was due May 20, and Sermor's comments or 
request for  a decision based on the existing record was due 
7 working days after receipt of the report. The acknowledg- 
ment also notified Sermor that failure to comply with the 
7-day comment requirement would result in our closing the 
file without a decision on the merits. 
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The a g e n c y ' s  report  was r e c e i v e d  i n  our  O f f i c e  o n  
Yay 20 ,  1 9 8 5 ,  On May 2 9 ,  w e  r e c e i v e d  a l e t te r  f r o m  Sermor 
s t a t i n g  t h a t  i t s  c o p y  o f  t h e  r e p o r t  was r e c e i v e d  o n  May 24 
a n d  a d v i s i n g  u s  t h a t  comments w o u l d  b e  f i l e d  o n  J u n e  5, 
w h i c h  was 7 w o r k i n g  d a y s  a f t e r  S e r m o r ' s  receipt .  Sermor's 
comments  were n o t  r e c e i v e d  o n  J u n e  5 ;  t h e r e f o r e ,  i n  a c c o r d -  
a n c e  w i t h  o u r  R e g u l a t i o n s ,  4 C.F.R. C 2 1 . 3 ( e ) ,  o n  J u n e  1 0 ,  
1 9 8 5 ,  w e  closed o u r  f i l e ,  S u b s e q u e n t l y ,  o n  J u n e  1 3 ,  w e  
received f r o m  t h e  Army ' s  Command C o u n s e l ,  S e r m o r ' s  comments  
( d a t e d  J u n e  4 )  OR t h e  a g e n c y ' s  report .  The  e n v e l o p e  was 
p o s t m a r k e d  J u n e  5 ,  a d d r e s s e d  t o  t h e  Comptroller G e n e r a l ,  
M r .  Bowsher ,  O f f i c e  o f  Command C o u n s e l ,  D e p a r t m e n t  o f  t h e  
Army, and  was r e c e i v e d  by  c e r t i f i e d  m a i l  o n  J u n e  1 0 ,  1 9 8 5 ,  
a t  Army H e a d q u a r t e r s  i n  A l e x a n d r i a ,  V i r g i n i a .  I n  i t s  r e c o n -  
s i d e r a t i o n  r e q u e s t ,  S e r m o r  c o n c e d e s  t h a t  t h e  comments  were 
m i s a d d r e s s e d ;  n e v e r t h e l e s s ,  t h e  protester m a i n t a i n s  t h a t  i ts  
comments  were t i m e l y  a n d  u r g e s  c o n s i d e r a t i o n  of t h e  merits 
o f  t h e  p ro tes t .  

Sermor was r e q u i r e d  t o  f i l e  i t s  comments  o n  t h e  , 

a d m i n i s t r a t i v e  r e p o r t  w i t h  oiir O f f i c e ,  w i t h  a c o p y  t o  t h e  
c o n t r a c t i n g  a g e n c y  a n d  a n y  i n t e r e s t e d  p a r t i e s ,  by J u n e  5,  
1985 .  4 C . F . R .  C 21 .3 (e ) .  F u r t h e r m o r e ,  S e r m o r  was r e q u i r e d  
t o  a d d r e s s  i t s  comments  a n d / o r  c o r r e s p o n d e n c e  r e g a r d i n g  t h e  
protest  i n  t h e  m a n n e r  p r e s c r i b e d  by  o u r  R e g u l a t i o n s .  
4 C . F . R .  S 21.1(b). Sermor's l e t t e r  f i l e d  w i t h  t h e  con- 
t r a c t i n g  a g e n c y  i n s t e a d  o f  GAO d o e s  n o t  t o l l  t h e  t i m e l i n e s s  
r e q u i r e m e n t s  oE o u r  R e g u l a t i o n s .  S t r o h  C o r p o r a t i o n ,  
R-209470, Feb. 8 ,  1 9 8 3 ,  83-1 C.P.D. (1 143.  A c c o r d i n q l y ,  o u r  - -  
p r i o r  d i s m i s s a l  is a f f i r m e d .  

W e  n o t e ,  h o w e v e r ,  t h a t  t h e  record shows  t h a t  t h e  
p ro tes te r ' s  b i d  was rejected b e c a u s e  t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  Sermor t o  b e  n o n r e s p o n s i b l e  b u t  n o  r e f e r r a l  was 
made t o  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S R A )  f o r  c o n s i d -  
e r a t i o n  u n d e r  i t s  c e r t i f i c a t e  o f  c o m p e t e n c y  p r o c e d u r e s  
b e c a u s e  a smal l  p u r c h a s e  c o n t r a c t  was c o n t e m p l a t e d .  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n ,  4 8  C . F . R .  4 19.602-1(a)(2) ( 1 9 8 4 ) .  
However ,  t h e  r e c e n t  e n a c t m e n t  of t h e  Small  B u s i n e s s  a n d  
Federal  P r o c u r e m e n t  C o m p e t i t i o n  Enhancemen t  A c t  o f  1 9 8 4 ,  
Pub. L. No. 98-577,  § 4 0 1 ,  9 8  S t a t .  3079 ,  e f f e c t i v e  
O c t o b e r  30, 1 9 8 4 ,  r e q u i r e s  a l l  n o n r e s p o n s i b i l i t y  d e t e r m i n a -  
t i o n s  t o  be r e f e r r e d  t o  t h e  SBA f o r  review r e g a r d l e s s  o f  t h e  
d o l l a r  v a l u e  of t h e  c o n t r a c t .  S e s s  C o n s t r u c t i o n  Co., 
R-216924 e t  a l . ,  6 4  Comp. Gen. 
11 319. 

( 1 9 8 5 ) ,  85-1 C.P.D. - - -  
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We point out that the SBA has amended its regulation to 
comply with the new law. 13 C . F . R .  § 1 2 5 . 5 ( d ) ,  March 27, 
1985. Therefore, we expect that future determinations of 
nonresponsihility will he referred to the SSA in keeping 
with the above-cited law. 




