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MATTER OF: United Food Services, Inc. 

DIOEST: 

1. Agency decision to use a cost-type, negoti- 
ated contract in lieu of a fixed-price, 
formally advertised contract in procuring 
mess attendant services is not justified by 
variations in meal counts and attendance, the 
lack of a contractual history, or the need 
for managerial and technical expertise. 
Although the Competition in Contracting Act 
of 1984 eliminates the preference for 
formally advertised procurements (now "sealed 
bids"), and would apply to any resolicita- 
tion, the implementing provisions of the 
Federal Acquisition Regulation (FAR) do 
provide criteria for determining whether a 
procurement should be conducted by the use of 
sealed b i d s  or competitive proposals. GAO 
recommends that contracting agency not 
exercise contract renewal options, and 
instead conduct a new procurement according 
to the applicable FAR provisions. 

2. cost-plus-award-fee contract, authorized 
under the FAR, is not a prohibited cost- 
plus-a-percentage-of-cost contract where the 
award fee, while based on a percentage of 
costs, depends on government's subjective 
assessment of performance, with entitlement 
decreasing as costs increase, and is subject 
to a ceiling on fees to be paid. 

United Food Services, Inc. (United) protests request 
for proposals ( R F P )  No. DABT47-85-R-0010, issued by the 
Army as a small business set-aside for staffing, managing 
and operating 33 food service and dining facilities at the 
Army's training base at Fort Jackson, South Carolina. The 
solicitation requested pricing proposals, for a base year 
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and 4 o p t i o n  y e a r s ,  f o r  e a c h  o f  t h e  3 3  food  f a c i l i t i e s  on a 
cos t  p e r  month bas i s .  U n l i k e  a f i x e d - p r i c e ,  f o r m a l l y  
a d v e r t i s e d  c o n t r a c t  where award is based on  lowest p r i c e ,  
here, award w a s  based on a n  e v a l u a t i o n  of b o t h  t h e  t e c h -  
n i c a l  a c c e p t a b i l i t y  and cost  real ism o f  t h e  p r o p o s a l s .  
Payments  u n d e r  t h e  c o n t r a c t  i n c l u d e  r e imbursemen t s  f o r  
allowable costs .  The c o n t r a c t  h a s  been awarded.  U n i t e d  
c o n t e n d s  t h a t :  ( 1 )  t h e  s e r v i c e s  s h o u l d  have been p r o c u r e d  
t h r o u g h  f i x e d - p r i c e ,  formal a d v e r t i s i n g  r a t h e r  t h a n  t h r o u g h  
n e g o t i a t i o n  of a c o s t - t y p e  con t r ac t ;  ( 2 )  payment u n d e r  t h e  
c o n t r a c t  is  on  a p r o h i b i t e d  "cos t -p lus -a -pe rcen tage -o f -  
cost" b a s i s ;  and ( 3  1 c e r t a i n  minimum manning r e q u i r e m e n t s  
con ta ined  i n  t h e  RFP were e x c e s s i v e .  

W e  s u s t a i n  t h e  p r o t e s t  a s  t o  t h e  f i r s t  a l l e g a t i o n ,  
deny  i t  a s  t o  t h e  s e c o n d ,  and d i s m i s s  i t  a s  to  t h e  t h i r d .  

U n i t e d  c o n t e n d s  t h a t  t h e  food  s e r v i c e s  s h o u l d  have 
been p r o c u r e d  by formal a d v e r t i s i n g  w i t h  a n  i n v i t a t i o n  
fo r  b i d s  (IFB) f o r  a f i x e d - p r i c e  c o n t r a c t .  U n i t e d  a r g u e s  
t h a t  t h e  government  h a s  p r o c u r e d  s u c h  s e r v i c e s ,  o n  a f i x e d -  
p r i c e  bas i s ,  t h r o u g h  f o r m a l  a d v e r t i s i n g  i n  t h e  p a s t ,  and 
c i tes  a recent I F B  f o r  food  and  d i n i n g  s e r v i c e s  i s s u e d  by 
t h e  Army a t  F o r t  Knox, Kentucky.  U n i t e d  p o i n t s  o u t  t h a t  
b o t h  F o r t  Knox and For t  J a c k s o n  a r e  u n d e r  t h e  same Army 
command, and c o n t e n d s  t h a t  i f  i t  w a s  p r a c t i c a b l e  t o  
f o r m a l l y  a d v e r t i s e  f o r  t h e  s e r v i c e s  a t  Fo r t  Knox, i t  is 
i n c o n c e i v a b l e  t h a t  f o r m a l  a d v e r t i s i n g  c o u l d  n o t  have been 
used  a t  F o r t  J a c k s o n .  

The  Army r e s p o n d s  t h a t  t h e  s e r v i c e s  r e q u i r e d  c o u l d  n o t  
p r a c t i c a b l y  be o b t a i n e d  t h r o u g h  formal a d v e r t i s i n g  on a 
f i x e d - p r i c e  b a s i s  and t h a t  a c o s t - t y p e ,  negot ia ted  p r o c u r e -  
ment  w a s  t h e r e f o r e  a p p r o p r i a t e .  T h e  A m y  p o i n t s  t o  t h e  
e x i s t e n c e  o f  v a r i a b l e  f ac to r s  and unknown r i s k s ,  based i n  
p a r t  on t h e  l ack  of a c o n t r a c t u a l  h i s t o r y ,  s u c h  as  t h e  
number and t y p e  of meals t o  be s e r v e d  and a t t e n d a n c e  a t  t h e  
f a c i l i t i e s  i n  l i g h t  o f  u n p r e d i c t a b l e  r e c r u i t m e n t  r e s u l t s  
and p e r s o n n e l  deployment .  T h e  Army r e p o r t s  t h a t  Fo r t  
J a c k s o n  h a s  p r e v i o u s l y  c o n t r a c t e d  f o r  food s e r v i c e s  a t  o n l y  
7 of i t s  f a c i l i t i e s  a n d  t h a t  t h e  i n s t a n t  c o n t r a c t  f o r  3 3  
f a c i l i t i e s  is  s i g n i f i c a n t l y  more complex.  I n  a d d i t i o n ,  
t h e  Army m a i n t a i n s  t h a t  t h e  l e v e l  o f  m a n a g e r i a l  and tech- 
n i ca l  competence  r e q u i r e d  t o  meet t h e  base ' s  food  s e r v i c e  
n e e d s  c o u l d  n o t  be a d e q u a t e l y  d e s c r i b e d  i n  a n  I F B .  

We cannot  a g r e e  t h a t  F o r t  J a c k s o n ' s  n e e d s  r e a s o n a b l y  
r e q u i r e d  t h e  use o f  a c o s t - t y p e  con t r ac t  w h i c h  i n  t u r n  
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justified the use of negotiation. A cost-reimbursement 
contract is to be used only where "uncertainties involved 
in contract performance do not permit costs to be estimated 
with sufficient accuracy" to permit fixed-price contract- 
ing. Federal Acquisition Regulation (FAR),/48 C.F.R. 
S 16.301-2 (1984). The contracting officer argues that the 
variations in meal counts and attendance pose too great a 
risk to be borne by the contractor, and concludes that a 
cost-reimbursement contract was therefore justified. We 
have held, however, that bidders for military food services 
or so-called "mess attendant" services contracts can take 
such risks into account when computing their bids, and 
submit fixed-price bids on the basis of costs of individual 
meals or hourly rates of service to be provided. Palmetto 
Enterprises, 57 Comp. Gen. 271 (19781, 78-1 CPD 11 116; 
Space Services International Corp.,, R-207888.4, et al., 
Dec. 13, 1982, 82-2 CPD 11 525; Logistical Support, Inc., 
B-197488, NOV. 24, 1980, 80-2 CPD 11 391. 

Moreover, we have generally rejected the argument 
that variations in meal requirements and attendance justify 
the use of negotiation instead of formal advertising, - ABC 
Management Services, Inc. et al., 53 Comp. Gen. 656 (19741, 
74-1 CPD 11 125; Ira Gelber Food Services, Inc. et al., 
54 Comp. Gen. 809 (19751, 75-1 CPD ll 186, and all three 
military departments routinely have been able to procure 
these mess attendant services through the use of formal 
advertising. See J.E.D. Service Co.,.R-219228, May 30, 
1985., 85-1 C P D T 6 1 5  (Army [Fort Knoxl); Military Services, 
Inc of Geor ia, R-218071, May 21, 1985, 85-1 CPD 11 577 

(Air Force). Here, although we recognize that the Army was 
expanding the food services under contract at Fort Jackson, 
the Army does not explain why its own prior experience in 
manning the facilities and in contracting €or mess 
attendant services, - see Space Services International Corp., 
supra, along with recruitment and training goals that 
presumably are established and budgeted for, is not 
sufficient to enable it to prepare specifications and 
structure a contract suitable for formal advertising. 
Finally, we also cannot accept the Army's position that the 
level of managerial and technical expertise required 
precludes adequate specification description, justifying 
the use of negotiation, because the Army has only offered 
its unsupported conclusion on this matter: it has failed to 
show that its management requirements are so unique or 
complex that they are incapable of description. We 
therefore agree with TJnited that the Army's use of a 
cost-type, negotiated contract does not appear justified. 

,7NZ+y+ ime-Plus, R-215979, Feb. 27, 1985, 85-1 CPD 11 244 
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U n i t e d  a l s o  a l leges  t h a t  t h e  c o s t - p l u s - a w a r d - f e e  
me thod  o f  r e i m b u r s e m e n t  d e s c r i b e d  i n  t h e  s o l i c i t a t i o n  is i n  
f a c t  a n  i m p r o p e r  cost-plus-a-percentage-of-cost m e t h o d .  

The s o l i c i t a t i o n  d i r e c t s  o f f e r o r s  to  i n c l u d e  i n  t h e i r  
cos t  p r o p o s a l s  a p r o p o s e d  " t o t a l  a v a i l a b l e  f e e  amoun t , "  t h e  
sum o f  a base fee amount  a n d  a maximum award f e e  amount .  
T h e s e  f e e s  are t o  be e x p r e s s e d  i n  terms o f  p e r c e n t a g e s  o f  
t h e  estimated cos ts  o f  t h e  c o n t r a c t ,  w h i c h  c a n n o t  exceed 
e i t h e r  t h e  p e r c e n t a g e  l i m i t a t i o n s  se t  f o r t h  i n  a p p l i c a b l e  
r e g u l a t i o n s  ( F A R ,  4 8  C.F .R.  § 1 5 . 9 0 3 ;  D e p a r t m e n t  o f  D e f e n s e  
S u p p l e m e n t ,  4 8  C.F.R. S 216 .404-2 (b )  ( 1 9 8 4 ) ) ,  o r  t h e  
o f f e r o r ' s  proposed t o t a l  d o l l a r  f e e  amoun t .  

C o n t r a c t  p a y m e n t s  of t h e  f e e  a m o u n t s ,  w h i l e  b a s e d  o n  a 
percentage of cos ts  i n c u r r e d  u n d e r  t h e  c o n t r a c t ,  a re  t o  be 
d e t e r m i n e d  b y  t h e  c o n t r a c t i n g  o f f i c e r  i n  l i g h t  o f  recommen- 
d a t i o n s  f r o m  a p e r f o r m a n c e  e v a l u a t i o n  b o a r d  c o n s i s t i n g  o f  
a g e n c y  t e c h n i c a l  a n d  a d m i n i s t r a t i v e  p e r s o n n e l .  The  amount  
w i l l  d e p e n d  upon t h e  b o a r d ' s  s u b j e c t i v e  e v a l u a t i o n  o f  t h e  
c o n t r a c t o r ' s  p e r f o r m a n c e ,  w i t h  h i g h e r  a w a r d s  t o  be made f o r  
t h e  most e f f i c i e n t  a n d  econ.omica1 p e r f o r m a n c e ,  b u t  s u b j e c t  
t o  t h e  c o n t r a c t o r ' s  p r o p o s e d  t o t a l  d o l l a r  f e e  amount .  

F i r s t ,  w e  n o t e  t h a t  a c o s t - p l u s - a w a r d - f e e  t y p e  o f  
c o n t r a c t  is a u t h o r i z e d  u n d e r  t h e  FAR, 48 C.F.R. 6 s  1 6 . 3 0 5  
a n d  16.404-2.  I t  is  d i s t i n g u i s h e d  f r o m  a p r o h i b i t e d  
cost-plus-a-percentage-of-cost c o n t r a c t ,  a s  t h e  l a t t e r  
a u t o m a t i c a l l y  allows t h e  c o n t r a c t o r  a f e e  b a s e d  on  a f i x e d  
p e r c e n t a g e  w h i c h  i n c r e a s e s  u n c h e c k e d  a s  cos ts  i n c r e a s e ,  
t h u s  p r o v i d i n g  a n  i n c e n t i v e  f o r  i n e f f i c i e n t  p e r f o r m a n c e .  
U n i t e d  h a s  o f f e r e d  n o  e v i d e n c e  t h a t  t h i s  would  b e  t h e  case 
u n d e r  t h e  A r m y ' s  proposed c o s t - p l u s - a w a r d - f e e  method o f  
r e i m b u r s e m e n t .  To t h e  c o n t r a r y ,  a s  d i s c u s s e d  a b o v e ,  t h e  
award  f e e  r e w a r d s  e f f i c i e n t  p e r f o r m a n c e  a n d  so, w h i l e  w i t h  
i n c r e a s e d  cos t s  t h e  base f o r  t h e  f e e  c a l c u l a t i o n  w i l l  be 
h i g h e r ,  t h e  amoun t  of fee to  w h i c h  t h e  c o n t r a c t o r  w i l l  be  
e n t i t l e d  w i l l  d e c r e a s e  a s  c o n t r a c t o r  cos t s  i n c r e a s e .  A l s o ,  
t h e  t o t a l  f e e  is  s u b j e c t  t o  a f i x e d  d o l l a r  c e i l i n g .  
A c c o r d i n g l y ,  w e  d o  n o t  b e l i e v e  t h i s  paymen t  scheme v i o l a t e s  
t h e  s t a t u t o r y  p r o h i b i t i o n  o f  cost-plus-a-percentage-of- 
cost  c o n t r a c t i n g .  

F i n a l l y ,  w e  d i s m i s s  a s  a c a d e m i c  U n i t e d ' s  a l l e g a t i o n  
r e g a r d i n g  t h e  minimum mann ing  r e q u i r e m e n t s ,  a s  t h e  Army 
repor t s  t h e s e  r e q u i r e m e n t s  were i n  f a c t  d e l e t e d  by  a sub-  
s e q u e n t  amendment  t o  t h e  s o l i c i t a t i o n .  
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while we sustain the protest against the use of a 
cost-type, negotiated contract, we note that the,Competi- 
tion in Contracting Act of 1984, (CICA) eliminates the 
statutory preference for formally advertised procurements 
(now "sealed bids"). ,10 U.S.C. 4 2304, as amended by Pub. 
L. No. 98-369, C 2723(a)(1), 98 Stat. 117$., 1187. However, 
the provisions of the FAR, which have been revised to 
implement CICA (Federal Acquisition Circular 84-5, Dec. 20 ,  
1984, effective for solicitations issued after March 31, 
1985), do provide criteria for determining whether a 
procurement should be conducted by the use of sealed bids 
or competitive proposals (FAR, P 6.401(a)). We are 
therefore recommending that the Army not exercise any 
options to renew the contract and instead conduct a new 
procurement according to the applicable FAR provisions. 

By letter of today, we are advising the Army of our 
recommendation. 

Acting c om p t r o 1 1 e r U e  nb r a 1 
of the United States 




